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The  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  7256 

JANE  S.  LYONS, 

Plaintiff, 

vs. 

UNDERWRITERS    AT    LLOYD'S,    LONDON, 
ENGLAND, 

Defendant. 

COMPLAINT 

Plaintiff  complains  and  alleges  as  follows: 

First  Claim 

I. 

Plaintiff  is  a  citizen  and  inhabitant  of  the  State 
of  Oregon. 

11. 

Defendant  is  an  association  of  individuals  en- 
gaged in  the  insurance  business  and  each  member  of 
said  association  is  a  citizen  of  the  United  Kingdom 
and  none  of  them  are  citizens  or  residents  of  the 
State  of  Oregon. 

III. 

The  amount  in  controversy  herein  exceeds  $3,000, 
exclusive  of  interest  and  costs. 

IV. 

Prior  to  February  10,  1953,  defendant  for  a  good, 
sufficient    and    valuable    consideration,    issued    to 
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James  A.  Lyons  a  certificate  and  policy  of  insur- 
ance under  the  terms  of  which  defendant  promised 
and  agreed  that  in  case  said  James  A.  Lyons  sus- 
tained bodily  injury  resulting  in  death  caused  solely 
and  independently  of  any  other  cause  by  external, 
violent,  accidental  and  visible  means  it  would  pay 
to  plaintiff,  as  beneficiary  under  said  policy,  the 
sum  of  $75,000.00. 

V. 

Said  policy  and  certificate  of  insurance  was  in 
full  force  and  effect  at  all  times  mentioned  in  this 
complaint. 

VI. 

On  or  about  February  10,  1953,  said  James  A. 
Lyons  suffered  fatal  injuries  by  reason  of  the  acci- 
dental discharge  of  a  firearm  and  his  death  thereby 
resulted  from  and  was  caused  by  external,  violent, 
accidental  and  visible  means. 

VII. 

Plaintiff  has  performed  each  and  every  condition 
precedent  upon  her  part  to  be  kept  and  performed 
and  has  made  claim  to  defendant  for  the  said  sum 
of  $75,000.00,  but  defendant  has  denied  all  liability 
under  said  policy  and  certificate  of  insurance  and 
has  failed  and  refused  to  pay  said  sum  or  any  part 
thereof,  and  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Febru- 
ary 10,  1953,  is  due  and  owing  from  defendant  to 
plaintiff. 

VIII. 

More  than  six  months  have  elapsed  since  plain- 
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tiff  made  claim  to  defendant  and  $15,000.00  is  a 
reasonable  sum  to  be  allowed  plaintiff  as  attorneys' 
fees  in  the  prosecution  of  this,  her  First  Claim. 

Second  Claim 

I. 

Plaintiff  realleges,  and  by  this  reference  incor- 
porates herein,  Paragraphs  I,  II  and  III  of  her 
First  Claim. 

II. 

Prior  to  February  10,  1953,  defendant  for  a  good, 
sufficient  and  valuable  consideration,  issued  to 
James  A.  Lyons  a  certificate  and  policy  of  insur- 
ance under  the  terms  of  which  defendant  promised 
and  agreed  that  in  case  said  Jame  sA.  Lyons  sus- 
tained bodily  injury  resulting  in  death  caused  solely 
and  independently  of  any  other  cause  by  external, 
violent,  accidental  and  visible  means  it  would  pay 
to  plaintiff,  as  beneficiary  under  said  policy,  the 
sum  of  $25,000.00. 

III. 

Said  policy  and  certificate  of  insurance  was  in 
full  force  and  effect  at  all  times  mentioned  in  this 
complaint. 

IV. 

On  or  about  February  10,  1953,  said  James  A. 
Lyons  suffered  fatal  injuries  by  reason  of  the  ac- 
cidental discharge  of  a  firearm  and  his  death 
thereby  resulted  from  and  was  caused  by  external, 
violent,  accidental  and  visible  means. 
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V. 

Plaintiff  has  performed  each  and  every  condition 
precedent  upon  her  part  to  be  kept  and  performed 
and  has  made  claim  to  defendant  for  the  said  sum 
of  $25,000.00,  but  defendant  has  denied  all  liability 
under  said  polilcy  and  certificate  of  insurance  and 
has  failed  and  refused  to  pay  said  sum  or  any  part 
thereof,  and  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Febru- 
ary 10,  1953,  is  due  and  owing  from  defendant  to 
plaintiff. 

VI. 

More  than  six  months  have  elapsed  since  plain- 
tiff made  claim  to  defendant  and  $5,000.00  is  a  rea- 
sonable sum  to  be  allowed  plaintiff  as  attorneys' 
fees  in  the  prosecution  of  this,  her  Second  Claim. 

Wherefore,  plaintiff  on  her  First  Claim  demands 
Judgment  in  the  sum  of  $75,000,000,  with  interest 
thereon  at  6%  per  annum  from  February  10,  1953, 
until  paid,  together  with  her  costs  and  the  further 
sum  of  $15,000.00,  attorneys'  fees;  and,  on  her  Sec- 
ond Claim,  plaintiff  demands  judgment  in  the  sum 
of  $25,000.00,  together  with  interest  thereon  at  6% 
per  annum  from  February  10,  1953,  together  with 
her  costs  and  the  sum  of  $5,000.00,  attorneys'  fees. 

/s/  ROBERT  F.  MAGUIRE, 

/s/  HOWARD  K.  BEEBE, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  November  13,  1953. 
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[Title  of  District  Court  and  Cause.] 
Civil  No.  7256 

ANSWER 

Comes  now  defendant  and  for  answer  to  plain- 
tiff's complaint,  on  file  herein,  admits,  denies  and 
alleges  as  follows : 

First  Defense 

I. 

Admits  Paragraphs  I,  II  and  III  of  plaintiff's 
First  Claim  and  Paragraph  I  of  plaintiff's  Sec- 
ond Claim. 

II. 

Denies  each  and  every  other  allegation  of  plain- 
tiff's First  and  Second  Claims,  and  the  whole 
thereof,  generally  and  specifically,  except  as  may  be 
hereinafter  admitted. 

Second  Defense 

I. 

Defendant  alleges  that  prior  to  and  on  or  about 
the  10th  day  of  February,  1953,  there  was  in  full 
force  and  effect  Lloyds  Accident  Policy,  certificate 
number  0-5058-1,  in  the  principal  sum  of  $25,000.00, 
and  Lloyds  Accident  Policy,  certificate  number 
O-OMC-1740,  in  the  principal  smn  of  $75,000.00, 
wherein  James  Alexander  Lyons  was  the  named 
assured  and  Jane  Lyons,  the  designated  beneficiary. 

IL 
That  under  and  by  virtue  of  the  terms  and  pro- 
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visions  of  said  policies,  hereinbefore  described,  the 
principal  sum  became  payable  in  the  event  the  as- 
sured, James  Alexander  Lyons,  sustained  bodily  in- 
jury caused  by  accidental,  violent,  external  and 
visible  means,  which  solely  and  independently  of 
any  other  cause,  within  three  calendar  months  from 
the  date  of  the  accident  causing  such  injury,  occa- 
sioned his  death,  and  said  policies  specifically  ex- 
cluded death  directly  or  indirectl}^  caused  or  con- 
tributed to  by  disease  or  natural  causes. 

III. 

That  under  and  by  virtue  of  the  terms  and  pro- 
visions of  said  policies,  as  a  condition  to  the  pay- 
ment of  said  principal  sum,  the  claim  therefore  was 
required  to  be  substantiated  by  the  submission  to 
defendant  of  satisfactory  proof  of  death  within  the 
policy  provisions  and  without  the  policy  exclusions. 

IV. 

That  plaintiff  failed  to  submit  to  defendant  satis- 
factory proof: 

(a)  That  the  assured  sustained  bodily  in- 
jury caused  by  violent,  external  and  visible 
means,  which  solely  and  independently  of  any 
other  cause  within  three  calendar  months  from 
the  date  of  the  accident  causing  such  injury 
occasioned  his  death,  and 

(b)  That  the  assured 's  death  was  not  di- 
rectly or  indirectly  caused  or  contributed  to  by 
disease  or  natural  causes; 

and  defendant  thereupon  rejected  plaintiff's  claim. 
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Third  Defense 

I. 

Defendant  realleges  Paragraphs  I  and  II  of  its 
Second  Defense. 

II. 

Defendant  alleges  that  if  the  assured,  James  Al- 
exander Lyons,  sustained  any  bodily  injury  prior 
to  his  demise,  that: 

(a)  Said  injuries  did  not  solely  and  inde- 
pendently of  any  other  cause  occasion  his  death. 

(b)  The  assured  James  Alexander  Lyons' 
death  was  directly  or  indirectly  caused  or  con- 
tributed to  by  disease  or  natural  causes. 

Wherefore,  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed  and  that  it  have  its 
costs  and  disbursements  of  this  action. 

MEINDL,  MIZE  &  KRIESIEN, 

By  /s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  December  4,  1953. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7256 

PRETRIAL  ORDER 

On  the  12th  day  of  September,  1955,  a  pretrial 
conference  in  the  above-entitled  action  was  held  in 
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open  court,  before  the  Honorable  William  G.  East, 
Judge  of  the  above-entitled  court ;  plaintiff  was  rep- 
resented by  Robert  F.  Maguire  and  Howard  K. 
Beebe,  of  her  attorneys,  and  defendant  was  repre- 
sented by  R.  E.  Kriesien  and  Ray  Mize,  of  its  at- 
torneys. 

Thereupon  the  following  proceedings  were  had: 

Agreed  Statement  of  Facts 

I. 

That  diversity  of  citizenship  exists  between  the 
parties  in  that  plaintiff  is  a  citizen  and  resident  of 
the  State  of  Oregon  and  defendant  is  an  association 
of  individuals  engaged  in  the  insurance  business, 
each  member  thereof  being  a  non-resident  of  the 
State  of  Oregon. 

II. 

That  the  amount  in  controversy  herein  exceeds 
$3,000.00,  exclusive  of  interest  and  costs. 

III. 

That  prior  to  the  10th  day  of  February,  1953, 
Lloyds  Accident  Policy  certificate  number  O-5058-1, 
in  the  principal  sum  of  $25,000.00,  and  Lloyds  Acci- 
dent Policy,  certificate  number  O-OMC-1740,  in  the 
principal  sum  of  $75,000.00  were  issued  in  the  State 
of  Oregon,  wherein  James  Alexander  Lyons  was  the 
named  assured,  and  the  plaintiff  Jane  Lyons,  the 
designated  beneficiary,  said  policies  being  in  full 
force  and  effect  on  the  10th  day  of  February,  1953, 
said  policies  being  renewals  of  identical  policies  in 
force  and  effect  from  July  8,  1948. 
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IV. 

That  under  and  by  virtue  of  the  terms  and  pro- 
visions of  said  policies,  Plaintiff's  Exhibits  1  and  2, 
the  principal  sum  became  payable  to  the  plaintiff 
in  the  event  the  assured  James  Alexander  Lyons: 

(a)  Sustained  bodily  injury  caused  by  acci- 
dental, violent,  external  and  visible  means, 
which  shall  solely  and  independently  of  any 
other  cause  within  three  calendar  months  from 
the  date  of  the  accident  causing  such  injury 
occasion  his  death;  and 

(b)  That  the  assured 's  death  was  not  di- 
rectly or  indirectly  caused  or  contributed  to  by 
disease  or  natural  causes. 

V. 

That  on  or  about  the  10th  day  of  February,  1953, 
the  assured,  James  Alexander  Lyons,  died  in  the 
country  called  Los  Lanos,  Southern  Territory  of 
Lower  California,  Mexico. 

VI. 

That  thereafter  an  inquest  was  held  and  an 
autopsy  performed  inquiring  into  the  cause  of  the 
death  of  the  assured,  James  Alexander  Lyons,  certi- 
fied copy  of  which  in  Spanish  is  Exhibit  5  and  the 
English  translation  thereof  is  Exhibit  5A,  and  the 
other  certified  copies  in  the  Spanish  is  Exhibit  27 
and  the  English  translation  thereof  is  Exhibit  27A. 

VII. 

That  there  was  duly  recorded  in  the  Book  of 
Deaths  for  the  year  1953,  Niunber  One  of  the  Civi] 
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Registry  in  the  Port  of  San  Jose  del  Cabo,  South- 
ern Territory  of  Lower  California,  Mexico,  at  pages 
3,  4  and  5,  as  Act  Number  5,  death  certificate  which 
certified  that  the  cause  of  death  of  James  Alexander 
Lyons  was : 

"That  the  cause  of  death  was  owed  to  an 
aortical  insufficiency  that  probably  provoked 
the  sudden  fatigue  of  the  heart  having  found 
moreover  atheromatous  deposits  of  the  coro- 
nary arteries. '^ 

A  certified  copy  of  the  original  in  Spanish  is  Ex- 
hibit 4  and  the  English  translation  thereof  is  Ex- 
hibit 4A. 

VIII. 
That  plaintiff  filed  proof  of  death  of  James  Alex- 
ander Lyons  with  defendant.  Plaintiff's  Exhibit  3. 

IX. 

That  defendant  rejected  plaintiff's  claim  and 
more  than  six  months  elapsed  thereafter  before 
plaintiff  instituted  this  action. 

Plaintiff's  Contentions 

1.  Said  James  Alexander  Lyons  died  of  bodily 
injury  caused  by  accidental,  violent,  external  and 
visible  means  which  solely  and  independently  of  any 
other  cause  occasioned  his  said  death. 

2.  Said  death  was  not  directly  caused  or  con- 
tributed to  by  disease  or  natural  causes. 

3.  Plaintiff  is  entitled  to  recover  from  defend- 
ant the  sum  of  the  face  amount  of  said  policies,  to- 
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gether  with  interest  thereon  at  6%  per  annum  from 
February  10,  1953,  until  paid,  and,  in  addition,  the 
sum  of  $20,000.00  as  and  for  a  reasonable  attorneys' 
fee  herein. 

Defendant's  Contentions 

1.  That  on  or  about  the  20th  day  of  May,  1950, 
the  assured,  James  Alexander  Lyons,  suffered  an 
attack  of  coronary  insufficiency. 

2.  That  on  the  3rd,  4th  and  5th  days  of  Febru- 
ary, 1953,  the  assured,  James  Alexander  Lyons,  had 
a  pre-existing  heart  disease  which  resulted  in  an 
attack  of  coronary  insufficiency  to  the  extent  that 
nitroglycerin  was  prescribed  and  the  assured,  James 
Alexander  Lyons,  was  advised  to  refrain  from  do- 
ing any  strenuous  exercise  such  as  lifting  or  tramp- 
ing through  the  fields. 

3.  That  on  the  10th  day  of  February,  1953,  the 
assured,  James  Alexander  Lyons,  had  a  pre-existing 
heart  disease. 

4.  That  the  assured,  James  Alexander  Lyons, 
died  as  a  result  of  a  fatal  heart  attack  due  to  the 
diseased  condition  of  his  heart  and  not  as  a  result 
of  an  accidental  injury  and  therefor  is  not  entitled 
to  recover  under  the  terms  and  provisions  of  the 
policies  of  insurance  involved  herein. 

5.  That  it  is  more,  or  as  equally,  probable  the 
shotgun  was  discharged  as  a  result  of  the  assured, 
James  Alexander  Lyons,  suffering  a  fatal  heart 
attack  as  it  is  that  the  shotgim  was  accidentally 
discharged  prior  to  the  fatal  heart  attack. 
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6.  That  the  proof  of  death  submitted  by  plain- 
tiff to  defendant  constituted  an  admission  that  a 
pre-existing  heart  disease  caused  or  contributed 
with  the  injury,  if  any,  in  resulting  in  the  death 
of  the  assured,  James  Alexander  Lyons,  and  under 
the  law  as  enunciated  by  the  Supreme  Court  of 
the  State  of  Oregon,  such  accident,  if  any,  cannot 
h^  considered  as  the  sole  cause  or  the  cause  inde- 
pendent of  all  other  causes  of  death. 

7.  That  if  it  is  established  by  competent,  sat- 
isfactory evidence  the  shotgun  was  accidentally 
discharged  prior  to  the  fatal  heart  attack,  the 
supei-ficial  injuries  sustained  by  the  assured,  James 
Alexander  Lyons,  and  the  resulting  emotional 
shock,  if  any,  would  not  have  caused  an  aortic  in- 
sufficiency or  a  coronary  insufficiency  without  the 
existence  of  the  pre-existing  heart  disease  and  that 
it  was  necessary  for  the  pre-existing  heart  disease 
to  co-operate  with  the  injury,  if  any,  to  result  in 
the  death  of  the  assured  and  under  such  set  of  facts 
under  the  law  of  the  State  of  Oregon  such  death 
was  not  an  accidental  death  within  the  policy  cov- 
erage. 

8.  That  plaintiff  failed  to  submit  satisfactory 
proof  the  assured,  James  Alexander  Lyons,  acci- 
dentally discharged  a  shotgun  prior  to  suffering  a 
fatal  heart  attack. 

9.  That  plaintiff  failed  to  submit  satisfactory 
proof  that  the  injuries  sustained  by  the  assured, 
James  Alexander  Lyons, 
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(a)  Solely  and  independently  of  any  other  cause 

occasioned  his  death,  and 

• 

(b)  That  the  assured 's  death  was  not  directly 
or  indirectly  caused  or  contributed  to  by  the  i^re- 
existing  heart  disease. 

10.  That  in  the  event  plaintiff  should  prevail, 
plaintiff  is  not  entitled  to  attorney's  fees. 

Issues  of  Fact 

1.  Is  there  any  competent,  satisfactory  evidence 
that  a  shotgun  was  accidentally  discharged  which 
inflicted  bodily  injuries  prior  to  the  assured,  James 
Alexander  Lyons,  suffering  a  fatal  heart  attack? 

2.  Did  any  bodily  injuries  sustained  by  the  as- 
sured, James  Alexander  Lyons,  solely  and  independ- 
ently of  all  other  causes  result  in  his  death? 

3.  Did  the  assured,  James  Alexander  Lyons, 
have  a  pre-existing  heart  disease? 

4.  Was  the  death  of  the  assured,  James  Alex- 
ander Lyons,  caused  or  contributed  to  by  a  pre- 
existing heart  disease? 

5.  Was  a  diseased  heart  condition  of  the  assured, 
James  Alexander  Lyons,  the  sole  cause  of  his  death  ? 

6.  In  the  event  plaintiff  is  entitled  to  recover, 
was  the  proof  of  death  filed  with  defendant  suffi- 
cient proof  of  accidental  death  under  the  policy  so 
as  to  entitle  plaintiff  to  recover  attorney's  fees  as 
a  result  of  defendant's  denial  of  such  claim  and, 
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if  so,  what  sum  would  be  a  reasonable  sum  to  allow 
plaintiff  as  attorney's, fees  herein? 

Exhibits 

The  following  exhibits  have  been  displayed  by  the 
parties,  respectively,  and  are  below  enumerated  and 
identified,  the  parties  agreeging  with  the  approval 
of  the  court  that  no  further  identification  of  ex- 
liibits  is  necessary.  The  parties  admit  the  authen- 
ticity of  the  following  exhibits,  but  reserve  the  right 
to  object  to  their  introduction  into  evidence  on  the 
grounds  of  irrelevanc}^,  immateriality  and  incom- 
petency. 

Plaintiff's  Exhibits 

1.  Policy  No.  0-5058-1. 

2.  Policy  No.  O-OMC-1740. 

3.  Proof  of  Death. 

4.  Certified  copy  of  death  certificate. 
4(a).     Translation  of  Death  Certificate. 

5.  Certified  copy  of  Inquest. 
5(a).     Translation  of  Inquest. 

6.  Doctor's  certificate  of  February  21,  1953. 
6(a).     Translation  of  doctor's  certificate  of  Feb- 
ruary 21,  1953. 

7.  Shotgun. 

8.  Roll  of  film. 

9.  Deposition  of  Dr.  Rush. 

10.  Deposition  of  Dr.  McBride. 

11.  Notes  of  Dr.  Lehman. 

12.  Letter  from  Maguire,  et  al.,  to  Pacific  Insur- 
ance Adjusters  February  26^  1953. 
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13.  Cable  Maguire,  et  al.,  to  Heath  February  16, 
1953. 

13(a).     Wire  Maguire,  et  al.,  to  D.  K.  MacDon- 
ald  February  16,  1953. 

14.  Cable  Heath  to  Maguire,  et  al.,  February  19, 
1953. 

15.  Letter  Pacific  Insurance  Adjusters  to  Ma- 
guire,  et  al.,  February  17,  1953. 

16.  Letter  Pacific  Insurance  Adjusters  to  Ma- 
guire,  et  al.,  February  20,  1953. 

17.  Letter  Pacific  Insurance  Adjusters  to  Ma- 
guire,  et  al.,  April  7,  1953. 

18.  Letter  Maguire,  et  al.,  to  Pacific  Insurance 
Adjusters  July  17,  1953. 

19.  Letter  Maguire,  et  al.,  to  Pacific  Insurance 
Adjusters  September  15,  1953. 

20.  Letter  R.  E.  Kriesien  to  Maguire  October 
30,  1953. 

21.  Chart,  "Your  Heart  and  How  It  Works." 

22.  Chart  of  heart. 

23.  Illustrative  chart. 
24. 

25. 
26. 

Defendant's  Exhibits 

27.  Certified  copy  of  Inquest. 
27(a).     Translation  of  Inquest. 

28.  Certified  copy  of  Supplemental  Statement. 
28(a).     Translation  of  Supplemental  Statement. 

29.  Dr.  McBride's  medical  case  history  file. 
30. 

31. 
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32. 

33. 
34. 
35. 

The  parties  and  each  of  them  reserve  the  right 
to  adopt  any  or  all  of  the  above  pretrial  exhibits. 

The  foreg'oing  is  certified  to  be  a  record  of  the 
proceedings  had  at  the  pretrial  hearing  in  this 
court,  and  it  is 

Ordered  that  the  issues  to  be  tried  herein  shall 
be  those  herein  set  forth  as  issues  of  law  and  fact; 

It  Is  Further  Ordered  that  the  pretrial  confer- 
ence in  this  case  having  been  held  and  participated 
in  by  all  parties,  the  pleadings  now  pass  out  of  the 
case  and  the  foregoing  pretrial  order  shall  control 
the  subsequent  course  of  the  trial  and  shall  not  be 
hereafter  amended  except  by  consent  of  the  parties 
or  by  order  of  the  court  to  prevent  manifest  in- 
justices. 

Done  and  dated  in  open  court  this  28th  day  of 
November,  1955. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

/s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Plaintiff. 

/s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  November  28,  1955. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7256 

MEMORANDUM  OPINION 

These  are  two  actions  by  the  beneficiary  of  two 
accident  policies  issued  to  James  A.  Lyons.  The 
insured  died  on  February  10,  1953,  near  Los  Llanos, 
Lower  California,  Republic  of  Mexico,  while  on  a 
hunting  trip  with  a  small  party,  including  two  well- 
qualified  cardiologists,  Drs.  Rush  and  Chamberlain. 
The  issue  for  resolution  is  whether  or  not  the  in- 
sured died  by  reason  of  bodily  injury  caused  by 
accidental,  violent,  external  and  visible  means,  and 
whether  that  injury  solely  and  independently  of 
any  other  cause  within  three  calendar  months  from 
the  date  of  the  accident  occasioned  the  death.  As  a 
corollary  to  this  issue,  or  as  a  further  condition, 
plaintiff  had  the  burden  of  proving  that  the  as- 
sured's  death  was  not  directly  or  indirectly  caused 
or  contributed  to,  within  the  meaning  of  the  con- 
tract, by  disease  or  natural  causes. 

The  trial  consumed  a  considerable  number  of 
days.  Six  eminent  heart  specialists,  and  several 
other  highly  qualified  medical  specialists  testified 
at  great  lengih.  The  court  having  been  placed  in 
the  uninviting  position  of  testing  the  sharply  con- 
flicting conclusions  of  the  medical  experts  with 
respect  to  the  manner  of  occurence  of  the  death, 
it  has  reviewed  the  testimony  and  the  record,  and 
has  been  convinced  by  a  preponderance  of  the  evi- 
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dence  that  the  assured  at  th('  time  of  his  death  was 
a  vigorous,  robust  man  of  normal  health  for  his 
age;  that  the  condition  of  his  heai-t  and  arteries, 
while  less  than  perfect  when  measured  by  a  stand- 
ard of  perfection,  was  '^ normal"  and  '^healthy" 
and  not  diseased  within  the  meaning  of  those  words 
for  purposes  of  the  policies  in  question;  that  on 
February  10,  1953,  an  accidental  discharge  of  as- 
sured's  shotgam  resulted  in  injury  to  the  assured  to 
the  extent  of  powder  burns  and  at  least  one  gunshot 
pellet  being  propelled  into  his  face;  that  as  a  con- 
sequence of  these  bodily  injuries  a  shock  reaction 
commenced  in  the  assured  which  terminated  with 
heart  failure ;  that  although  a  heart  which  was  per- 
fect when  measured  on  an  absolute  standard  would 
have  withstood  the  pain  and  shock  of  the  injuries 
received  by  the  assured,  many  hearts  which  are  con- 
sidered in  view  of  the  age  and  general  condition 
of  their  possessors  normal  and  robust,  and  not  dis- 
eased within  the  meaning  of  the  policies  in  ques- 
tion, might  have  succumbed  to  injuries  and  shock 
such  as  those  received  by  the  assured;  that  the 
assured  in  fact  succumbed  by  reason  of  the  injuries 
and  resultant  shock  he  accidentally  sustained;  and 
that  the  plaintiff  has  sustained  his  burden  of  proof 
on  all  matters  before  the  court. 

The  wealth  of  evidence  in  this  case  is  too  great 
to  i)ermit  of  extended  discussion.  It  may  be  noted 
briefly,  however,  that  the  autopsy  report  upon  which 
defendants  place  reliance  does  not  note  the  vital 
fact  of  the  degree  of  diminishment  of  the  aortic 
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lumen;  that  a  diminishment  in  small  part  of  the 
lumen,  although  noticeable,  and  properly  noted  by 
an  autopsy  surgeon,  is  nevertheless  consistent  with 
a  properly  functioning  aorta;  that  in  the  absence 
of  a  detailed  finding  of  the  degree  of  diminishment 
of  the  lumen,  the  effect  of  such  diminishment  is 
left  to  speculation  and  surmise;  that  many  men  of 
the  age  group  of  the  assured  have  some  degree  of 
diminishment  of  the  aortic  lumen  without  Ix^ing 
diseased  within  the  meaning  of  the  policies;  that 
the  presence  of  atheromatous  plaques  on  the  aortic 
valves  likewise  is  an  insufficient  notation  upon 
which  to  found  a  conclusion  of  incompetence  of  the 
valves  without  some  greater  description  of  the  de- 
gree of  stiffness,  warpedness,  shrinkage,  or  other 
malfunction  of  the  valves;  that  the  autopy  report 
leaves  the  degree,  if  any,  of  malfunctioning  of  the 
valves  a  matter  of  speculation,  for  lack  of  a  suffi- 
cient description  of  the  degree,  character,  and  effect 
of  the  atheromatous  plaques  discovered  on  the  as- 
sured's  aortic  valves.  Likewise,  it  may  be  noted 
briefly  that  defendant's  expert  witnesses  did  not 
have  the  same  opportunity  to  observe  the  assured 
at  close  range  and  for  a  period  of  more  than  a  day 
while  he  was  engaged  in  strenuous  activity  and 
exertion,  as  did  plaintiff's  expert  witnesses.  The 
conclusions  of  defendant's  expert  witnesses  that 
heart  failure  came  on  suddenly  on  February  10th 
are  inconsistent  with  the  conclusions  of  plaintiff's 
expert  witnesses  who  had  observed  the  deceased 
during  periods  of  peak  exertion  and  strain,  greater 
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than  any  undergone  })y  the  deceased  immediately 
before  his  death,  and  who  had  not  detected  any 
signs  in  the  deceased's  appearance  which  would 
have  alerted  their  trained  senses.  Defendant's  ex- 
perts' other  hypothesis  of  death,  that  the  heart 
failure  was  brought  on  by  a  sudden  sharp  pain 
caused  by  a  passing  of  a  gallstone  through  the 
cystic  duct,  is  made  too  remote  and  speculative  a 
possibility  and  too  unlikely  a  sequence  of  facts  by 
the  overwhelming  weight  of  the  other  expert  testi- 
mony in  this  case. 

These  brief  observations  are  made  not  to  repre- 
sent the  complete  or  exclusive  basis  upon  which  the 
court  has  made  its  findings,  but  only  to  answer 
some  of  the  main  contentions  made  by  the  defend- 
ant, out  of  deference  to  the  extreme  skill  with  which 
they,  as  well  as  counsel  for  plaintiff,  have  pre- 
sented their  case.  All  counsel  associated  with  these 
cases  are  to  be  commended  upon  the  manner  in 
which  they  prepared  and  presented  them.  Let  the 
prevailing  party  prepare  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  Rule,  if  it  is 
so  desired. 

Dated:    October  12th,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed]:     Filed  October  16,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7256 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  matter  having  come  on  regu- 
larly for  trial  l^efore  the  undersigned  judge  of  the 
above-entitled  Court,  the  Court  having  heard  the 
opening  statements  of  counsel,  the  evidence  adduced 
by  both  parties  and  having  considered  the  same, 
together  with  all  exhibits  received  in  evidence 
herein  and  the  briefs  of  counsel,  and  being  of  the 
opinion  that  the  plaintiff  has  sustained  her  burden 
of  proof  on  all  matters  involved  herein,  the  Court 
does  hereby  make  the  following: 

Findings  of  Fact 

I. 

Diversity  of  citizenship  exists  between  the  parties 
in  that  plaintiff  is  a  citizen  and  resident  of  the  state 
of  Oregon  and  defendant  is  an  association  of  indi- 
viduals engaged  in  the  insurance  business,  each 
member  thereof  being  a  nonresident  of  the  state  of 
Oregon. 

11. 

The  amount  in  controversy  herein  exceeds  $3000, 
exclusive  of  interest  and  costs. 

III. 

Prior  to  the  10th  day  of  February,  1953,  defend- 
ants issued  in  the  state  of  Oregon  Lloyds  accident 


24  Underwriters  at  Lloyd's,  Lon.,  Eiig. 

policy  No.  O-5058-1  in  the  amount  of  $25,000,  and 
Lloyds  accident  policy  No.  O-OMC-1740,  in  the 
amount  of  $75,000.  Under  said  policies  James  Alex- 
ander Lyons  was  the  named  insured  and  plaintiff 
herein  was  the  designated  beneficiary  thereunder. 
Said  policies  were  in  full  force  and  effect  on  the 
10th  day  of  February,  1953. 

IV. 

Under  and  by  virtue  of  the  terms  and  provisions 
of  said  policies,  the  principal  sum  thereunder  be- 
came payable  to  plaintiff  in  the  event  the  said 
James  Alexander  Lyons  shall: 

(a)  Sustain  bodily  injury  caused  by  acci- 
dental, violent,  external  and  visible  means 
which  should  solely  and  independently  of  any 
other  cause  within  three  calendar  months  from 
the  date  of  the  accident  causing  such  injury 
occasion  his  death;  and 

(b)  That  such  death  be  not  directly  or  indi- 
rectly caused  or  contributed  to  by  disease  or 
natural  causes. 

V. 
On  or  about  the  10th  day  of  February,  1953,  the 
said  James  Alexander  Lyons  sustained  bodily  in- 
jury caused  by  accidental,  violent,  external  and 
visible  means  which  solely  and  independently  of 
any  other  cause  occasioned  his  death  within  three 
calendar  months  from  the  date  of  the  accident 
which  caused  said  injury.  Said  injury  was  caused 
])v  the  accidental  discharge  of  a  shotgun. 
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VI. 

Said  James  Alexander  Lyons  was  a  vigorous, 
robust  man  of  normal  health  for  his  age  and  was 
not  suffering  from  disease.  His  said  death  was  not 
caused  or  contributed  to  directly  or  indirectly  by 
disease  or  natural  causes. 

VII. 

On  or  about  October  14,  1953,  plaintiff  submitted 
due  proof  of  said  death  to  defendants  and  more 
than  six  months  has  elapsed  since  the  submission 
of  such  proof.  Defendant  has  failed  and  neglected 
to  pay  to  plaintiff  said  principal  sum  or  any  part 
thereof. 

Based  upon  said  Findings,  the  Court  hereby 
makes  and  draws  the  following: 

Conclusions  of  Law 

I. 

Plaintiff  is  entitled  to  recover  of  and  from  the 
defendants  the  sum  of  $100,000,  together  with  in- 
terest thereon  at  the  rate  of  6%  per  annum  from 
October  14,  1953,  until  paid. 

II. 

Under  Oregon  law  plaintiff  is  entitled  to  recover 
of  and  from  the  defendant  a  reasonable  attorney's 
fee  to  be  later  found  and  established  by  the  Court 
and  the  Court  does  hereby  reserve  jurisdiction  for 
the  purpose  of  finding,  fixing  and  awarding  such 
attorney's  fee. 
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III. 

Plaintiff  is  entitled  to  recover  her  necessary  costs 
and  disbursements  herein  incurred. 

Dated  this  9th  day  of  November,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  November  13,  1956. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  FINDINGS  OF  FACT 

It  having  been  stipulated  by  the  parties  hereto 
that  the  issue  of  the  amount  to  be  allowed  to  plain- 
tiff on  account  of  a  reasonable  attorney's  fee  herein 
be  submitted  to  the  court  for  determination  upon 
the  record,  the  court  does  hereby  make  the  follow- 
ing 

Supplemental  Findings  of  Fact 

I. 

The  sum  of  $20,000.00  is  a  reasonable  sum  to  be 
allowed  plaintiff  on  account  of  attorney's  fees 
herein. 

Dated  this  9th  day  of  November,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  November  13,  1956. 
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The  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7256 

JANE  S.  LYONS, 

Plaintiff, 

vs. 

UNDERWRITERS    AT    LLOYD'S,    LONDON, 
ENGLAND, 

Defendant. 

JUDGMENT  ORDER 

The  above-entitled  cause  came  on  regularly  for 
trial  without  a  jury  before  the  Honorable  Edward 
P.  Murphy,  Judge  of  the  above-entitled  Court, 
commencing  on  November  22,  1955,  and  concluding 
December  8,  1955.  Plaintiff  appeared  in  person  and 
by  Robert  F.  Maguire  and  Howard  K.  Beebe  of 
her  attorneys,  and  defendant  appeared  by  Ray  Mize 
and  R.  E.  Kriesien,  their  attorneys.  The  respective 
parties  introduced  evidence  upon  the  issues  raised 
by  the  Pretrial  Order  and  their  counsel  argued  the 
law  and  the  facts  by  briefs.  The  Court  having  con- 
sidered the  evidence,  arguments  and  briefs,  and 
having  made  its  Findings  of  Fact  and  Conclusions 
of  Law,  now,  therefore. 

It  Hereby  Is  Considered,  Ordered  and  Adjudged 
that  plaintiff  recover  of  and  from  the  defendant 
the  sum  of  $100,000,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  the  14th  day  of 
October,  1953  until  paid,  together  with  the  further 
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sum  of  $20,000.00  as  and  for  a  reasona])le  attorney's 
fee  herein,  and  her  costs  and  disbursements  herein 
incurred. 

Dated  this  9th  day  of  November,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  November  13,  1956. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7256 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Underwriters  at 
Lloyd's  London,  England,  defendant  above  named, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  November  13,  1956. 

Dated  this  10th  day  of  December,  1956. 

MEINDL,  MIZE  &  KRIESIEN; 

By  /s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  December  U,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7256 

UNDERTAKING  FOR  COSTS 
ON  APPEAL 

Whereas,  Underwriters  at  Lloyd's  London,  Eng- 
land, defendant  in  the  above  cause,  has  appealed  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  judgment  made  and  en- 
tered in  favor  of  plaintiff  and  against  said  defend- 
ant in  the  above  court  on  or  about  the  13th  day  of 
November,  1956,  which  said  judgment  was  and  is 
for  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  the  14th  day 
of  October,  1953,  until  paid,  together  with  the 
further  sum  of  Twenty  Thousand  Dollars  ($20,000) 
as  and  for  reasonable  attorney's  fees  herein,  and 
for  her  costs  and  disbursements. 

Now,  Therefore,  in  Consideration  of  the  premises 
and  of  such  appeal,  we.  Underwriters  at  Lloyd's 
London,  England,  as  principal,  and  Indemnity  In- 
surance Company  of  North  America,  a  Pennsyl- 
vania corporation,  duly  authorized  to  engage  in  the 
business  of  a  surety  in  the  State  of  Oregon  and 
the  State  of  California,  do  hereby  jointly  and  sev- 
erally undertake  and  promise  on  the  part  of  said 
defendant-appellant  that  said  defendant-appellant 
will  pay  all  damages,  costs  and  disbursements  which 
may  be  awarded  against  it  on  said  appeal. 
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Dated   at    Portland,    Oregon,    this    11th    day    of 
December,  1956. 

UNDERWRITERS     AT     LLOYD'S     LONDON, 
ENGLAND; 

By  /s/  [Illegible], 

Attorney  in  Fact. 

[Seal]     INDEMNITY  INSURANCE  COMPANY 
OF  NORTH  AMERICA; 

By  /s/  DONALD  McCAMBRIDGE, 
Attorney  in  Fact. 
Countersigned : 

STEVENS  &  BREWSTER, 

/s/  BY  HENRY  C.  O.  STEVENS, 
Oregon  Resident  Agent. 

[Endorsed]:     Filed  December  11,  1956. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7256 

SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents: 

That  the  Indemnity  Insurance  Company  of  North 
America,  a  corporation  created,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Pennsylvania,  and  duly  authorized  to  carry  on  a 
general  casualty  insurance  business  within  the  State 
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of  Oregon  and  the  State  of  California,  and  in  the 
courts  of  the  United  States,  is  held  and  firmly 
bound  unto  Jane  S.  Lyons,  plaintiff,  in  the  full  and 
just  sum  of  One  Hundred  Sixty  Thousand  Dollars 
($160,000),  to  be  paid  to  the  said  Jane  S.  Lyons, 
her  administrators,  executors,  successors,  or  assigns, 
to  which  payment,  well  and  truly  to  be  made,  it 
binds  itself,  its  successors  and  assigns  firmly  by 
these  presents. 

Signed  and  sealed  this  19th  day  of  December, 
1956. 

Whereas,  on  November  13th,  1956,  in  an  action 
pending  in  the  United  States  District  Court  for  the 
District  of  Oregon,  between  Jane  S.  Lyons,  as  plain- 
tiff, and  Underwriters  at  Lloyd's  London,  England, 
as  defendant.  Civil  Action  No.  7256,  final  judgment 
was  rendered  in  favor  of  the  said  plaintiff,  Jane  S. 
Lyons,  and  against  Underwriters  at  Lloyd's  London, 
England,  as  defendant,  for  One  Hundred  Thousand 
Dollars  ($100,000),  together  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  the  14th 
day  of  October,  1953,  until  paid,  together  with  the 
further  sum  of  Twenty  Thousand  Dollars  ($20,000) 
attorneys'  fees  and  costs  taxed  at  Six  Hundred 
Forty-five  Dollars  and  Sixty  Cents  ($645.60) ;  and 
the  said  defendant,  Underwriters  at  Lloyd's  Lon- 
don, England,  having  filed  a  notice  of  appeal  from 
such  judgment  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit ; 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  the  said  Underwriters  at  Lloyd's 
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London,  England,  shall  prosecute  its  appeal  to 
effect  and  shall  satisfy  the  judgment  in  full  together 
with  costs,  interest,  and  damages  for  delay,  if  for 
any  reason  the  appeal  is  dismissed  or  if  the  judg- 
ment is  affirmed,  or  shall  satisfy  in  full  such  modi- 
fication of  the  judgment  and  such  costs,  interest  and 
damages  as  the  said  Court  of  Appeals  may  adjudge 
and  award,  then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  effect. 

[Seal]     INDEMNITY  INSURANCE  COMPANY 
OF  NORTH  AMERICA, 

By  /s/  DONALD  McCAMBRIDGE, 
Attorney  in  Fact. 

Countersigned  by: 

STEVENS  &  BREWSTER, 

/s/  By  HENRY  C.  O.  STEVENS, 
Resident  Agent. 

Approved :  December  24,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  December  28,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7256 

STATEMENT  OF  POINTS  ON  APPEAL 

The  points  upon  which  defendant-appellant  will 
rely  on  appeal  are: 

1.  The  court  erred  in  failing  to  enter  judgment 
for  defendant. 

2.  The  court  erred  in  finding  that  the  assured, 
James  Alexander  Lyons,  on  or  about  February  10, 
1953,  sustained  bodily  injury  caused  by  accidental, 
violent,  external  and  visible  means  wdiich  solely  and 
independently  of  any  other  cause  occasioned  his 
death  within  three  calendar  months  from  said  date. 

3.  The  court  erred  in  finding  that  said  assured, 
James  Alexander  Lyons,  suffered  an  injury,  on  or 
about  February  10,  1953,  from  an  accidental  dis- 
charge of  a  shotgun  which  caused  the  assured 's, 
James  Alexander  Lyons',  death. 

4.  The  court  erred  in  finding  that  said  assured, 
James  Alexander  Lyons,  was  a  robust  man  for  his 
age,  was  not  suffering  from  disease,  and  that  his 
death  was  not  caused  or  contributed  to  directly  or 
indirectly  from  disease  or  natural  causes. 

5.  The  court  erred  in  considering  speculative, 
incompetent  and  inadmissible  evidence  in  finding 
for  plaintiff. 

6.  The  court  erred  in  entering  a  judgment  in 
favor  of  plaintiff,  Jane  S.  Lyons. 
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7.  The  court  erred  in  failing  to  find  that  the 
plaintiff  failed  to  sustain  her  burden  of  proof  by 
any  competent,  substantial  evidence  that  the  dis- 
charge of  the  shotgun  preceded  the  onset  of  the 
fatal  heart  attack  which  caused  the  assured 's,  James 
Alexander  Lyons',  death. 

8.  That  the  court  erred  in  failing  to  find  that 
the  plaintitf  failed  to  sustain  her  burden  of  proof 
by  any  competent,  substantial  evidence  that  any 
l)odily  injury  which  may  have  been  sustained  by 
the  assured,  James  Alexander  Lyons,  solely  and  in- 
dependently of  all  other  causes  resulted  in  the 
assured 's,  James  Alexander  Lyons',  death. 

9.  That  the  court  erred  in  failing  to  find  that 
the  plaintiff  failed  to  sustain  her  burden  of  proof 
by  any  competent,  substantial  evidence  that  the 
assured 's,  James  Alexander  Lyons',  death  was  not 
caused  or  contributed  to  by  a  pre-existing  heart 
disease. 

Dated  this  8th  day  of  January,  1957. 

/s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendant- 
Appellant. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  January  8,  1957. 
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[Title  of  District  Court  and  Cause.] 

No.  7256 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents,  consisting  of  Com- 
plaint, Answer,  Order  of  Consolidation,  Pretrial 
Order,  Memorandum  Opinion,  Proposed  Findings 
of  Fact  and  Conclusions  of  Law,  Proposed  Supple- 
mental Findings  of  Fact,  Judgment  Order,  Notice 
of  Appeal,  Undertaking  for  Costs  on  Appeal,  Su- 
persedeas Bond,  Statement  of  Points  on  Appeal, 
Designation  of  Contents  of  Record  on  Appeal, 
Order  to  Forward  Exhibits  to  Court  of  Appeals, 
and  Transcript  of  Docket  Entries,  constitutes  the 
record  on  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  7256,  in  which 
Underwriters  at  Lloyd's  London,  England,  is  the 
appellant  and  defendant,  and  Jane  S.  Lyons  is  the 
appellee  and  plaintiff ;  that  the  said  record  has  been 
prepared  by  me  in  accordance  with  the  designation 
of  contents  of  record  on  appeal  filed  by  the  appel- 
lant, and  in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
the  deposition  of  Homer  P.  Rush,  M.D.  The  ex- 
hibits, Nos.  1  to  44,  and  the  transcript  of  testimony 
in  this  case  and  the  companion  case.   Civil   7381, 
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Jane  S.  Lyons,  Plaintiff,  vs.  Glens  Falls  Indemnity 
Co.,  Defendant,  have  been  forwarded  l)y  Railway 
Express  by  the  attorneys  for  the  appellant. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00,  has  been  paid  by  the  appellant. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  14th  day  of  January,  1957. 

[Seal]  R.  DE  MOTT, 

Clerk; 

By  /s/  THORA  LUND, 
Deputy. 


[Endorsed]:  No.  15412.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Underwriters  at 
Lloyd's  London,  England,  Appellant,  vs.  Jane  S. 
Lyons,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon. 

Filed  January  15,  1957. 

Docketed  January  17,  1957. 

/s/PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15412 

UNDERWRITERS    AT    LLOYD'S     LONDON, 
ENGLAND, 

Appellant, 
vs. 

JANE  S.  LYONS, 

Appellee. 

MOTION  FOR  CONSOLIDATION 

Come  now  appellant  and  appellee  by  and  through 
their  respective  counsel  and  move  this  court  for  an 
order  consolidating  the  within  case  with  that  of 
Jane  S.  Lyons  vs.  Glenn  Falls  Indemnity  Co.,  a 
New  York  corporation.  Civil  No.  7381,  for  printing 
and  oral  argument  purposes. 

In  support  of  said  motion  attached  hereto  is  affi- 
davit of  R.  E.  Kriesien,  of  counsel  for  appellant. 

Dated  this  8th  day  of  January,  1957. 

MAGUIRE,  SHIELDS, 
MORRISON  &  BAILEY; 

By  /s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Appellee. 
MEINDL,  MIZE  &  KRIESIEN; 

By  /s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Appellant. 
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So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge; 

/s/  WALTER  L.  POPE, 

/s/  FREDERICK  G.  HAMLEY, 

United  States  Circuit  Judges. 


AFFIDAVIT 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  R.  E.  Kriesien,  being  first  duly  sworn  accord- 
ing to  law,  do  depose  and  say: 

That  I  am  one  of  the  attorneys  for  appellant  in 
the  within  action  and  that  the  within  action  was 
consolidated  with  the  case  of  Jane  S.  Lyons  vs. 
Glens  Falls  Indemnity  Co.,  a  New  York  corpora- 
tion, Civil  No.  7381,  for  trial  in  the  United  States 
District  Court  for  the  District  of  Oregon  by  court 
order;  that  the  issues  of  fact  and  law  involved  in 
the  appeal  are  identical  in  each  case. 

Dated  this  7th  day  of  January,  1957. 

/s/  R.  E.  KRIESIEN. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  January,  1957. 

[Seal]        /s/  LEONA  F.  OSTROSKI, 

Notary  Public  for  Oregon. 
My  commission  expires  7/11/59. 

[Endorsed]  :     Filed  January  18,  1957. 
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The  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7381 

JANE  S.  LYONS, 

Plaintiff, 

vs. 

GLENS  FALLS  INDEMNITY  CO.,  a  New  York 
Corporation, 

•  Defendant. 

COMPLAINT 

Plaintiff  complains  of  defendant  and  for  her 
cause  of  action  against  it  alleges: 

I. 

At  all  times  mentioned  herein  plaintiff  was  and 
now  is  a  citizen,  resident  and  inhabitant  of  the 
State  of  Oregon. 

11. 

At  all  times  mentioned  herein  defendant  was  and 
now  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
New  York  and  was  and  is  transacting  an  insurance 
business  in  the  State  of  Oregon. 

III. 

The  amount  in  controversy  herein  exceeds  the 
sum  of  $3,000.00,  exclusive  of  interest  and  costs. 

IV. 

Prior  to  February  10,  1953,  defendant  in  consid- 
eration of  a  good  and  sufHcient  inojietarv  iiremnim 
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which  was  paid  by  James  Alexander  Lyons  issued 
to  said  James  Alexander  Lyons  a  policy  of  insur- 
ance under  the  terms  of  which  defendant  promised 
and  agreed  that  in  case  said  James  Alexander  Lyons 
sustained  bodily  injury  by  accidental  means  result- 
ing directly  and  independently  of  all  other  causes 
in  death,  it  would  pay  to  plaintiff  the  sum  of 
$5,000.00. 

Y. 
Said  policy  was  in  full  force  and  effect  at  all 
times  mentioned  herein. 

VI. 

On  or  about  February  10,  1953,  said  James  A. 
Lyons  suffered  fatal  injuries  by  reason  of  the  acci- 
dental discharge  of  a  firearm  and  his  death  thereby 
directly  resulted  from  and  was  caused  l:>y  accidental 
means. 

VII. 

Plaintiff  has  performed  each  and  every  condition 
precedent  upon  her  part  to  be  kept  and  performed 
and  has  made  claim  to  defendant  for  the  said  sum 
of  $5,000.00,  but  defendant  has  denied  all  liability 
under  said  policy  and  has  failed  and  refused  to  pay 
said  sum  or  any  part  thereof,  and  the  said  sum, 
together  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  February  10,  1953,  is  due  and 
owing  from  defendant  to  plaintiff. 

VIII. 

The  sum  of  $5,000.00  is  a  reasonable  sum  to  be 
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allowed  plaintiff  as  attorneys'  fees  in  the  prosecu- 
tion of  this  claim. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  in  the  sum  of  $5,000.00,  together  with 
interest  thereon  at  6%  per  anniun  from  February 
10,  1953,  and  for  the  further  sum  of  $5,000.00,  as 
and  for  reasonable  attorneys'  fees  and  her  costs 
and  disbursements  herein  incurred. 

/s/  ROBERT  F.  MAGUIRE, 

/s/  HOWARD  K.  BEEBE, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  February  9,  1954. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7381 

ANSWER 

Comes  now  defendant  and  for  answer  to  plain- 
tiff's complaint  on  file  herein,  admits,  denies  and 
alleges  as  follows: 

First  Defense 

I. 

Admits  paragraphs  I,  II  and  III  of  plaintiff's 
complaint. 

II. 

Denies  each  and  every  other  allegation  of  plain- 
tiff's complaint   and  the   whole  thereof,   generally 


6  Glens  Falls  Indemnity  Co. 

and  specifically,  except  as  may  be  hereinafter  ad- 
mitted. 

Second  Defense 

I. 

Defendant  alleges  that  prior  to  and  on  or  about 
the  10th  day  of  February,  1953,  there  was  in  full 
force  and  effect  a  standard  accident  policy  in  the 
principal  sum  of  $5,000.00  wherein  James  Alexander 
Lyons  was  the  named  assured  and  Jane  S.  Lyons 
the  designated  beneficiary^ 

II. 

That  under  and  by  virtue  of  the  terms  and  pro- 
visions of  said  policy,  hereinbefore  described,  the 
principal  sum  became  payable  in  the  event  the  as- 
sured, James  Alexander  Lyons,  sustained  bodily 
injury  caused  by  accidental  means,  which  directly 
and  independently  of  all  other  causes  occasioned 
his  death,  and  said  policy  specifically  excluded  death 
caused  directly  or  indirectly,  wholly  or  partly,  by 
disease  whether  the  disease  was  the  primary,  proxi- 
mate or  contributing  cause. 

III. 

That  under  and  by  virtue  of  the  terms  and  pro- 
visions of  said  policy,  as  a  condition  to  the  pay- 
ment of  said  principal  sum,  the  claim  therefor  was 
required  to  be  substantiated  by  the  submission  to 
defendant  of  a  satisfactory  proof  of  death  within 
the  policy  provisions  and  without  the  policy  exclu- 
sions. 
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IV. 

That  plaintiff  failed  to  submit  to  defendant  satis- 
factory proof: 

(a)  That  the  assured  sustained  bodily  injury 
through  accidental  means  which  directly  and  inde- 
pendently of  all  other  causes  occasioned  his  death, 
and 

(b)  That  the  assured 's  death  was  not  caused 
directly  or  indirectly,  wholly  or  partly,  by  disease 
whether  the  disease  was  the  primary,  proximate  or 
contributing  cause ; 

and  defendant  thereupon  rejected  plaintiff's  claim. 
Third  Defense 

I. 

Defendant  realleges  paragraphs  I  and  II  of  its 
second  defense. 

II. 

Defendant  alleges  that  if  the  assured,  James 
Alexander  Lyons,  sustained  any  bodily  injury  prior 
to  his  demise,  that: 

(a)  Said  injury  did  not  directly  and  independ- 
ently of  all  other  causes  occasion  his  death ; 

(b)  The  assured,  James  Alexander  Lyons' 
death  Avas  caused  directly  or  indirectly,  wholly  or 
partly,  by  disease  whether  said  disease  was  the 
primary,  proximate  or  a  contributing  cause. 

Wherefore,  defendant  demands  judgment  that  the 


8  Glens  Falls  Indemnity  Co. 

complaint  herein  be  dismissed  and  that  it  have  its 
costs  and  disbursements  of  this  action. 

MEINDL,  MIZE  &  KRIESIEN; 

By  /s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  March  8,  1954. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7381 

PRETRIAL  ORDER 

On  the  12th  day  of  September,  1955,  a  pretrial 
conference  in  the  above-entitled  action  was  held  in 
open  court,  before  the  Honorable  William  G.  East, 
Judge  of  the  above-entitled  court;  plaintiff  was 
represented  by  Robert  F.  Maguire  and  Howard  K. 
Beebe,  of  her  attorneys,  and  defendant  was  repre- 
sented by  R.  E.  Kriesien  and  Ray  Mize,  of  its 
attorneys. 

Thereupon  the  following  proceedings  were  had : 
Agreed  Statement  of  Facts 

I. 

That  diversity  of  citizenship  exists  between  the 
parties  in  that  plaintiff  is  a  citizen  and  resident 
of  the  State  of  Oregon  and  defendant  is  a  foreign 
corporation. 
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II. 

That  the  amount  in  controversy  herein  exceeds 
$3,000.00,  exclusive  of  interest  and  costs. 

III. 

That  prior  to  the  10th  day  of  February,  1953, 
Glens  Falls  Indemnity  Co.,  a  New  York  corpora- 
tion, issued  in  the  State  of  Oregon  accident  policy 
number  22148,  in  the  principal  sum  of  $5,000.00, 
wherein  James  Alexander  Lyons  was  the  named 
assured  and  the  plaintiff,  Jane  Lyons,  the  desig- 
nated beneficiary,  said  policy  being  in  full  force 
and  effect  on  the  10th  day  of  February,  1953,  said 
policy  having  been  issued  on  December  9,  1935. 

IV. 

That  under  and  by  virtue  of  the  terms  and  pro- 
visions of  said  policy,  Plaintiff's  Exhibit  1,  the 
principal  sum  became  payable  to  the  plaintiff  in 
the  event  the  assured,  James  Alexander  Lyons: 

(a)  Sustained  a  loss  resulting  directly  and 
independently  of  all  other  causes  from  bodily 
injuries  sustained  and  effected  solely  through 
accidental  means. 

(b)  That  the  policy  shall  not  cover  death 
caused  directly  or  indirectly,  wholly  or  partly, 
by  bodily  or  mental  infirmity  or  by  any  other 
kind  of  disease. 

V. 
That  on  or  about  the  10th  day  of  February,  1953, 
the  assured,  James  Alexander  Lyons,  died  in  the 
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country  called  Los  Llanos,  Southern  Territory  of 
Lower  California,  Mexico. 

VI. 

That  thereafter  an  inquest  was  held  and  an 
autopsy  performed  inquiring  into  the  cause  of  the 
death  of  the  assured,  James  Alexander  Lyons,  cer- 
tified copy  of  which  in  Spanish  is  Exhibit  5  and 
the  Eni^lish  translation  thereof  is  Exhibit  5 A,  and 
the  other  certified  copies  in  the  Spanish  is  Exhibit 
27  and  the  English  translation  thereof  is  Exhibit 
27A;  said  exhibit  numbers  being,  in  the  companion 
case,  civil  number  7256. 

VII. 

That  there  was  duly  recorded  in  the  Book  of 
Deaths  for  the  year  1953,  number  One  of  the  Civil 
Registry  in  the  Port  of  San  Jose  del  Cabo,  South- 
ern Territory  of  Low^er  California,  Mexico,  at  pages 
3,  4  and  5,  as  Act  number  5,  death  certificate  which 
certified  that  the  cause  of  death  of  James  Alexander 
Lyons  was: 

"That  the  cause  of  death  was  owed  to  an 
aortical  insufficiency  that  probably  provoked 
the  sudden  fatigue  of  the  heart,  having  found 
moreover  atheromatous  deposits  of  the  coro- 
nary arteries." 

A  certified  copy  of  the  original  in  Spanish  is 
Exhibit  4  and  the  English  translation  thereof  is 
Exhibit  4A ;  said  exhibit  numbers  being,  in  the  com- 
panion case,  civil  number  7256. 
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VIII. 

That  plaintiff  filed  proof  of  death  of  James  Alex- 
ander Lyons  with  defendant.   Plaintiff's  Exhibit  8. 

IX. 

That  defendant  rejected  plaintiff's  claim  and 
more  than  six  months  elapsed  thereafter  before 
plaintiff  instituted  this  action. 

Plaintiff's  Contentions 

1.  That  James  Alexander  Lyons'  death  resulted 
directly  and  independently  of  all  other  causes  from 
bodily  injuries  sustained  and  effected  solely  through 
accidental  means. 

2.  Said  death  was  not  caused  directly  or  indi- 
rectly, wholly  or  partly,  by  bodily  or  mental  in- 
firmity or  by  any  other  kind  of  disease. 

3.  Plaintiff  is  entitled  to  recover  from  the  de- 
fendant the  sum  of  the  face  amount  of  said  policy, 
together  with  interest  thereon  at  6%  per  annum 
from  February  10,  1953,  until  paid,  and,  in  addi- 
tion, the  sum  of  $5,000.00  as  and  for  a  reasonable 
attorneys'  fee  herein. 

Defendant's  Contentions 

1.  That  on  or  about  the  20th  day  of  May,  1950, 
the  assured,  James  Alexander  Lyons,  suffered  an 
attack  of  coronary  insufficiency. 

2.  That  on  the  3rd,  4th  and  5th  days  of  Febru- 
ary, 1953,  the  assured,  James  Alexander  Lyons,  had 
a  pre-existing  heart  disease  which  resulted  in   nn 
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attack  of  coronary  insufficiency  to  the  extent  that 
nitroglycerin  was  prescribed  and  the  assured,  James 
Alexander  Lyons,  was  advised  to  refrain  from  doing 
any  strenuous  exercise  such  as  lifting  or  tramping 
through  the  fields. 

3.  That  on  the  10th  day  of  February,  1953,  the 
assured,  James  Alexander  Lyons,  had  a  pre-existing 
heart  disease. 

4.  That  the  assured,  James  Alexander  Lyons, 
died  as  a  result  of  a  fatal  heart  attack  due  to  the 
diseased  condition  of  his  heart  and  not  as  a  result 
of  an  accidental  injury  and  therefore  is  not  entitled 
to  recover  under  the  tenns  and  provisions  of  the 
policy  of  insurance  involved  herein. 

5.  That  it  is  more,  or  as  equally,  probable  the 
shotgun  was  discharged  as  a  result  of  the  assured, 
James  Alexander  Lyons,  suffering  a  fatal  heart 
attack  as  it  is  that  the  shotgun  was  accidentally  dis- 
charged prior  to  the  fatal  heart  attack. 

6.  That  the  proof  of  death  submitted  by  plain- 
tiff to  defendant  constituted  an  admission  that  a 
pre-existing  heai*t  disease  caused  or  contributed 
with  the  injury,  if  any,  in  resulting  in  the  death 
of  the  assured,  James  Alexander  Lyons,  and  under 
the  law  as  enunciated  by  the  Supreme  Court  of  the 
State  of  Oregon,  such  accident,  if  any,  cannot  be 
considered  as  the  sole  cause  or  the  cause  independ- 
ent of  all  other  causes  of  death. 

7.  That  if  it  is  established  by  competent,  satis- 
factory   evidence    the    shotgim    was    accidentally 
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discliarged  prior  to  the  fatal  heart  attack,  the 
superficial  injuries  sustained  by  the  assured,  James 
Alexander  Lyons,  and  the  resulting  emotional  shock, 
if  any,  would  not  have  caused  an  aortic  insufficiency 
or  a  coronary  insufficiency  without  the  existence  of 
the  pre-existing  heart  disease  and  that  it  was  neces- 
sary for  the  pre-existing  heart  disease  to  co-operate 
with  the  injury,  if  any,  to  result  in  the  death  of  the 
assured  and  under  such  set  of  facts  under  the  law 
of  the  State  of  Oregon,  such  death  was  not  an  acci- 
dental death  within  the  policy  coverage. 

8.  That  plaintiff  failed  to  submit  satisfactory 
proof  the  assured,  James  Alexander  Lyons,  acci- 
dentally discharged  a  shotgun  prior  to  suffering  a 
fatal  heart  attack. 

9.  That  plaintiff  failed  to  submit  satisfactory 
proof  that  the  assured,  James  Alexander  Lyons, 

(a)  Sustained  a  loss  resulting  directly  and  inde- 
pendently of  all  other  causes  from  bodily  injuries 
sustained  and  effected  solely  through  accidental 
means. 

(b)  That  the  death  was  not  caused  directly  or 
indirectely,  wholly  or  partly,  by  bodily  or  mental 
infirmity  or  by  any  other  kind  of  disease. 

10.  That  in  the  event  plaintiff  should  prevail, 
plaintiff  is  not  entitled  to  attorney's  fees. 

Issues  of  Fact 

1.  Is  there  any  competent,  satisfactory  evidence 
that  a  shotgun  was  accidentally  discharged  which 


14  Glens  Falls  Indemnity  Co. 

inflicted  bodily  injuries  prior  to  the  assured,  James 
Alexander  Lyons,  suffering-  a  fatal  heart  attack? 

2.  Did  any  bodily  injuries  sustained  by  the 
assured,  James  Alexander  Lyons,  solely  and  inde- 
pendently of  all  other  causes  result  in  his  death? 

3.  Did  the  assured,  James  Alexander  Lyons, 
have  a  pre-existing  heart  disease? 

4.  Was  the  death  of  the  assured,  James  Alex- 
ander Lyons,  caused  or  contributed  to  by  a  pre- 
existing heart  disease? 

5.  Was  a  diseased  heart  condition  of  the  assured, 
James  Alexander  Lyons,  the  sole  cause  of  his  death  ? 

6.  In  the  event  plaintiff  is  entitled  to  recover, 
was  the  proof  of  death  filed  with  defendant  suffi- 
cient proof  of  accidental  death  under  the  policy  so 
as  to  entitle  plaintiff  to  recover  attorneys'  fees  as  a 
result  of  defendant's  denial  of  such  claim  and,  if 
so,  what  sum  would  be  a  reasonable  sum  to  allow 
plaintiff  as  attorneys'  fees  herein? 

Exhibits 

The  following  exhibits  have  been  displayed  by  the 
parties,  respectively,  and  are  below  enumerated  and 
identified,  the  parties  agreeing  with  the  approval  of 
the  court  that  no  further  identification  of  exhibits 
is  necessary.  The  parties  admit  the  authenticity  of 
the  following  exhibits,  but  reserve  the  right  to  ob- 
ject to  their  introduction  into  evidence  on  the 
grounds  of  irrelevancy,  immateriality  and  incom- 
j)etency. 
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It  is  stipulated  between  the  parties  that  the  ex- 
hibits in  the  companion  case,  Civil  No.  7256,  are 
referred  to  and  are  considered  as  exhibits  herein, 
insofar  as  they  may  be  applicable. 

Plaintiff's  Exhibits 

1.  Policy  No.  22148. 

2.  Telegram  Maguire,  et  al.,  to  Glens  Falls,  Feb- 
ruary 16,  1953. 

3.  Letter  Glens  Falls  to  Maguire,  et  al..  May  7, 
1953. 

4.  Letter  Maguire,  et  al.,  to  Glens  Falls  July 
28,  1953. 

5.  Letter  Maguire,  et  al.,  to  Glens  Falls  August 
20,  1953. 

6.  Letter  Glens  Falls  to  Maguire,  et  al.,  August 
24,  1953. 

7.  Letter  Maguire,  et  al.,  to  Glens  Falls  Sep- 
tember 15,  1953. 

8.  Proof  of  loss. 

Defendant's  Exhibits 
9. 
10. 
11. 
12. 

The  parties  and  each  of  them  reserve  the  right 
to  adopt  any  or  all  of  the  above  pretrial  exhibits. 

The  foregoing  is  certified  to  be  a  record  of  the 
proceedings  had  at  the  pretrial  hearing  in  this 
court,  and  it  is 
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Ordered  that  the  issues  to  he  tried  herein  shall 
he  those  herein  set  forth  as  issues  of  law  and  fact; 

It  Is  Further  Ordered  that  the  pretrial  confer- 
ence in  this  case  having  been  held  and  participated 
in  by  all  parties,  the  pleadings  now  pass  out  of  the 
case  and  the  foregoing  pretrial  order  shall  control 
the  subsequent  course  of  the  trial  and  shall  not  be 
hereafter  amended  except  by  consent  of  the  i)arties 
or  by  order  of  the  court  to  y)revent  manifest  injus- 
tices. 

Done  and  dated  in  open  court  this  28th  day  of 
November,  1955. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

/s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Plaintiff. 

/s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  November  28,  1955. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7256 

MEMORANDUM  OPINION 

These  are  two  actions  hy  the  beneficiary  of  two 
accident  policies  issued  to  James  A.  Lyons.  The 
insured  died  on  February  10,  1953,  near  Los  Llanos, 
Lower  California,  Republic  of  Mexico,  while  on  a 
hunting  trip  with  a  small  party,  including  two  well- 
qualified  cardiologists,  Drs.  Rush  and  Chamberlain. 
The  issue  for  resolution  is  whether  or  not  the  in- 
sured died  hy  reason  of  bodily  injury  caused  by 
accidental,  violent,  external  and  visible  means,  and 
whether  that  injury  solely  and  independently  of 
any  other  cause  within  three  calendar  months  from 
the  date  of  the  accident  occasioned  the  death.  As  a 
corollary  to  this  issue,  or  as  a  further  condition, 
plaintiff  had  the  burden  of  proving  that  the  as- 
sured's  death  was  not  directly  or  indirectly  caused 
or  contributed  to,  within  the  meaning  of  the  con- 
tract, by  disease  or  natural  causes. 

The  trial  consumed  a  considerable  number  of 
days.  Six  eminent  heart  specialists,  and  several 
other  highly  qualified  medical  specialists  testified 
at  great  length.  The  court  having  been  placed  in 
the  uninviting  position  of  testing  the  sharply  con- 
flicting conclusions  of  the  medical  experts  with 
respect  to  the  manner  of  occurence  of  the  death, 
it  has  reviewed  the  testimony  and  the  record,  and 
has  been  convinced  by  a  preponderance  of  the  evi- 
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dence  that  the  assured  at  the  time  of  his  death  was 
a  vigorous,  robust  man  of  normal  health  for  his 
age;  that  the  condition  of  his  heart  and  arteries, 
while  less  than  perfect  when  measured  by  a  stand- 
ard of  perfection,  was  ''normal"  and  "healthy" 
and  not  diseased  within  the  meaning  of  those  words 
for  purposes  of  the  policies  in  question;  that  on 
February  10,  1953,  an  accidental  discharge  of  as- 
sured's  shotgun  resulted  in  injury  to  the  assured  to 
the  extent  of  powder  l)urns  and  at  least  one  gunshot 
pellet  being  propelled  into  his  face;  that  as  a  con- 
sequence of  these  bodily  injuries  a  shock  reaction 
commenced  in  the  assured  which  terminated  with 
heart  failure;  that  although  a  heart  which  was  per- 
fect when  measured  on  an  absolute  standard  would 
have  withstood  the  pain  and  shock  of  the  injuries 
received  by  the  assured,  many  hearts  which  are  con- 
sidered in  view  of  the  age  and  general  condition 
of  their  possessors  normal  and  robust,  and  not  dis- 
eased v^ithin  the  meaning  of  the  policies  in  ques- 
tion, might  have  succumbed  to  injuries  and  shock 
such  as  those  received  by  the  assured;  that  the 
assured  in  fact  succumbed  by  reason  of  the  injuries 
and  resultant  shock  he  accidentally  sustained;  and 
that  the  plaintiff  has  sustained  his  burden  of  proof 
on  all  matters  before  the  court. 

The  wealth  of  evidence  in  this  case  is  too  great 
to  permit  of  extended  discussion.  It  may  be  noted 
briefly,  however,  that  the  autopsy  report  upon  which 
defendants  place  reliance  does  not  note  the  vital 
fact  of  the  degree  of  diminishment  of  the  aortic 
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lumen;  that  a  diminishment  in  small  part  of  the 
lumen,  although  noticeable,  and  properly  noted  by 
an  autopsy  surgeon,  is  nevertheless  consistent  with 
a  properly  functioning  aorta;  that  in  the  absence 
of  a  detailed  finding  of  the  degree  of  diminishment 
of  the  lumen,  the  effect  of  such  diminishment  is 
left  to  speculation  and  surmise;  that  many  men  of 
the  age  group  of  the  assured  have  some  degree  of 
diminishment  of  the  aortic  lumen  without  being 
diseased  within  the  meaning  of  the  policies;  that 
the  presence  of  atheromatous  plaques  on  the  aortic 
valves  likewise  is  an  insufficient  notation  upon 
which  to  found  a  conclusion  of  incompetence  of  the 
valves  without  some  greater  description  of  the  de- 
gree of  stiffness,  warpedness,  shrinkage,  or  other 
malfunction  of  the  valves;  that  the  autopy  report 
leaves  the  degree,  if  any,  of  malfunctioning  of  the 
valves  a  matter  of  speculation,  for  lack  of  a  suffi- 
cient description  of  the  degree,  character,  and  effect 
of  the  atheromatous  plaques  discovered  on  the  as- 
sured's  aortic  valves.  Likewise,  it  may  be  noted 
briefly  that  defendant's  expert  witnesses  did  not 
have  the  same  opportunity  to  observe  the  assured 
at  close  range  and  for  a  period  of  more  than  a  day 
while  he  was  engaged  in  strenuous  activity  and 
exertion,  as  did  plaintiff's  expert  witnesses.  The 
conclusions  of  defendant's  expert  witnesses  that 
heart  failure  came  on  suddenly  on  February  10th 
are  inconsistent  with  the  conclusions  of  plaintiff's 
expert  witnesses  who  had  observed  the  deceased 
during  periods  of  peak  exertion  and  strain,  greater 
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than  any  undergone  by  the  deceased  immediately 
before  his  death,  and  who  had  not  detected  any 
signs  in  the  deceased's  appearance  which  would 
have  alerted  their  trained  senses.  Defendant's  ex- 
perts' other  hypothesis  of  death,  that  the  heart 
failure  was  brought  on  by  a  sudden  sharp  pain 
caused  by  a  passing  of  a  gallstone  through  the 
cystic  duct,  is  made  too  remote  and  speculative  a 
possibility  and  too  unlikely  a  sequence  of  facts  by 
the  overwhelming  weight  of  the  other  expert  testi- 
mony in  this  case. 

These  brief  observations  are  made  not  to  repre- 
sent the  complete  or  exclusive  basis  upon  which  the 
court  has  made  its  findings,  but  only  to  answer 
some  of  the  main  contentions  made  by  the  defend- 
ant, out  of  deference  to  the  extreme  skill  with  which 
they,  as  well  as  counsel  for  plaintiff,  have  pre- 
sented their  case.  All  counsel  associated  with  these 
cases  are  to  be  commended  upon  the  manner  in 
which  they  prepared  and  presented  them.  Let  the 
prevailing  party  prepare  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  Rule,  if  it  is 
so  desired. 

Dated:    October  12th,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :     Filed  October  16,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  N'o.  7381 

FINDINGS    OF    FACT    AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  matter  having  come  on  regu- 
larly for  trial  before  the  undersigned  judge  of  the 
above-entitled  Court,  the  Court  having  heard  the 
opening  statements  of  counsel,  the  evidence  adduced 
by  both  parties  and  having  considered  the  same,  to- 
gether with  all  exhibits  received  in  evidence  herein 
and  the  briefs  of  counsel,  and  being  of  the  opinion 
that  the  plaintiff  has  sustained  her  burden  of  proof 
on  all  matters  involved  herein,  the  Court  does 
hereby  make  the  following: 

Findings  of  Fact 

I. 

Diversity  of  citizenship  exists  between  the  parties 
hereto  in  that  plaintiff  is  a  citizen  and  resident  of 
the  State  of  Oregon  and  defendant  is  a  New  York 
corporation. 

II. 

The  amount  in  controversy  herein  exceeds  $3000, 
exclusive  of  interest  and  costs. 

III. 

Prior  to  the  10th  day  of  February,  1953,  defend- 
ant issued  in  the  State  of  Oregon  its  accident  insur- 
ance policy  No.  22148  in  the  principal  sum  of  $5000, 
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wherein  James  Alexander  Lyons  was  the  named  in- 
sured and  the  plaintiff  herein,  Jane  S.  Lyons,  was 
the  designated  beneficiary.  Said  policy  was  in  full 
force  and  effect  on  the  10th  day  of  February,  1953. 

IV. 

Under  and  by  virtue  of  the  terms  and  provisions 
of  said  policy,  the  principal  sum  thereunder  became 
payable  to  the  plaintiff  in  the  event  the  insured, 
James  Alexander  Lyons: 

(a)  Suffered  death  resulting  directly  and  inde- 
pendently of  all  other  causes  from  bodily  injury 
sustained  and  effected  solely  through  accidental 
means ;  and 

(b)  Provided  that  such  death  was  not  caused 
directly  or  indirectly,  wholly  or  partly  by  bodily  or 
mental  infirmity  or  by  disease. 

V. 

On  or  about  the  10th  day  of  February,  1953,  the 
said  James  Alexander  Lyons  died  from  bodily  in- 
juries which  resulted  directly  and  independently  of 
all  other  causes  and  which  were  effected  solely 
through  accidental  means;  namely,  the  accidental 
discharge  of  his  shotgun. 

VI. 

Said  James  Alexander  Lyons  was  a  vigorous, 
robust  man  of  normal  health  for  his  age,  and  was 
not  suffering  from  bodily  or  mental  infirmity  or 
from  disease;  and  his  said  death  was  not  caused 
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directly  or  indirectly  or  wholly  or  partly  by  bodily 
or  mental  infirmity  or  by  disease. 

VII. 

On  or  about  the  5th  day  of  Septem})er,  1953, 
plaintiff  submitted  due  proof  of  such  death  of  said 
Alexander  Lyons  to  defendant  and  more  than  six 
months  has  elapsed  since  said  submission  of  such 
proof  of  death  and  defendant  has  failed  and 
neglected  to  pay  said  principal  sum,  or  any  part 
thereof,  to  plaintiff. 

And,  based  upon  said  findings,  the  Court  does 
herelw  make  the  following: 

Conclusions  of  Law 

I. 

Plaintiff  is  entitled  to  recover  of  and  from  the 
defendant  the  sum  of  $5000,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Septem- 
ber 5,  1953,  until  paid. 

II. 

Under  Oregon  law  plaintiff  is  entitled  to  recover 
of  and  from  the  defendant  a  reasonable  attorney's 
fee  to  be  later  found  and  established  by  the  Court 
and  the  Court  does  hereby  reserve  jurisdiction  for 
the  purpose  of  finding,  fixing  and  awarding  such 
attorney's  fee. 

III. 

Plaintiff  is  entitled  to  recover  her  necessary  costs 
and  disbursements  herein  incurred. 
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Dated  this  9th  day  of  November,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  November  13,  1956. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7381 

SUPPLEMENTAL  FINDINGS  OF  FACT 

It  having  been  stipulated  by  the  parties  hereto 
that  the  issue  of  the  amount  to  be  allowed  to  plain- 
tiff on  account  of  a  reasonable  attorney's  fee  herein 
be  submitted  to  the  court  for  determination  upon 
the  record,  the  court  does  hereby  make  the  follow- 
ing 

Supplemental  Findings  of  Fact 

I. 

The  sum  of  $1000.00  is  a  reasonable  sum  to  be 
allowed  plaintiff  on  account  of  attorney's  fees 
herein. 

Dated  this  9th  day  of  November,  1956. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  November  13,  1956. 
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The  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7381 

JANE  S.  LYONS, 

Plaintiff, 

vs. 

GLENS  FALLS  INDEMNITY  CO.,  a  New  York 
Corporation, 

Defendant. 

JUDGMENT  ORDER 

The  a])ove-entitled  cause  came  on  regularly  for 
trial  without  a  jury  before  the  Honorable  Edward 
P.  Murphy,  Judge  of  the  above-entitled  Court, 
commencing  on  November  22,  1955,  and  concluding 
December  8,  1955.  Plaintiff  appeared  in  person  and 
by  Robert  F.  Maguire  and  Howard  K.  Beebe  of 
her  attorneys,  and  defendant  appeared  by  Ray  Mize 
and  R.  E.  Kriesien,  its  attorneys.  The  respective 
parties  introduced  evidence  upon  the  issues  raised 
by  the  Pretrial  Order  and  their  counsel  argued  the 
law  and  the  facts  by  briefs.  The  Court  having  con- 
sidered the  evidence,  arguments  and  briefs,  and 
having  made  its  Findings  of  Fact  and  Conclusions 
of  Law,  now,  therefore. 

It  Hereby  Is  Considered,  Ordered  and  Adjudged 
that  plaintiff  recover  of  and  from  the  defendant 
the  sum  of  $5000,  together  with  interest  thereon  at 
the  rate  of  6%  per  annum  from  the  5th  day  of  Sep- 
tember, 1953,  until  paid,  together  with  the  further 
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sum  of  $1000.00  as  and  for  a  reasonable  attorney's 
fee  herein,  and  her  costs  and  disbursements  herein 
incurred. 

Dated  this  9th  day  of  November,  1956. 

/s/  EDWAKD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  November  13,  1956. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  7381 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Glens  Falls  Indemnity 
Co.,  a  New  York  corporation,  defendant  above 
named,  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  entered  in  this  action  on  November  13, 
1956. 

Dated  this  10th  day  of  December,  1956. 

MEINDL,  MIZE  &  KRIESIEN; 

By  /s/  R.  E.  KRIESIEN, 

Of  Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  December  11,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  7381 

UNDERTAKING  FOR  COSTS  ON  APPEAL 
AND  SUPERSEDEAS  BOND 

Whereas,  Glens  Falls  Indemnity  Co.,  a  corpora- 
tion, defendant  in  the  above  cause,  has  appealed  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  judgment  made  and  en- 
tered in  favor  of  the  above  plaintiff  and  against 
said  defendant  in  the  above  court  on  or  about  the 
13th  day  of  November,  1956,  which  said  judgment 
was  and  is  for  the  sum  of  Five  Thousand  and 
no/100  Dollars  ($5,000.00),  together  with  interest 
thereon  at  the  rate  of  Six  per  cent  (6%)  per  annum 
from  the  5th  day  of  September,  1953,  until  paid, 
together  with  the  further  sum  of  One  Thousand 
and  no/100  Dollars  ($1,000.00)  as  and  for  a  reason- 
able attorney's  fee  herein,  and  her  costs  and  dis- 
bursements; 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  we,  Glens  Falls  Indemnity  Co., 
a  corporation,  as  Principal,  and  St.  Paul  Fire  and 
Marine  Insurance  Company,  a  Minnesota  corpora- 
tion, duly  authorized  to  engage  in  the  business  of 
a  surety  in  the  State  of  Oregon  and  the  State  of 
California,  do  hereby  jointly  and  severally  under- 
take and  promise  on  the  part  of  said  appellant- 
defendant  that  said  appellant-defendant  will  pay 
all  damages,  costs  and  disbursements  which  may 
be  awarded  against  it  on  said  appeal;  and 
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Whereas,  said  appellant-defendant  desires  that 
execution  on  said  judgment  be  stayed  pending  said 
appeal ; 

Now,  Therefore,  we  do  further  in  consideration 
thereof  jointly  and  severally  undertake  and  agree 
that  if  said  judgment  be  affirmed,  said  appellant- 
defendant  will  satisfy  it  insofar  as  it  may  be  af- 
firmed in  not  to  exceed  the  sum  of  Eight  Thousand 
and  no/100  Dollars  ($8,000.00). 

Dated  at  Portland,  Oregon,  this  28th  day  of  No- 
vember, 1956. 

[Seal]  GLENS  FALLS  INDEMNITY 

CO., 

By  /s/  [Indistinguishable], 
Secretary. 

[Seal]  ST.  PAUL  FIRE  AND  MARINE 

INSURANCE  COMPANY, 

By  /s/  WILLIAM  B.  JO  ANSON, 
Attorney-in-Fact. 
Countersigned : 

JEWETT,  BARTON,  LEAVY 
&KERN; 

By  /s/  JOHN  F.  DOLON, 

Oregon  Resident  Agent. 

Approved  this  17th  day  of  December,  1956. 

/s/  EDAYARD  P.  MURPHY, 

United  States  District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  December  19,  1956. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

The  points  upon  which  defendant-appellant  will 
rely  on  appeal  are: 

1.  The  court  erred  in  failing  to  enter  judgment 
for  defendant. 

2.  The  court  erred  in  finding  that  the  assured, 
James  Alexander  Lyons,  on  or  about  the  10th  day 
of  February,  1953,  died  from  bodily  injuries  which 
resulted  directly  and  independently  of  all  other 
causes  and  were  effected  solely  through  accidental 
means. 

3.  The  court  erred  in  finding  that  said  assured, 
James  Alexander  Lyons,  suffered  an  injury,  on  or 
about  February  10,  1953,  from  an  accidental  dis- 
charge of  a  shotgun  which  caused  the  assured 's, 
James  Alexander  Lyons',  death. 

4.  The  court  erred  in  finding  that  said  assured, 
James  Alexander  Lyons,  was  a  robust  man  for  his 
age,  was  not  suffering  from  bodily  infirmity  or  from 
disease,  and  that  his  death  was  not  caused  directly 
or  indirectly  or  wholly  or  partly  by  bodily  or  men- 
tal infirmity  or  by  disease. 

5.  The  coiirt  erred  in  considering  speculative, 
incompetent  and  inadmissible  evidence  in  finding 
for  plaintiff. 

6.  The  court  erred  in  entering  a  judgment  in 
favor  of  plaintiff,  Jane  S.  Lyons. 
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7.  The  court  erred  in  failing  to  find  that  the 
plaintiff  failed  to  sustain  her  burden  of  proof  by 
any  competent,  substantial  evidence  that  the  dis- 
charge of  the  shotgun  j^receded  the  onset  of  the 
fatal  heart  attack  which  caused  the  assured 's  James 
Alexander  Lyons,  death. 

8.  That  the  court  erred  in  failing  to  find  that 
the  plaintiff  failed  to  sustain  her  burden  of  proof 
by  any  competent,  substantial  evidence  that  any 
bodily  injury  which  may  have  been  sustained  by 
the  assured,  James  Alexander  Lyons,  directly  and 
independently  of  all  other  causes  resulted  in  the 
assured's,  James  Alexander  Lyons',  death. 

9.  That  the  court  eiTed  in  failing  to  find  that  the 
plaintiff  failed  to  sustain  her  burden  of  proof  by 
any  competent,  substantial  evidence  that  the  as- 
sured's, James  Alexander  Lyons',  death  was  not 
caused  or  contributed  to  by  a  pre-existing  heart 
disease. 

Dated  this  8th  day  of  January,  1957. 

/s/  R.   E.  KRIESIEN, 

Attorney    for   Defendant-Ap- 
pellant. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  January  8,  1957. 
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[Title  of  District  Court  and  Cause.] 

No.  7381 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Complaint;  Answer;  Order  of  consolidation;  Pre- 
trial order;  Proposed  findings  of  fact  and  con- 
clusions of  law;  Proposed  supplemental  findings  of 
fact;  Judgment  order;  Notice  of  appeal;  Under- 
taking for  costs  on  appeal  and  supersedeas  bond; 
Statement  of  points  on  appeal ;  Designation  of  con- 
tents of  record  on  appeal;  Order  to  transmit  ex- 
hibits to  Court  of  Appeals  and  Transcript  of  docket 
entries,  constitute  the  record  on  appeal  from  a  judg- 
ment of  said  court  in  a  cause  therein  numbered 
Civil  7381,  in  which  Glens  Falls  Indemnity  Co., 
a  New  York  Corporation  is  the  appellant  and  de- 
fendant and  Jane  S.  Lyons  is  the  appellee  and 
plaintiff;  that  the  said  record  has  been  prepared 
by  me  in  accordance  with  the  designation  of  con- 
tents of  record  on  appeal  filed  by  the  appellant,  and 
in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  exhibits  numbered  from  1 
to  44,  inclusive,  together  with  the  transcript  of 
testimony  in  this  cause  and  Civil  7256,  Jane  S. 
Lyons,  plaintiff  vs.  Underwriters  at  Lloyd's,  Lon- 
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don,  England,  defendant  have  been  forwarded  by 
Railway  Express  by  the  attorneys  for  the  appellant. 
The  deposition  of  Homer  P.  Rush,  M,  D.  is  being 
forwarded  with  the  transcript  on  appeal  in  Civil 
7256. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District  this  14th  day  of  January,  1957. 

[Seal]        R.  DeMOTT, 
Clerk; 

By  /s/  THORA  LUND, 
Deputy. 


[Endorsed] :  No.  15413.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Glens  Palls  In- 
demnity Co.,  a  Corporation,  Appellant,  vs.  Jane  S. 
Lyons,  Appellee.  Transcript  of  Record.  Appeal 
From  the  United  States  District  Court  for  the 
District  of  Oregon. 

Filed:     January  15,  1957. 

Docketed:     January  17,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15413 

GLENS  FALLS  INDEMNITY  CO.,  a  New  York 
Corporation, 

Appellant, 

vs. 

JANE  S.  LYONS, 

Appellee. 

MOTION  FOR  CONSOLIDATION 

Come  now  appellant  and  appellee  by  and  through 
their  respective  counsel  and  move  this  court  for  an 
order  consolidating-  the  within  case  with  that  of 
Jane  S.  Lyons  vs.  Underwriters  at  Lloyd's,  London, 
England,  Civil  No.  7256,  for  printing  and  oral 
argument  purposes. 

In  support  of  said  motion  attached  hereto  is 
affidavit  of  R.  E.  Kriesien,  of  counsel  for  appellant. 

Dated  this  8th  day  of  January,  1957. 

MAGUIRE,  SHIELDS,  MORRI- 
SON &  BAILEY, 

By  /s/  HOAVARD  K.  BEEBE, 

Of  Attorneys  for  Appellee. 
MEINDL,  MIZE  &  KRIESIEN, 

By  /s/  R.  E.  KRIESIEN, 

Of   Attorneys   for  Appellant. 
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So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge ; 

/s/  WALTER  L.  POPE, 

/s/  FREDERICK  G.  HAMLEY, 

United  States  Circuit  Judges. 

[Title  of  Court  of  Appeals  and  Cause.] 

AFFIDAVIT 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  R.  E.  Kriesien,  being  first  duly  sworn  accord- 
ing to  law,  do  depose  and  say: 

That  I  am  one  of  the  attorneys  for  appellant  in 
the  within  action  and  that  the  within  action  was 
consolidated  with  the  case  of  Jane  S.  Lyons  vs. 
Underwriters  at  Lloyd's,  London,  England,  Civil 
No.  7256,  for  trial  in  the  United  States  District 
Court  for  the  District  of  Oregon,  by  court  order; 
that  the  issues  of  fact  and  law  involved  in  the  ap- 
peal are  identical  in  each  case. 

Dated  this  7th  day  of  January,  1957. 

/s/  R.  E.  KRIESIEN. 

Subscribed  and  sAvorn  to  before  me  this  7th  day 
of  January,  1956. 

[Seal]        /s/  LEONA  F.  OSTROSKI, 

Notary  Public  for  Oregon. 
My  Commission  expires:  7/11/59. 

[Endorsed] :     Filed  January  18,  1957. 
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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7256 

JANE  S.  LYONS, 

Plaintiff, 
vs. 

UNDERWRITERS     AT     LLOYD'S     LONDON, 
ENGLAND, 

Defendant. 

Civil  No.  7381 

JANE  S.  LYONS, 

Plaintiff, 
vs. 

GLENS  FALLS  INDEMNITY  CO.,  a  New  York 
Corporation, 

Defendant. 

Before :  Honorable  Edward  P.  Murphy,  Judge. 

Appearances : 

For  Plaintiff : 
MR.  ROBERT  ^P.  MAGUIRE, 
MR.  HOWARD  K.  BEEBE. 

For  Defendant: 
MR.  RICHARD  E.  KRIESIEN, 
MR.  RAYMOND  MIZE. 
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Proceedings 

The  Court:  Jane  S.  Lyons  vs.  Underwriters  at 
Lloyd's  in  London  and  Glens  Falls  Indemnity  Co. 
Those  two  cases  have  been  consolidated.  I  am  ready 
to  proceed. 

Mr.  Beebe :     Plaintiffs  are  ready,  your  Honor. 

Mr.  Kriesien:  Defendants  are  ready,  your 
Honor. 

Mr.  Beebe:  May  the  Court  please,  this  is  an 
action  referring  to  the  case  of  Jane  S.  Lyons  vs. 
Underwriters  at  Lloyd's  London  upon  two  identical 
policies  of  accident  insurance.  One  in  the  sum  of 
$75,000.  The  other  in  the  sum  of  $25,000.  Con- 
solidated in  the  case  is  a  policy  of  straight  accident 
insurance  by  the  Glens  Falls  Indemnity  Company 
in  the  amount  of  $5,000.  The  j^olicies  issued  by 
Underwriters  at  Lloyd's  of  London  insured  against 
death  caused  by  bodily  injury  which  resulted  solely 
from  external  violent  accident  and  visible  means. 
The  policy  did  not — that  is  to  say,  there  was  an 
exclusionary  clause  which  excluded  the  indemnity 
if  the  death  resulted  or  was  caused  or  contributed 
to  by  disease  or  natural  causes.  The  wording  of 
the  Glens  Falls  policy  required  that  the  death  be 
caused  wholly  and  independently  of  all  other  causes 
by  external  violence  and  accident,  and  there  was 
an  exclusionary  provision  which  excluded  death 
which  was  caused  or  contributed  to  by  bodily  in- 
fiiTQity  or  disease. 

The  insured  under  the  policy  was  Mr.  James 
Lyons,  who  was  in  the  lumber  business  in  Oregon 
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in  Coos  Bay,  and  he  was  a  very  successful  man,  a 
very  active,  dynamic  and  busy  man,  forty-nine 
years  of  age.  He  had  just  immediately  prior  to  his 
death  been  on  a  very  extensive  business  trip  where 
he  had  a  great  deal  [2*]  of  business  responsibility, 
which  had  involved  a  considerable  amount  of  travel- 
ing. When  he  returned  from  that  trip  to  Palm 
Springs,  where  he  maintained  a  home,  as  the  evi- 
dence I  hope  will  show,  I  believe  that  one  of  his 
children  suffered  from  an  allergic  asthma  and  was 
required  to  live  in  a  desert  climate  most  of  the  time 
in  the  wintertime,  and  that  he  maintained  a  home 
in  Palm  Springs  for  his  family.  And  that  his  doctor 
in  Palm  Springs,  the  family  doctor,  was  Dr.  Wil- 
liam McBride,  who  was  and  is  a  specialist  in  in- 
ternal medicine  and  who  had  treated  Mr.  Lyons,  I 
again  believe  the  evidence  will  show,  and  had  given 
him  repeated  physical  examinations  once  a  year 
after  1950,  and  he  went  to  Dr.  McBride  where  he 
complained  of  pain  in  his  chest,  and  I  believe  in  the 
arm.  Dr.  McBride  conducted  a  thorough  cardiac 
examination  including  exercise  tolerance  tests  and 
electrocardiograms,  which  proved  to  be  within  nor- 
mal limits  and  he  did  blood  tests  on  him  and  con- 
cluded that  all  the  examination  revealed  no  ob- 
jective symptoms  or  signs  of  heart  disease.  The 
insured  was  -contemplating  a  fishing  trip  with  his 
partner,  Mr.  Howard  Irwin  and  with  Dr.  Francis 
Chamberlain,  a  heart  specialist  of  San  Francisco. 
Let  me  say,  Mr.  Irwin  was  a  friend  of  the  doctor, 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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and  Dr.  Homer  Rush,  a  heart  specialist  of  Port- 
land. 

He  asked  Dr.  McBride  whether  he  should  go  on 
this  trip  and  Dr.  McBride  assured  him  that  all  his 
tests  were  perfectly  normal  and  in  his  opinion,  he 
was  suffering  from  cardiac  fatigue  mainly,  and 
emotional   stress  and   fatigue   from  his  work.   [3] 

Now,  the  evidence  will  show  that  the  cardiac 
fatigue  idea  has  been  carried  forward  and  is  used 
generally  to  describe  a  pain  in  the  chest  and  is 
based  on  exhaustion  and  nervous  stress  and  does 
not  necessarily  involve  the  heart  itself. 

The  party  proceeded  to  the  lower  portion  of 
Lower  California  peninsula  in  Mexico  and  there 
Mr.  Lyons  was  observed  by  Dr.  Chamberlain  and 
Dr.  Rush  for  a  period  of  some  three  or  four  days  I 
believe,  and  during  that  time  he  was  subject  to 
considerable  physical  exertion  upon  occasions  as 
well  as  the  ordinary  things  of  life,  eating,  sleeping, 
resting  and  so  forth.  Indeed,  upon  one  occasion,  the 
day  before  his  death,  they  were  doing  some  deep- 
sea  fishing  and  Mr.  Lyons  hooked  a  large  marlin, 
and  fortunately,  we  have  for  offer  in  evidence,  mo- 
tion pictures  taken  of  this  large  marlin  which  he 
hooked  and  while  it  was  leaping  high  out  of  the 
water,  and  the  evidence  will  be  that  during  that 
time  he  underwent  a  period  of  sustained  exertion 
for  a  period  of  some  twenty  or  thirty  minutes  with- 
out any  evidence  of  shortness  of  breath  or  of  other 
cardiac  or  heart  symptons.  That  following  morning, 
together  with  a  party  of  Mexicans,  a  Senor  Ruiz, 
w^ho   was   the    port   captain   and   had   become    ac- 
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quainted  with  the  party,  suggested  they  go  shooting 
doves  and  on  that  morning,  Mr.  Lyons  appeared  to 
be  in  very  good  health.  In  fact,  he  commented  upon 
how  good  he  felt  and  how  good  it  was  to  be  alive 
on  a  morning  like  that,  and  they  took  an  automobile 
and  went  up  the  shore  to  a  point  where  Senor  Ruiz 
had  told  them  that  the  [4]  doves  flew  over  in  great 
quantities.  They  had  obtained  some  weapons.  Mr. 
Lyons  had  a  twelve-gauge  magnum  shotgun  from 
the  ship  and  Dr.  Rush  had  a  .22  rifle,  and  during 
some  hour  or  so  at  least  before  the  fatal  occurrence. 
Dr.  Rush  and  Mr.  Lyons  walked  briskly  up  a  hill 
and  Dr.  Rush  specifically  noted  at  the  time  that  he 
himself  was  out  of  breath  but  that  Mr.  Lyons  was 
displaying  no  symptoms  of  shortness  of  breath  or 
any  pain  in  the  chest  or  anything  of  that  nature. 

They  went  on  down  to  the  place  where  they  were 
to  hunt  doves.  Dr.  Chamberlain  had  a  motion  pic- 
ture camera  and  he  didn't  have  a  gun,  so  when  these 
promised  doves  didn't  come,  he  went  back  down  to 
the  village. 

Mr.  Lyons  was  stationed  at  one  spot  where  the 
doves  flew  over  and  in  the  terrain  it  was  sandy  and 
there  were  small  desertlike  bushes,  mesquite  bushes 
and  Dr.  Rush,  a  distance  away  where  he  could  not 
see  Mr.  Lyons,  but  approximately  sixty  to  a  hun- 
dred yards,  something  of  that  nature.  Soon  after 
the  doves  did  start  to  come  over  and  Dr.  Rush 
heard  a  shotgun  explode  several  times  and  saw 
several  doves  fall  to  the  ground  and  then  he  heard 
one  shot  and  saw  a  dove  fall.  Shortly  after  that, 
just  a  few  seconds,  heard  another  blast  of  the  shot- 
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gun.  He  was  there  with  his  own  .22  rifle  and  had 
had  no  shots.  He  mentally  thought,  "Why  is  Jimmy 
killing-  all  those  doves'?  Why  doesn't  he  let  a  few 
others  come  over  so  I  can  get  a  shot."  So,  some 
fifteen  or  twenty  seconds  went  by  and  Dr.  Rush 
heard  a  wheezing  sound,  which  [5]  he  described  as 
being  like  the  snorting  or  breathing  that  would  be 
made  by  an  enraged  animal,  a  very  loud  type  of 
thing.  They  went  to  investigate,  to  find  what  it 
was  and  he  found  Mr.  Lyons  lying  face  downward 
with  the  extreme  end  of  the  barrel  protruding  from 
under  his  left  shoulder  and  diagonally  across.  There 
was  blood  and  powder  burns  on  his  face  and  he  was, 
as  I  say,  going  through  this  stertorious  breathing, 
this  heavy  breathing.  Dr.  Rush  had,  of  course,  no 
medical  equipment  there,  so  the  first  thought  he 
had  was  to  give  artificial  respiration,  which  he  did. 
He  felt  the  heart.  He  listened,  of  course,  but  he 
felt  the  heart  and  he  felt  not  a  beat,  but  a  jjur- 
ring.  He  described  it  as  though  if  a  person  had 
put  his  hand  upon  a  cat  that  was  sleeping,  a  purring 
sensation,  and  the  insured  was  pulseless  and 
cyanotic  and  died  some  five  minutes  or  so  after- 
ward. That  is  to  say,  the  breathing  stopped.  There 
was  a  frothy  edema  or  liquid  coming  from  his 
mouth.  Dr.  Chamberlain  returned  and  took  some 
pictures  of  the  surrounding  territory.  However,  at 
that  time,  Dr.  Rush  had  turned  the  insured  over 
and  he  was  not  in  the  same  position,  and  Dr.  Cham- 
berlain took  some  pictures  of  the  body  and  of  the 
surrounding  teiTain   showing  the  mesquite  brush. 
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which  we  will  offer  in  evidence  later  on.  There- 
after, the  Mexican  officials  took  over.  The  party 
was  advised  under  Mexican  law  the  body  has  to 
stay  right  there,  and  they  tried  to  protect  it  from 
the  elements  of  the  snn  and  insects  and  so  forth, 
and  put  a  tarp  over  it,  and  the  legal  machinery  in 
Mexico  went  into  operation.  [6]  Finally  late  in  the 
evening,  some  time  afterwards,  an  autopsy  was 
performed  by  two  Mexican  doctors.  In  that  con- 
nection, we  have  been  attempting  to  and  we  have 
had  some  difficulty  in  getting  a  precise  translation 
of  the  autoj)sy  report,  because  of  the  available  in- 
terpreters and  the  translators  here  did  not  seem  to 
be  able  to  cope  with  the  exact  meaning  of  the  words 
in  Mexican  medicine  and  it  was  only  last  night  that 
we  were  finally  able  to  contact  a  Mexican  who  is  a 
resident,  who  gave  the  best  translation  of  the 
autopsy,  so  far  as  the  significant  meanings  of  the 
autopsy.  The  evidence  will  show  your  Honor  that 
there  was  found  upon  dissection  of  the  coronary 
arteries,  atheromatous  deposits,  and  I  might  say, 
that  that  is  a  form  of  arteriosclerosis. 

Mr.  Kriesien  of  counsel  for  the  defendant  went 
to  Mexico  and  interrogated  Dr.  Serrano,  one  of 
the  Mexican  doctors  who  performed  the  autopsy. 
We  were  not  present,  but  he  did  interrogate  him, 
and  he  prepared  the  page  and  the  translation  which 
will  be  offered,  and  those  are  all  the  facts  which 
both  parties  have  been  able  to  develop  on  this 
matter. 

But,  to  return  to  the  autopsy  findings,  there  w^ere 
these  atheromatous  dej)osits  which  diminished  the 
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coronary  arteries  in  calibc^r.  When  Mr.  Kriesien 
went  to  Mexico,  the  doctor  testified  that  it  was  im- 
possible to  say  the  extent  to  which  they  were  dim- 
inished. 

He  also  found  some  thickening  and  some  athero- 
matous plaques  on  the  aortic  semilunar  valve.  He 
found  a  slight  dilatation  in  the  auricular  ventricu- 
lar ring,  the  mitral  valve,  which  I  understand  is 
utterly  insignificant  in  this  matter.  The  conclusion 
as  to  the  cause  of  death  reached  by  the  Mexican 
doctors  that  it  was  due  to  aortic  insufficiency.  That 
is  to  say  an  insufficiency  of  the  aortic  semilunar 
valve,  which  resulted  in  a  sudden  acute  heart 
failure. 

One  translation  by  a  translator  said  that  the 
aortic  insufficiency  brought  about  a  sudden  heart 
fatigue.  But  the  Mexican  doctor  says  that  means  an 
acute  heart  failure. 

The  evidence  concerning  the  autopsy  by  Dr.  Leh- 
man, a  pathologist  of  Portland,  Oregon,  who  ex- 
amined the  remains  after  it  was  returned  from 
Mexico,  and  incidentally,  he  didn't  find  much,  be- 
cause it  had  been  completely  cleaned,  no  viscera, 
including  even  the  brain  had  been  left  in  the  body. 
He  did  find  the  lacerations  and  the  powder  burns, 
but  his  testimony  will  be  that  the  facts  stated  in 
autopsy  do  not  support  the  conclusion  of  the 
Mexican  doctors,  that  there  was  an  aortic  in- 
sufficiency. 

His  testimony  will  be,  and  that  of  Dr.  Rush  and 
Dr.  Chamberlain,  that  in  any  man  over  forty  years, 
all    males    over    forty    will     develop    atheromatic 
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plaques  on  the  coronary  artery  and  on  the  semilunar 
valves.  It's  a  very  common  thing  to  find  that  in 
men  over  forty.  It  is  rare,  it  is  the  exception  to  the 
rule  that  they  do  not  have  it.  But  it  is  believed,  and 
the  medical  testimony  will  be  for  the  plaintiff  by 
Dr.  Rush  and  Dr.  Chamberlain,  that  what  occurred 
here  was  that  this  man  here  had  [8]  this  shotgun 
go  off  close  to  his  face,  inflicting  burns  and  pain 
upon  him,  and  shock,  and  that  that  created  a  situa- 
tion which  I  would  rather  have  him  explain,  your 
Honor,  but  it  is  the  effect  that  the  heart  muscle  was 
put  under  a  load  which  required  it  to  have  a  greater 
amount  of  blood  for  its  own  operation  and  the 
shock  not  only  produced  that,  but  produced  a  situa- 
tion where  the  heart  could  not  get  enough  blood  for 
its  own  operation.  And  the  heart  therefore  went 
in  an  arithmia  or  lack  of  proper  beat,  and  went  into 
a  ventricular  fibrillation,  which  is  a  fluttering  heart 
movement  and  irregular  beat,  and  he  expired.  The 
medical  reasons  for  that  are  definite,  and  I  couldn't 
possibly  state  them  to  you,  but  generally,  those 
are  the  facts  for  the  purpose  of  a  brief  opening 
statement.  It  is  the  theory  of  the  plaintiff,  if  the 
Court  please,  first,  that  it  is  the  law  that  the  word 
''disease"  as  used  in  an  accident  policy  of  this 
kind  has  a  special  meaning  in  the  law.  The  word 
''disease"  is-  actually  rather  ambiguous  in  one 
scientific  meaning.  In  the  scientific  sense  of  the 
term,  it  means  that  any  departure  whatsoever  from 
a  perfect  state  of  health  is  characterized  as  a 
disease.  The  testimony  will  be  that  there  is  almost 
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nobody  in  tlic  world  that  is  free  under  that  defini- 
tion, and  it  is  the  plaintiff's  theory  and  we  contend 
that  under  the  laws  the  courts  have  held  that  a 
contract  which  would  apply  that  type  of  meaning  to 
the  word  "disease"  is  an  absurdity  and  absolutely 
headed  for  futility,  and  for  the  purpose  of  an  in- 
surance contract  of  this  kind,  the  [9]  word  "dis- 
ease" means  a  morbid  or  serious  condition,  sufficient 
so  that  it  interferes  with  the  vital  functions  that 
would  be  considered  by  a  layman,  a  dey)arture,  a 
significant  departure  from  what  we  might  call  a 
normal  state  of  health,  and  our  evidence  will  be 
that  that  was  the  case  here.  This  man  did  not 
have  anything  significantly  wrong  with  him.  He 
simply  had  the  thing  that  almost  all  men  of  his 
age  had,  and  the  evidence  will  be  that  he  was  able 
to  do  all  the  ordinary  things  and  do  them  with 
vigor,  that  he  was  able  to  undergo  strenuous  exer- 
cise so  that  his  heart  was  good  enough  to  stand 
all  those.  But  the  only  thing  that  caused  it  was 
the  sudden  shocking  traumatic  injury  of  this  na- 
ture that  brought  about  his  death. 

The  theory  is  based  upon  other  authority  that 
under  such  circumstances,  even  if  there  were  some 
disease  within  the  meaning  of  the  policy,  it  was 
not  a  contributing  cause,  but  merely  a  condition 
which  was  acted  upon  by  the  accident  to  result  in  the 
death. 

In  that  connection,  the  policy  language  causes — 
it  uses  the  words  ''cause  and  contributed,"  and  it 
must  contemplate  the  rules  of  law  relating  to  causa- 
tion, so  that  we  contend  that  this  is  a  case  under 
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the  fundamental  rule,  that  here  was  simply  a  man 
with  possibly  a  chest  condition  at  the  very  most, 
which  was  operated  upon  and  was  simply  unable 
to  resist  the  effects.  It  was  not  a  case  of  a  deceased 
part  being  aggravated  to  produce  the  injury.  But 
simply  a  weakened  condition  in  the  sense  that 
the  arterial  channel  was  narrowed,  which  was  un- 
able to  handle  the  [10]  traumatic  shock.  And  that, 
if  your  Honor  please,  is  the  plaintiff's  opening 
statement. 

The  Court :  Just  a  moment.  Are  we  in  a  position 
to  take  up  the  other  matter,  Mr.  Clerk? 

The  Clerk:     No,  sir. 

Mr.  Kriesien:  If  the  Court  please,  in  addition 
to  the  facts  as  outlined  by  the  plaintiff,  we  wish  to 
state  that  we  believe  the  evidence  will  show  that 
in  May  of  1950  the  insured,  when  he  was  walking 
across  a  lumber  dock  was  stricken  with  a  con- 
stricting pain  in  the  chest  and  arm  to  the  extent 
that  he  could  not  hold  a  telephone. 

In  February  of  1953,  the  evidence  will  show 
that  on  the  3rd  day  of  February,  he  was  stricken 
with  constricting  chest  and  radiating  arm  pains, 
that  he  sought  medical  advice  from  a  Dr.  McBride 
and  that  pain  persisted  for  three  days,  February 
3rd,  February  4th,  and  February  5th.  That  Dr. 
McBride  prescribed  nitroglycerin  to  relieve  the 
pain  condition;  that  Mr.  Lyons  inquired  about  go- 
ing on  this  fishing  trip  and  that  Dr.  McBride  ad- 
vised him  that  he  could  do  so  providing  that  he 
refrained  from  doing  any  extensive  work,  such  as 
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heav}^  lifting-  or  tramping-  through  the  fields,  and  he 
thereupon  departed  upon  this  trip. 

I  think  the  facts  are  substantially  as  outlined  by 
Mr.  Beebe  concerning  what  transpired  at  La  Paz, 
Lower  California.  The  primary  cause  of  death  in 
the  Mexican  autopsy  was  aortic  insufficiency  and 
the  secondary  cause  of  death  given  was  coronary 
insufficiency.  [11]  They  gave  as  an  independent  cause 
of  death,  superficial  scratches  on  the  face;  gun- 
powder marks  or  burns  and  gallstones.  It  is,  as  we 
believe,  pertinent  that  the  man  had  two  gallstones 
and  there  was  a  gallbladder  condition  that  may  have 
been  the  precipitating  cause  of  an  onset  of  a  coro- 
nary insufficiency.  Based  upon  the  autopsy,  the 
death  certificate  was  issued  which  gave  as  the  direct 
cause  of  death  an  aortic  insufficiency.  It  is  the  de- 
fendant's position  in  this  case  that  the  plaintiff 
failed  to  file  a  proof  of  death  which  showed  a  loss 
within  the  insurance  coverages,  but  to  the  contrary, 
affirmatively  established  that  the  accidental  injury 
suffered  by  the  insured  did  not  wholly  and  inde- 
pendently of  all  other  causes  result  in  his  death, 
and  that  the  diseased  condition  of  the  heart,  either 
caused  or  was  the  contributing  factor  in  the  heart 
death,  and  the  evidence  will  show  by  Dr.  Rush,  that 
this  man  did  suffer  a  heart  death. 

Now,  in  Oregon,  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  that  the  accidental  injuries 
solely  and  independently  of  all  other  causes  resulted 
in  the  death.  That  a  diseased  condition  did  not  con- 
tribute to  or  cause  the  infirmity,  or  death,  I  should 
say. 
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Now,  it  is  our  position  in  this  case  that  there  is 
no  competent  satisfactory  evidence  that  the  shotgini 
was  accidentally  discharged  prior  to  the  assured 
sustaining  a  fatal  heart  attack,  and  it  is  our  further 
position  that  there  are  two  basic  issues  for  deter- 
mination by  this  Court.  [12] 

Number  one  is  whether  the  plaintiff  can  overcome 
the  prima  facie  evidence  of  the  cause  of  death  as 
established  by  the  death  certificate  and  establish  by 
competent  satisfactory  evidence  that  this  shotgun 
w^as  discharged  prior  to  the  assured  suffering  the 
fatal  heart  attack.  If  the  plaintiff  sustains  that 
burden  of  proof,  then  a  second  issue  will  arise  and 
that  is  whether  the  diseased  condition  of  the  as- 
sured's  heart  caused  or  contributed  to  his  death,  and 
we  believe  the  factual  issues  are  quite  simple  and 
involve  those  two  factors.  As  I  say,  the  second  one 
will  not  arise  until  after  the  first  one,  in  connection 
with  the  question  of  whether  the  diseased  heart  con- 
dition contributed  to  the  death.  I  believe  the  testi- 
mony of  Dr.  Rush  himself  will  be,  and  was,  upon 
the  taking  of  his  deposition,  that  a  discharge  of  a 
shotgun  and  the  emotional  upset  or  reaction  or 
reflex  from  the  fear  and  the  infliction  of  the  super- 
ficial injuries,  could  not  have  resulted  in  death,  if 
it  had  not  been  for  the  aortic  insufficiency  and  the 
coronary  insufficiency  and  under  those  sets  of  cir- 
cumstances, it  is  the  position  that  the  plaintiff  will 
be  unable  to  prevail  in  this  case. 

Mr.  Beebe :     We  will  call  Mr.  Robert  F.  Maguire. 

Mr.   Maguire:     I  may   say,   your  Honor,   I  am 
one  of  the  counsel  in  this  case,  and  inasmuch  as  the 
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Court,  of  course,  understands  the  ethics  and  the 
rules  of  the  Court,  here,  I  am  not  permitted  to  ar- 
gue the  facts  in  the  case.  I  don't  know  whether 
your  Honor  has  a  definite  rule  with  regard  to  an 
attorney  testifying  and  [13]  participating  in  the 
examination  of  the  witnesses,  but  merely  not  to  ar- 
gue the  facts.  Of  course,  I  am  quite  anxious  to  fol- 
low your  Honor's  ruling  on  that,  if  I  can  be  ad- 
vised. 

The  Court:  I  have  no  particular  ruling  on  that, 
I  usually  leave  that  up  to  counsel  if  they  have  no 
objection,  why,  it's  all  right  with  me. 

Mr.  Kriesien:    I  have  no  objection.  [14] 

ROBERT  F.  MAGUIRE 

was  thereupon  produced  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Beebe: 

Q.  Your  name  is  Robert  F.  Maguire? 

A.  It  is. 

Q.  What  is  your  age,  Mr.  Maguire? 

A.  Just  reached  sixty-nine. 

Q.  What  is  your  occupation,  sir? 

A.  Attorney  at  law. 

Q.  And  you  are  an  officer  of  this  court? 

A.  I  am. 

Q.  Are  you  a  special  officer  of  this  court? 

A.  Yes,  I  have  been  standing  master  in  chancery 

since  1917,  until  under  the  new  statute,  I  became 
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master  of  the  court  and  I  have  held  that  position 

ever  since. 

Q.  Were  you  the  attorney  for  Mr.  James  A. 
Lyons  during  his  lifetime? 

A.  I  was  attorney  for  Mr.  Lyons ;  I  was  attorney 
for  the  booming  company  they  had,  Irwin-Lyons 
Lumber  Company,  and  for  Rolando  Lumber  Com- 
pany, which  was  a  California — you  might  say  a 
subsidiary — as  well  as  his  personal  attorney. 

Q.  Are  you  generally  familiar  with  Mr.  Lyons' 
financial  condition?  [15]  A.     Yes,  I  was. 

Q.    Generally,  what  was  it? 

A.  Oh,  he  and  his  wife,  and  they  were  partners 
in  the  Irwin-Lyons  Lumber  Company,  probably  net 
worth  was  considerably  in  excess  of  $1,500,000,  and 
I  think  the  state  appraised  it. 

Q.  Were  you  the  attorney  or  executor  of  the 
Estate  of  James  A.  Lyons? 

A.  The  firm  was,  and  I  and  Mr.  Smith  of  our  firm 
have  been  handling  it  since  before  the  probate. 

Q.  How  long,  Mr.  Maguire,  had  you  known  Mr. 
James  A.  Lyons  during  his  lifetime? 

A.  I  think  we  first  became  acquainted,  and  we 
became  acquainted  when  I  became  attorney  for  the 
Irwin-Lyons  interests,  about  1936.  It  may  have  been 
'37,  but  I  think  it  was  about  '36. 

Q.  During  that  period  of  time,  had  you  been 
personally  in  contact  with  Mr.  Lyons  frequently  or 
on  many  occasions? 

A.     Quite  frequently.  While  this  would  not  prob- 
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ably  apply  to  every  month,  I  would  say  that  as  a 
rule  I  was  down  at  the  mill,  which  is  at  Coos  Bay, 
which  is  some  two  hundred  odd  miles  down  the 
coast,  at  least  once  a  month  and  would  be  there  on 
those  trips  for  from  two  days  to  maybe  a  week  or 
ten  days,  and  of  course,  I  had  to  do  his  wills,  I 
had  a  bunch  of  his  personal  business  during  this 
entire  period,  and  on  occasion  he  would  come  to 
Portland,  and  he  had  occasion  to  go  back  East,  to 
Chicago  and  St.  Paul  on  business  trips,  which  the 
latter  largely  had  to  do  [16]  with  the  acquisition 
of  timber  holdings  which  would  be  contributory  in 
which  the  logs  would  be  brought  to  the  mill.  We 
became,  in  the  course  of  the  years  very  close  friends 
and  our  families  were  very  close  friends. 

Q.  From  your  knowledge  of  the  business  and 
his  part  in  it,  are  you  familiar  with  the  amount  and 
type  of  work  that  he  did;  the  amount  and  type  of 
work  that  he  did? 

A.  Yes.  He  had  gone  to  sea;  he  had  worked  in 
the  woods  as  a  faller  and  bucker;  he  had  worked  in 
the  sawmills;  he  was  an  exceedingly  active  man. 
While  not  a  tall  man  and  not  a  heavy  man,  he  was 
well-muscled  and  I  have  been  out  in  the  woods 
with  him  and  all  over  the  south  fork  of  the  Coos 
River  and  their  timber  holdings  based  in  the  south 
fork — and  many  occasions  I  have  been  up  there 
when  we  had  litigation  for  the  rights  of  way  and 
over  franchises,  and  we  tramped,  at  times,  up  and 
down  the  canyon  trails.  I  have  been  out  with  him 
to  look  at  timber,  and  the  incidents  of  the  rights  of 
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way  getting  into  the  timber  on — oh,  I  'd  say  at  least 
conservatively  on  six  or  seven  occasions,  but  I  think 
it  was  probably  more. 

He  was  a  man  of  terrific  drive,  both  physically 
and  mentally.  He  knew  every  branch  of  the  lumber 
business,  even  to  the  machinery.  Many  of  their — one 
of  the  things  they  devised  there  during  the  time — 
before  the  logging  and  trucking  industry — log  truck 
industry  were  using  diesel,  he  devised  a  means  of 
using  in  their  motors  butane  and  he  designed  the 
method.  [17] 

Mr.  Kriesien:  If  the  Court  please,  I'd  like  to 
interpose  an  objection.  This  is  very  interesting,  but 
I  don't  think  it  has  any  relevancy  to  this  case. 

The  Court:  It  may  be,  but  the  background  of 
the  decedent  is  always  of  some  help  to  the  Court. 
I  will  overrule  the  objection. 

The  Witness:  In  addition  to  that,  I  won't  say 
on  every  occasion,  but  most  occasions,  when  I  was 
down  at  Coos  Bay  from  '43  or  '44  on,  he  was  de- 
veloping a  large  ranch  which  was  some  five  or  six 
miles  south  of  Coos  Bay  and  he  would  be  out 
driving  tractors,  the  bulldozers,  and  he  was  a  chap 
who  was  on  the  go  all  the  time.  They,  in  addition  to 
their  logging  and  lumber  industries,  they  also  had 
at  one  time  three  or  four  steamships  which  were 
engaged  almost  entirely  in  transporting  the  cut 
lumber  from  their  mills,  what  we  call  rough  lumbei- 
that  the  smaller  mills  would  get,  carrying  it  down 
to  the  California  market.  They  had  an  office,  a 
branch  in  Los  Angeles  and  Rolando  Lumber  Com- 
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pany,  as  I  say,  in  San  Francisco  and  then  these 
various  activities  around  the  Bay.  Mr.  Lyons  de- 
vised a  new  method  of  handling  himber  in  pack- 
aging it  and  loading  and  unloading  lumber  which 
has  been  a  definite  help  to  lumber  shipping  trade. 
He  was  a  developer  of  many  things.  He  was  not 
only  a  Jack-of-all-trades,  but  he  was  a  master  of 
a  good  many  of  them.  He  was  exceedingly  alert, 
nervous  energy  as  well  as  physical  energy.  In  fact, 
he  run  me  ragged  in  the  years  when  I  was  a  lot 
younger  than  I  am.  [18]  He  was  considerably 
physically  vigorous. 

Q.  (By  Mr.  Beebe) :  What  was  Mr.  Lyons'  at- 
titude and  his  approach  toward  his  work ;  was  it  an 
easy  approach  or  did  he  give  a  lot  of  himself? 

A.  He  went  into  it,  you  might  say,  whole  hog. 
It  was  his  life  and  his  great  interest  outside  of  his 
family  interest. 

Q.  Mr.  Maguire,  did  you  have  any  knowledge 
of  the  transaction  that  Mr.  Lyons  was  engaged  in, 
concerning  the  purchase  of  the  boat  which  he  had 
made  those  trips  on  to  New  York  just  prior  to  his 
death? 

A.  I  was  familiar  v/ith  the  details.  I  was  familiar 
with  the  reasons  why  he  went.  The  matter  of  the 
drafting  of  the  contracts.  I  spent  several  days  down 
in  Coos  Bay.  The  difficulty  arose  when  the  fellows 
were  inclined  to  back  out  of  it.  I  know  all  of  those 
details  of  it,  of  my  own  personal  knowledge. 

Q.     Was  that  an  important  matter  to  the  Lyons' 
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interest?  A.     Oh,  yes.  He  was  a  large  shipper. 

Q.  Are  you  familiar  with — were  you  going  to 
say 

A.  It  was  considerably  larger  than  the  other 
ships  they  had.  Very  considerably  larger  or  whether 
it  was  a  Victory  ship.  I  can't  remember  now  whether 
it  was  a  Liberty  ship.  It  was  a  very  large  ship. 

Q.     But  they  wanted  badly  to  acquire  it? 

A.  Yes;  because  Mr.  Lyons,  at  that  time,  was 
proposing  to  get  a  ship  and  engage  in  the  inter- 
coastal  trade  in  lumber.  The  ships  [19]  they  had  were 
operated  Pacific  Coastwise  and  this  would  be  able 
to  go  to  the  Eastern  Coast,  and  instead  of  shipping 
by  rail — and  I  don't  want  to  give  the  impression 
that  all  of  their  shipments  prior  to  this  time  were 
in  their  own  ships  or  offshore  ships,  of  course  they 
sold  lumber  abroad  which  went  on  other  ships.  They 
weren't  interested  in  that,  but  this  was  a  new  ven- 
ture, and  they  were  exceedingly  interested.  It  was 
because  of  the  difficulty  in  New  York,  and  the 
sellers  had  their  office  in  New  York — I  am  trying 
to  be  as  accurate  as  I  can — I  think  it  was  about  two 
weeks  or  two  weeks  and  a  half  before  the  occur- 
rence in  California,  he  was  back  there  for  several 
days  and  we  were  negotiating,  attempting  to  ne- 
gotiate with  the  Wenasha  Woodware  Company, 
which  had  timber  holdings  up  in  the  basin,  the 
south  fork  where  the  Irwin-Lyons  interests  were, 
they  had  their  road  system  which,  at  that  time,  I 
imagine    would    be — oh — twenty-five    to    thirty-five 
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miles  in  length,  main  traveled  road.  Of  course,  we 
had  had  a  number  of  conferences,  that  was  down 
in  Coos  Bay,  and  the  Wanasha  people  desired  to 
have  local  counsel  here  go  over  the  matter,  and 
an  appointment  had  been  made  for  the  manager 
of  Wanasha  Woodware  Company  and  their  tw^o 
men  in  charge  of  their  logging  to  come  to  Portland 
and  Mr.  Lyons  and  I  to  meet  with  them  in  my  office. 
The  date  had  been  fixed  and  Mr.  Lyons  took  the 
night  plane,  and  to  go  across  the  country,  he  was 
up  all  night.  We  met  as  soon  as  he  could  get  to  the 
room,  change  his  clothes  and  get  a  bath  and  shave 
and  come  to  my  office.  [20]  We  had  rather  spirited 
discussions,  because  Wanasha  Woodware  Com- 
pany knew  particularly  what  their  interests  were 
and  Irwin-Lyons  knew,  Mr.  Lyons  knew  what 
Irwin-Lyons  interests  were.  It  was  very  spirited 
and  it  went  on  for  hours.  I  tried  to  see  whether  I 
had  any  memorandum  as  to  the  number  of  days 
he  was  in  Portland.  It  was  more  than  one  day.  It 
might  have  gone  as  long  as  three,  but  it  certainly 
got  into  the  second  day,  and  after  that,  he  left  to  go 
down,  first  to  the  mill,  and  whether  he  was  going 
to  San  Francisco  on  his  way  down  to  Palm  Springs, 
I  don't  know,  but  I  know  he  was  going  to  Coos 
Bay,  and  well — that  brings  that  to  the  end.  The 
hoTirs  were  long.  He  did  not  seem  exhausted,  ex- 
cept— or  tired,  except  in  the  morning  or,  say,  im- 
mediately after  he  had  been  up  all  night,  but  his 
mind  was  clear.  He  was  vigorous  and  we  arranged 
to  have  lunch  together.    I  think  one  night  we  had 
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dinner  together  and  we  walked  from  our  office  up 
to  the  cJub,  wliieh  was  something  like  six  blocks 
and  he  was  stepping — while  I  have  got  a  good 
long  stride,  I  was  having  to  extend  myself  to 
keep  up  with  him. 

Now,  at  that  time,  there  was  the  question  of  re- 
writing his  and  Mrs.  Lyons'  wills.  I  may  say  that  I 
had  drawn  the  first  wills  sometime,  I  think  early  in 
the  '40 's,  along  in — I  have  forgotten  the  date  that 
Congress  had  posted  the  Marital  Reduction  Act,  and 
it  was  necessar}^  for  tax  purposes  to  avail  them- 
selves of  that.  I  tried  for  a  number  of  months  to 
get  Jim,  and  I  had  been  down  to  the  mill  or  talking 
on  the  phone  that  we  [21]  get  together  and  get 
your  will  drawn  up  and  straightened  out.  He 
laughed  and  would  say,  "All  right."  Finally — I  was 
concerned  about  it  because  they  had  a  company 
j^lane,  they  had  a  good  commercial  plane.  It  was  a 
twin-engine  Beachcraft.  There  have  been — once  or 
twice  particularly  in  the  wintertime  when  they  were 
flying  from  Coos  Bay  to  somewhere,  they  had  run 
into  icy  conditions  and  on  one  occasion  had  a  good 
deal  of  difficulty  in  making  a  landing.  I  kept  tell- 
ing him,  "You're  riding  in  that  plane;  Irwin  is 
riding  in  that  plane  and  your  wives  sometimes  ride 
in  the  plane,  and  if  that  thing  don't  stay  up  there 
and  you  don't  have  a  modern  will,  why,  you're 
going  to  be  out. ' '  Sometimes  I  got  him  on  the  phone 
and  then  he  had  gone  on  down  to  Palm  Springs, 
and  I  said,  "I  want  to  get  down  there  if  you're 
not  going  to  come  up  to  Portland."  So  he  flew  up 
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in  their  own  plane,  he  was  not  the  pilot,  to  Coos 
Bay  and  from  Coos  Bay  up  here  and  Mrs.  Lyons 
stayed  down  there  so  Mr.  Lyons  and  I  got  on  the 
plane  and  we  flew  down  to  Palm  Springs,  and  I 
drew  their  will.  I  would  say  they  are  rather  long 
wills,  because  both  of  them  had  matters  of  trust 
for  the  benefit  of  the  children  and  some  various 
state  taxes  and  to  take  advantage  of  the  marital 
deductions.    We    couldn't    get    a    stenographer    in 
Palm  Springs,  so  I  had  to  write  it  down  in  short- 
hand and  read  it  to  him  and  had  them  execute  it 
with  witnesses,  and  then  I  carried  it  back  to  Port- 
land. I  had  it  put  in  typewritten  form  and  sent 
the  form.  Now,  while  we  were  there,  we  were  there 
several  days,  they  had  their  cottage  or  [22]  house 
on  the  Choke  Tree  Ranch  property,  the  south  part 
of  it,  and  Jim  was  quite  a  hunter  and  he  loved 
wild  life.  He  tramped  all  over  the  place,  and  up  to 
the   foothills   and   in  the   canyons.   He   wanted   to 
show  me  a  field  bird — I  am  not  a  hunter — and  I 
think  it  was  a  kind  of  quail,  rustic  quail  or  Mexi- 
can quail.  It  was  not  the  kind  of  quail  we  have  up 
here,  and  then  we  went  down — we  tramped  over  the 
duck  club,  we  went  down  to  see  that  and  tramped 
over  that.  He  was  interested  in  the  duck  club,  and 
we  tramped  over  the  fields  and  looked  at  the  trac- 
tors and  the  seeders,  and  he  was  just  going  all  the 
time. 

They  had  two  children,  and  after  the  elapse  of 
a  number  of  years,  in  November  of  1952,  they  had 
a  second  little  girl,  and  there  was  a  question  of 
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whether  they  wanted  to  make  any  special  provisions 
for  that  child  in  the  wills,  because  they  had  made 
gifts  to  the  two  older  children  and  those  were  held 
in  guardianship.  Well,  I  tried  to  get  Jim  to  come 
up  or  let  me  come  down  there  and  go  over  it,  but 
he  was  busy  and  finally  on  this  trip,  I  said,  "Those 
wills  ought  to  be  drawn.  If  that  plane  of  yours 
goes  down,  you  have  got  a  lot " 

Q.     On  the  trip,  you  refer  to  the  business  trip? 

A.  When  he  came  from  his  business  trip  to  New 
York  and  we  had  these  conferences.  Well,  in  the 
original  will  Mrs.  Lyons  had  made  some  special 
gifts  of  jewelry,  and  I  said  for  him  to  talk  to  Jane 
and  see  what  she  wanted  to  do  and  he  said  he 
would  see  what  she  wanted  to  do  in  connection 
with  Sally.  AVell,  I  waited  [23]  several  days  and  I 
didn't  hear  from  him.  I  called  him  up  and  I  said, 
"What  does  Jane  want  to  leave  to  the  baby?"  He 
said,  "I  think  she  wants  to  give  the  new  baby  a 
pearl  necklace."  I  think  it  was  from  her  jewelry, 
and  that,  I  am  quite  sure,  was  the  day  before  he  left 
on  this  fishing  trip.  It  couldn't  have  been  more 
than  two  days. 

Q.  You  are  referring  to  the  fishing  trip  upon 
which  he  died? 

A.  On  which  he  died,  yes.  I  had  started  out— I 
had  a  rough  draft  of  his  will  and  I  hadn't  started 
on  Mrs.  Lyons'  will  because  I  didn't  know  what 
she  wanted  to  do.  I  may  say  this,  he  certainly 
showed  no  particular  interest  in  getting  the  will 
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changed  to  cover  the  new  baby.  He  didn't  hurry 

about  it  and  I  guess  that's  that. 

Mr.  Beebe:     That's  all,  Mr.  Maguire. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.  Mr.  Maguire,  do  you  know  whether  or  not 
Mr.  Lyons  suffered  from  gout  during  the  period  of 
years  that  you  knew  him? 

A.  This  year — I  would  think  it  was  somewhere 
in  '49,  '50  or  '51,  I  probably  could  look  through 
my  files  and  get  that.  He  had  an  automobile  ac- 
cident in  Coos  Bay  on  a  frosty  morning,  the  car 
skidded  to  avoid  some  youngster  on  a  bicycle.  He 
was  thrown  from  the  car.  He  had  a  number  of 
broken  ribs,  his  nose  was  broken  and  he  was  badly 
bruised  all  over.  I  saw  him,  I  went  down  there, 
not  because  of  the  injuries  but  on  business.  He  [24] 
had  just  come  home  from  the  hospital.  Thereafter, 
he  commenced  to  show  some  symptoms  of  gout.  I 
can  speak  of  this,  because  there  was  a  claim  under 
the  policy  for  the  accident  and  for  the  treatment 
and  disability  rising  at  that  time.  Dr.  McKeown 
was  his  attending  physician  there,  Dr.  McKeown 
of  Coos  Bay  had  the  thought  that  it  would  be  good 
for  him  to  go  down  there  and  get  out  in  the  sun- 
shine. I  don't  know  precisely  how  long  he  was  laid 
up  wdth  that. 

The  Court:  What  were  his  living  habits,  Mr. 
Maguire;  was  he  a  heavy  eater? 
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The  Witness:  No,  I  wouldn't  say  that  he  was. 
I  noticed  that  particularly  when  we  were  visiting  in 
Palm  Springs.  The  food  was  good  but  it  was  not 
lavish.  Certainly  I  would  say,  although  they  had 
help,  that  their  table  was  probably  less  amount  of 
food  or  variety  of  food  than  one  would  expect.  No, 
I  wouldn't  say  he  was  a  large  eater. 

The  Court:     Was  he  a  heavy  drinker? 

The  Witness:  Occasional  drinker,  I  don't  know 
whether  he  was  a  heavy  drinker — don't  misunder- 
stand me — when  I  was  out  with  him  and  he — 
for  a  number  of  months  I  know  he  would  not  take 
a  drink  at  all.  But  certainly  it  was  never  except 
for  social  occasions  when  we  went  out  to  dinner  or 
there  at  Palm  Springs  that  I  think  we  probably 
had  a  couple  of  cocktails,  maybe  a  couple  of  high- 
balls. Now,  that  is  my  limit  of  knowledge  on  that, 
my  ow^n  personal  observations.  I  know  that  for 
months  he  didn't  [25]  drink  at  all. 

Q.  (By  Mr.  Kriesien) :  Did  you  ever  have  oc- 
casion to  talk  with  Ross  McKeown  of  Coos  Bay 
about  Mr.  Lyons'  health? 

A.  Yes,  I  did.  That  was  the  time  when  there 
was  a  question  as  to  whether  or  not  the  gout  was 
of  traumatic  origin  and  I — and  we  were  negotiat- 
ing with  the  insurance  company.  I  negotiated — it 
was  Lloyd's,  wasn't  it — I  believe  it  was  Lloyd's 
on  that  and  the  question  was  whether  or  not  there 
were  occasions  of  gout  at  the  time  he  was  put  on  the 
plane  to  go  down  to  Palm  Springs.  I  did  discuss 
with  Dr.  McKeown  about  that  and  I  don't  know 
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whether  you  want  me  to  testify  about  what  our 
conversation  was,  but  I  will  be  glad  to  do  it,  I 
don't  want  to  volunteer  it. 

Q.  Mr.  Maguire,  I  believe  it  was  Glens  Falls 
instead  of  Lloyd's  that  covered  that.  Could  you  be 
mistaken  on  that? 

A.     I  could  be  very  well  mistaken  on  it. 
Q.     Did  Mr.  McKeown  ever  advise  you  that  Jim 
Lyons  had  to  slow  down  and  take  it  easy? 
A.     No. 

Q.     Did  he  ever  advise  you  about  the  occurrence 
on  May  12,  1950,  about  Mr.  Lyons? 
A.     You  mean  at  the  time? 
Q.     Or  thereafter? 

A.  Yes,  he  talked  to  me  about  it  by  long  dis- 
tance telephone  on  Saturday  and  I  think  a  number 
of — no,  I  am  afraid  not,  that  was  on  the  gout  propo- 
sition. That's  the  only  one  I  can  be  certain  [26] 
of  was  the  one  recently — on  last  Saturday. 

Q.  When  you  talked  to  Mr.  Lyons  the  day  be- 
fore, the  day  or  two  before  he  was  leaving  on  this 
fishing  trip;  did  he  tell  you  about  the  fact  that 
he  was  having  pain  in  his  chest  and  radiating  pain 
down  his  arm?  A.    No. 

Q.     Didn't  indicate  that  he  was  sick  at  all? 
A.     No.  i 

Mr.  Kriesien:     That's  all. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 
Mr.  Maguire :     Call  Mr.  Hawk.  [27] 
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WALTER  C.  HAWK 
was  thereupon  produced  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Maguire: 

Q.     Will  you  state  your  full  name,  Mr.  Hawk? 

A.     My  full  name?  Walter  C.  Hawk. 

Q.  And  do  you  have  a  nickname,  that  you  are 
known  by?  A.     Normally  called  Chick  Hawk. 

Q.     What  is  your  business? 

A.     I  am  a  gunsmith,  sir. 

Q.     Is  that  gunsmith?  A.     Yes. 

Q.     Here  in  the  City  of  Portland? 

A.     Yes,  for  a  number  of  years. 

Q.  About  how  many  years  have  you  worked  as 
a  gunsmith? 

A.    Well,  right  close  on  to  the  half-century  mark. 

Q.  And  what  makes  of  guns  are  you  familiar 
with? 

A.  Just  about  all  of  them,  I  guess,  however,  I 
am  more  familiar  with  some  than  I  am  with  others. 

Q.  Are  you  familiar  with  this  gun  which  you 
just  brought  to  the  courtroom?  A.     Yes. 

Q.    What  make  is  that?  [28] 

A.  That  is  a  Winchester  Model  12  magnum 
shotgun. 

Q.     Are  you  familiar  with  that  make  of  gun? 

A.     Very  muchly. 


66  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Walter  C.  Hawk.) 

Q.  Are  you  a  representative  or  do  you  have  any 
connection  with  the  Winchester  arms  % 

A.  I  have  a  gunsmith's  agreement  which  has 
been  in  effect  many  years  with  the  Winchester  Re- 
peating Arms  Company  and  also  another  desig- 
nation from  the  Owen  Corporation  who  now  owns 
Winchester  and  that  agreement  entitles  me  to  ob- 
tain and  replace  and  repair  all  of  those  intricate 
parts  which  the  average  individual  would  not  have 
access  to.  I  believe  that  covers  it. 

Q.  This  gun  which  I  have  immediately  in  front 
of  me  was  delivered  to  you  by  whom? 

A.     Mr.  William  Morrison. 

Q.     From  Maguire,  Shields,  Moriison  and  Bailey  ? 

A.     I  beg  your  pardon? 

Q.  Now,  we  have  not  put  any  testimony  as  to 
where  the  gun  came  from,  if  I  may  inform  counsel. 

Mr.  Kriesien:  You  may  assure  me  that  this  is 
the  gun  that  was  in  his  possession. 

Mr.  Maguire :  I  will  now  state  for  the  record, 
that  this  gun  was  delivered  to  me  after  Mr.  Lyons' 
death  by  Mr.  Howard  Irwin,  who  is  one  of  his 
business  associates  and  who  was  the  owner  of  the 
yacht  on  which  they  were  making  this  trip.  After 
receiving  it  from  him,  I  put  it  in  the  vault  of  the 
Union  Pacific  Company  [29]  Legal  Department 
where  it  remained  until  Mr.  Morrison,  one  of  my 
partners,  took  it  out  to  Mr.  Hawk.  About  how  long 
ago,  Mr.   Hawk,   approximately? 

A.     Well,  I   could  look  on  my  record.   I  don't 
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exactly  recall  the  date,  but  it's  probably  been  two 

or  three  weeks  ago. 

The  Court:     Will  you  accept  that  statement? 

Mr.  Kriesien:     I  accept  it,  yes,  sir. 

Q.  (By  Mr.  Maguire) :  I  would  like  to  have 
this  marked  as  an  exhibit.  While  the  clerk  is  doing 
that,  I  am  going  to  ask  Mr.  Hawk  to  open  it. 

A.  I  should  have  opened  it  when  I  carried  it  in, 
however,  I  am  positive  that  there  isn't  anything 
in  it. 

Q.     There  is  nothing  in  it? 

A.     No,  there  is  not.  It  is  perfectly  in  the  clear. 

The  Court:  Are  you  offering  that  in  evidence 
for  identification  or  what? 

Mr.  Maguire:  I  am  offering  it  in  evidence  now, 
your  Honor. 

The  Court:     Let  it  be  received. 

Mr.  Kriesien:     No  objection. 

The  Clerk:     Marked  Plaintiff's  Exhibit  1. 

(Whereupon,  a  Winchester  Model  12  mag- 
num shotgun,  marked  Plaintiff's  Exhibit  1,  was 
offered  and  received  in  evidence.) 

Q.  (By  Mr.  Maguire) :  When  you  received  this 
gun,  Mr.  Hawk,  did  yon  make  an  examination  of  it 
and  its  mechanism'?  [30] 

A.     Completely,  yes. 

-Q.     You  took  it  entirely  apart? 

A.  Yes,  I  disassembled  it.  I  was  very  careful 
when  I  did  it,  because  I  was  told  to  be  very  careful 
and  make  sure  that  it  was  looked  over  thoroughly. 
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Q.     Very  well.  Did  yoii  clean  it? 

A.  I  wiped  the  barrel  out  because  there  was 
some  rust  in  the  barrel,  however,  I  didn't  clean  the 
action,  I  merely  examined  it  thoroughly  and  then 
replaced  it  as  it  was.  The  gun  has  some  residue  and 
dirt  in  the  action  which  is  accumlative  over  the 
period  of  the  use  of  the  gun  and  I  left  that  as  near 
intact  as  possible. 

Q.  Did  you  cock  it  and  pull  the  trigger  before 
you  disassembled  if? 

A.     Did  I  cock  it  and  pull  the  trigger? 

Q.     Yes,  before  you  disassembled  if? 

A.  Oh,  yes,  sir.  What  I  done  was  take  the  gun 
down  and  took  the  action  right  out,  that  was  what 
I  was  told  to  do  and  I  didn't — I  don't  recall — I 
might  have  operated  it.  I  don't  think  that  I  did 
because  I  simply  turned  it  over.  I  can  do  the  same 
thing  in  half  a  minute  or  less.  All  I  g^ot  to  do  is 
take  one  screw  out  and  take  this  action  apart. 

Q.  Now,  what  can  you  say  as  to  the  length  of  the 
barrel  of  that  gun,  as  compared  with  that  of  the 
ordinary  shotgun? 

A.  This  particular  gun  here  has  what  is  known 
as  a  32-inch  full  choke  [31]  barrel  on  it,  which  is 
two  inches  longer  than  the  average  gun  of  this 
type.  This  is  a  magnum  shotgun  and  ordinarily 
they  have  30-inch  barrels. 

Q.  What  can  you  say — or  withdraw  that.  When 
you  speak  of  a  magnum,  what  does  that  refer  to; 
what  does  that  mean? 

A.     The  magnum  is  a  specially  designed  and  a 
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specially  built  gun  that  will  take  a  shell  which  is 
considerably  more  j^owerful  than  the  regular,  what 
is  commonly  called  the  express  field  load.  In  other 
words,  there  is  more  powder  and  more  shot  in  the 
shell,  and  the  shell  is  of  longer  length.  It  is  three 
inches  over  all  and  the  average  shell  is  two  and 
three-quarter  inches  and  the  powder  charge  in  the 
magnum  is  heavier.  Likewise  the  amount  of  shot  is 
heavier  than  the  straight  express  load. 

Q.  What  is  the  difference  in  powder  load  in  a 
magnum  shell  of  that  caliber — for  that  caliber  gun 
as  compared  with  the  powder  load  in  the  other  kind 
of  shell?  You  say  the  ordinary  shell? 

A.  Well,  in  your  express  load  you  have  a 
three  and  a  quarter  or  a  three  and  a  half  grams  of 
powder  and  you  have  one  and  one-quarter  ounces 
of  shot.  In  the  magnum  load,  which  is  heavier  and 
a  longer  shell,  you  have  four  and  a  quarter  grams 
of  powder — that  is  bulk  measure,  of  course — and 
you  have  one  and  five-eighths  ounces  of  shot  and 
that  is  in  the  heaviest  load.  Now,  of  course,  this  gun 
will  operate  as  effectively  with  any  load  that  is 
around  that  par  as  it  would  with  a  magnum.  It 
can  be  used  in  the  field.  These  guns  are  ordinarily 
what  is  known  as  [32]  a  field  load  and  then  if  we 
want  a  lot  of  extra  soup  or  pressure  for  reaching 
right  out  there,  then  they  would  put  the  heavier  shell 
in  it.  It  shoots  both  directions. 

Q.     Well,  what  do  you  mean  by  that? 

A.  Well,  it  backs  up  just  as  much  as  it  goes  for- 
ward. I  am  not  husky  enough  to  handle  one  myself. 
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Q.  Well  now,  have  you  made  any  measurements 
of  that  gun  and  have  you  those  measurements  writ- 
ten down? 

A.  Yes,  I — if  it  is  permissible — I  think  I  have 
it  in  my  mind.  However,  the  total  length  of  the  gun 
over  all  is  51  inches  from  butt  to  muzzle  and  I  will 
check  it  to  make  sure.  I  think  it  was  13%  inches 
from  the  trigger  to  the  base  of  the  recoil  pad  and 
3714  inches  from  the  muzzle  to  the  trigger.  Now, 
do  you  want  the  weight  of  the  gun? 

Q.     Yes,  if  you  will. 

A.  Well,  I  didn't  weigh  it,  but  T  know  approxi- 
mately what  they  weigh  around  814  pounds. 

Q.  Did  you  make  any  other  measurement  of  the 
gun  other  than  you  have  described? 

A.  Nothing,  except  the — I  know  what  the  reg- 
ulation stock  length  is  and  this  stock  is  1/4  <^f  ^^ 
inch  shorter  than  the  average  regulation  stock.  It 
has  evidently  been  cut  back  and  made  to  fit  some 
individual. 

Q.  Now,  after — have  you  made  tests  as  to  the 
condition  of  the  mechanism  of  the  gun,  as  to 
whether  it  was  in  good  working  [33]  order? 

A.  Oh,  yes.  The  gun  is  in  perfectly  legitimate 
working  order  to  the  best  of  my  knowledge  and 
from  what  I  can  determine.  I  did  check  the  gun  to 
see  if  it  could  be  bumped  hard  enough  to  cause  it 
to  explode  or  to  cause  the  trigger  to  release  itself 
with  the  live  primer  in  the  chamber.  Of  course,  now^, 
I  didn't  put  a  loaded  shell  in  this,  I  simply  took  a 
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loaded  shell  and  removed  the  powder  and  shot  and 
left  the  primer  intact  and  then  placed  it  in  the 
chamber  and  closed  the  action,  left  the  safety  lock 
disengaged  and  then  rammed  her  onto  a  cement 
block  not  once,  but  a  number  of  times  trying  to 
see  if  it  was  possible  to  cause  the  trigger  mechanism 
to  operate.  In  fact,  I  struck  it  so  hard  that  the  in- 
ertia of  the  firing  pin  itself  would  make  a  very, 
very,  very  slight  impression  in  the  primer.  But  not 
enough  to  explode  it  and  I  don't  think  that  it  could 
be  struck  hard  enough  to  cause  the  gun  to  discharge 
unless  it  was  tripped  by  the  trigger,  and  the  safety 
lock  would  have  to  be  off  to  do  that. 

Q.  When  you  say  you  jammed  it  on  the  cement 
floor,  was  the  safety  off,  at  that  time'? 

A.     Oh,  yes. 

Q.  And  is  the  safety  on  that  gun  what — strike 
that.  That  question  was,  does  the  safety  on  that 
gun  do  anything  with  respect  to  the  operating 
mechanism  *? 

A.  When  the  safety  lock — the  trigger  lock  as 
we  call  it — or  the  safety  lock  as  commonly  known, 
it's  a  crossbar  lock,  that  [34]  when  the  lock  is 
placed  into  position  it  locks  the  trigger  completely 
against  the  sear,  w^hich  is  an  integral  part  of  the 
hammer.  It  is  a  notch  that  is  cut  into  the  hammer 
itself  and  there  is  a  spring  under  the  trigger  which 
engages  the  trigger  itself  against  the  notch  in  the 
hammer  lock  and  whenever  this  crossbar  is  pushed 
over  to  lock  that,  it  is  absolutely  solid.  It  cannot  be 
moved  one  way  or  the  other.  Then,  when  it  is  re- 
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leased,  there  is  a  notch  in  the  safety  lock  which 
leaves  enough  room  so  that  the  trigger  can  be 
pulled  back  far  enough  to  release  the  sear  from  the 
hammer  notch  and  that  in  turn  releases  the  hammer 
and  of  course  that  in  turn  hits  the  striker.  Now, 
I  noticed  and  checked  that  very  thoroughly  for 
the  simple  reason  that  sometimes,  it  isn't  commonly 
that  way,  but  I  have  run  into  one  or  two  in  the 
last  fifteen  or  twenty  years  that  the  safety  lock 
would  become  worn  enough  that  it  would  allow  a 
creepage  in  the  trigger  which  in  turn  would  not 
allow  the  gun  to  be  discharged  when  it  was  pulled 
back  but  it  would  hang  and  then  when  the  safety 
lock  was  released  it  would  go  off.  But  this  doesn't 
show  that  at  all.  This  is  in  perfect  operation  so 
far  as  the  mechanism  is  concerned. 

Q.  Well,  when  the  hammer  hits  the  shell,  it 
hits — what  do  you  call  that — a  cap? 

A.  Well,  that's  all,  the  first  firing  pin,  that  is 
a  striker,  we  call  it  the  striker.  It's  the  firing  pin. 

Q.  Well,  the  hammer  hits  the  firing  pin ;  is  that 
it?  [35] 

A.  Yes,  the  firing  pin — I  have  one  of  them  here 
in  my  hand  (indicating).  This  is  inserted,  it's 
fastened  into  the  block,  in  the  breach  block  which 
is  the  block  that  stands  behind  the  shell  and  this 
is  a  reciprocating  part  of  the  block  itself  and  it 
has  a  safety  lock  on  it  which  disengages  the  action 
until  the  block  is  completely  into  position  and 
locked  so  that  there  could  be  no  chance  of  a  blow- 
back  or  gas  escaping  or  anything  of  that  nature, 
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and  before  you  can  pull  the  trigger  on  this  par- 
ticular weapon  it  must  be  locked  into  position,  and 
when  it  is  locked  into  position,  then  the  firing  pin  is 
automatically  released  in  the  block  so  that  it  slides 
back  and  forth.  It  travels,  oh,  not  over  three  thirty- 
seconds  of  an  inch  and  it  is  not  an  integral  part 
of  the  hammer.  The  hammer,  it  works  from  a  differ- 
ent part  of  the  gun  and  when  it  is  released  it  sim- 
ply comes  up  on  a  camber  and  it  strikes  on  the 
end  of  the  firing  pin,  which  drives  the  firing  pin 
forward  and  it  touches  the  detonator  or  powder. 

Q.  What  is  the  nature  of  the  material  in  that 
detonator  % 

A.  There  are  several  different  solutions.  In  dif- 
ferent ammunition,  there  are  different  solutions 
that  are  used.  Hower,  they  are  all  more  or  less  in 
the  nature  of — they  are  a  mercuric  composition, 
all  right,  ordinarily. 

Q.  I  have  heard  of  fulminate  of  mercury,  is 
that 

A.  Fulminate  of  mercury  is  ordinarily  the  solu- 
tion used.  Now,  there  are  different  forms  of  it.  [36] 

Q.  Well,  I  don't  think — we  don't  need  to  go  into 
that.  It  is  made  up  of  something  which  is  in  solu- 
tion ? 

A.  It's  in  solution  when  it  is  poured  and  then 
it  hardens.  Just  the  same  as  you  make  matches. 
They  are  in  solution  when  you  dip  them,  too,  but 
they  harden. 

Q.     I  see. 

A.    And   then   on   the   inside   of   the   detonator 
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there  is  a  little  anvil  which  is  placed  in  there  which 
sets  up  against  the  primer  cup  or  the  battery  cup 
of  the  shell  itself  and  then  this  anvil  sits  in  solidly 
and  there  is  a  space  in  between  which  is  loaded 
with  this  primer  solution,  and  the  instant  that  is 
aggravated  by  contact  or  by  the  blow  or  by  heat 
or  anything  that  will  disturb  it,  causes  a  flash,  the 
same  as  the  flash  of  a  match  when  you  strike  it. 
That,  of  course,  kits  forward  and  ignites  the  pow- 
der which  develops  the  gases  which  drive  the  load 
from  the  end. 

Q.  I  see.  Now,  did  you  test  the  trigger  for  the 
trigger  pull?  A.     Did  I  test  it? 

Q.    Test  the  trigger  for  the  pull? 

A.  You  mean  for  the  amount  of  pressure  neces- 
sary  

Q.    Yes. 

A.  Yes,  I  put  the  regular  scale,  regular  trigger 
scale,  which  is  not — they  are  not  completely  ac- 
curate— but  they  are  very,  very  close  to  it,  within 
possibly  an  ounce  or  maybe  less  than  that.  I  would 
say  a  lot  less  than  that,  but  I  will  be  conservative 
and  [37]  say  within  an  ounce  and  the  trigger  pull 
on  this  gun,  testing  it  from  different  angles,  there 
is  a  slight  deviation  like  pulling  against  one  side  or 
the  other,  but  the  very  least  pull  that  I  could  bring 
on  it  was  approximately  4i/4  pounds,  and  the 
heaviest  pull  I  could  produce  was  very  close  to  5 
pounds. 

Q.     Now,  how  did  that  trigger  pull  compare  with 
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the  ordinary  trigger  pull  of  the  kind  of  gun  of  that 

kind  ? 

A.  It  is  heavier  than  the  average  pull  on  a  mag- 
num. They  are  usually  heavier  than  most  other 
guns  due  to  the  enormous  amount  of  recoil,  but  this 
type  of  gun  is  only  set  to  be  manually  operated, 
and  consequently  it  is  not  as  necessary  to  have  a 
heavy  trigger  as  is  on  this  particular  type  of  gun 
as  some  of  the  others.  With  a  lighter  pull,  the  recoil 
of  the  first  one  might  kick  the  next  one  off,  but  I 
would  say  that  this  is  an  average  normal  trigger 
l)ull.  Ordinarily  my  own  guns  I  use  it  about — in 
this  particular  type  of  weapon,  approximately  3 
to  314  pounds. 

Q.  In  other  words,  if  I  may  approach  the  wit- 
ness, your  Honor,  if  you  pull  this  trigger,  it  takes 
more  pressure  than  it  would  the  ordinary  gun? 

A.  Yes,  it  would.  That  is,  than  the  average  gun. 
Of  course,  some  of  them  are  heavier  than  that,  but 
most  of  them  are  not. 

Q.  Now,  did  you  make  any  tests  of  taking  an 
instrument  and  pulling  it  across  the  trigger? 

A.     Yes,  I  did  that.  [39] 

Q.     Not  directly  back  and  forth,  but  across  it? 

A.  Yes.  It  can  be  tripped  by  putting  a  finger 
across  there  and  tripping  it  if  you  want  to  do  it. 

Q.  Now,  is  that  gun,  assuming  that  in  going 
through  the  brush  or  underbrush  and  if  it  caught 
on  a  twig,  would  that  gun  go  off;  could  that  dis- 
charge the  gun? 

A.     Well,  certainly,  it  could.  It  could  discharge 
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by  swinging  and  hooking  on  a  bootstrap  if  it  hap- 
pened to  strike  the  trigger.  Sure  it  could,  you  bet 
your  life.  Any  gun  can  if  the  safety  lock  is  off. 

Q.  I  see.  But  if  you  had  the  safety  lock  on, 
whether  it  is  pulled  against  a  piece  of  wood,  a 
trigger  or  twig  or  anything  like  that,  it  couldn't 
be  discharged? 

A.  No,  you  could  take  a  hammer  and  pound  it, 
you  could  break  the  trigger,  but  you  cannot  dis- 
charge it  otherwise,  you  would  have  to  break  some- 
thing to  do  it. 

Q.  Now,  is  there  any  way  or — strike  that.  Is 
there  such  a  thing  as  a  defective  primer  or  what  do 
you  call  it?  A.     Yes. 

Q.  If  there  is  a  defect  in  the  cap,  would  a  shell 
explode  ? 

A.  Well,  from  a  jar  or  something  of  the  kind 
it  could,  yes,  it  could. 

Q.  Have  you  known  instances  where  a  gun  did 
discharge,  when  a  trigger  was  not  activated? 

A.  I  know  of  two  instances  where  revolvers  were 
— not  a  revolver —  [40]  one  was  an  autoloading  pistol, 
that  were  dropped  and  those  guns  did  discharge 
without  the  primer  being  crimped  in  the  gun.  I 
don 't  know  of  any  cases  where  a  gun  has  discharged 
from  a  defective  primer.  Of  course,  primers,  that 
would  be  one  in  a  million  or  something  of  the  kind. 
That  is  possible,  yes.  It  is  possible  a  jar  could  do  it. 

Q.  What  kind  of  a  defect  would  have  to  exist 
in  the  primer  of  a  shell  to  enable  this  to  happen, 
what  you  just  testified  about? 
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A.  A  crack  tlirough  the  solution  from — well,  for 
instance,  if  you  had  poured  solution  in  the  primer 
itself  and  that  was  to  have  been  cracked  in  some 
manner  or  broken  so  that  there  would  be  the  tiniest 
type  of  friction,  then  it  was  jarred  so  that  those  two 
or  those  integral  parts  of  that  solution  itself,  which 
is  itself  not  unlikely,  that  it  could  happen  to  go  off, 
but  it  would  be  the  same  thing  as  handling  a 
dynamite  cap  and  sticking  a  needle  into  it.  The  heat 
from  the  needle  would  be  enough  to  explode  it.  and 
if  those  parts  in  there  were  jarred  and  if  they  hap- 
pened to  be  fractured  in  any  way,  those  parts  of 
the  solution  itself,  it  is  possible  that  it  could  ignite. 
I  dropped  a  shotgun  shell  one  time  on  the  floor 
and  it  went  off.  It  just  went  off.  That's  all.  It  was 
right  out  of  a  brand  new  box.  Now,  that  could  hap- 
pen, ])ut  it's  very,  very,  very  seldom  that  you  ever 
hear  of  anything  of  that  kind  and  in  fact,  it's  so 
seldom  that  a  lot  of  people  think  you  are  crazy 
if  you  talk  about  it.  I  have  witnessed  two  occasions 
that  did  explode  that  way  over  a  period  [41]  of 
forty  years. 

Mr.  Maguire:     You  may  inquire. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.     Mr.  Hawk A.     Yes,  sir. 

Q.  To  discharge  this  shotgun  by  having  it  come 
into  contact  with  a  twig,  do  I  understand  that  that 
twig  would  have  to  exert  a  pressure  of  approxi- 
mately 414  to  5  pounds?  A.     It  could,  yes. 
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Q.  And  it  would  require  a  tugging  on  a  twig, 
would  it  not? 

A.  Yes,  it  would  require  a  striking  or  a  pulling 
blow  or  whatever  you  might  want  to  call  it  of  that 
much,  because  that  is  what  the  trigger  registers  and 
reads. 

Q.  And  likewise,  you  mentioned  about  a  contact 
with  a  bootlace,  that  w^ould  also  have  to  be  caught — 
or  bootstrap — and  exert  a  pressure  of  4i/4  to  5 
pounds  ? 

A.  Any  type  of  pressure  that  was  put  on  the 
trigger,  providing  the  lock  is  disengaged,  and  that 
it  is  in  the  firing  position,  it  wouldn't  make  any  dif- 
ference how  it  was  done,  you  could  drop  a  rock  on 
it  or  strike  it  and  it  would  knock  it  off  or  you  could 
hook  it  onto  something  and  it  could  knock  it  off. 
There  is  a  thousand  ways  that  those  things  happen. 
They  happen  every  day.  You  pick  up  the  news- 
papers and  read  about  it,  because  he  didn't  have  his 
safety  lock  set.  [42] 

Q.  All  right,  Mr.  Hawk,  one  other  question.  In 
your  examination  of  that  gun,  was  it  plugged  or 
would  it  hold  five  shells  ? 

A.  Well  now,  I  didn't  take  the  magazine  down 
because  that  had  nothing  to  do  with  the  action.  I 
don't  think — I  can  tell  you  in  about  a  half  a  minute 
by  examining  it  right  here.  I  never  removed  the 
magazine  at  all. 

Q.  Would  you  be  so  kind  as  to  examine  it,  Mr. 
Hawk^ 

A.  Yes,  you  bet.  I  didn't  have  any  idea  about 
the  magazine,  because  this  bolt  up  here  is  going 
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up  the  barrel  and  the  forearm,  and  this  is  the  best 
end  right  here,  in  here  (indicating).  I  can  mighty 
soon  tell  you,  all  I  have  to  do  is  check  it  with  a 
pencil.  This  magazine  is  plugged,  sir. 

Q.  Thank  you,  you  may  resume  the  stand,  Mr. 
Hawk.  What  do  you  mean  by  a  plugged  shotgun? 

A.  Well,  you  see  in  certain  states,  such  as 
Oregon,  Washington  and  quite  a  number  of  the 
states,  they  have  a  law  in  effect,  it's  been  in  effect 
for  some  time,  that  no  gun  could  be  used  in  the 
field  with  over  three  loads  in  it.  That  is  in  a  shot- 
gun and  these  guns  are  built  to  take  five  shells  in 
the  magazine  and  one  in  the  barrel  or  one  in  the 
barrel  or  four  in  the  magazine  and  it  is  according 
to  the  length  of  the  magazine  on  them,  they  mil 
then  function  and  operate  five  shots  without  re- 
loading, and  consequently  there  has  to  be  a  firm  plug 
in  it  that  couldn't  possibly  be  removed  unless  you 
disassemble  it.  So  that  in  the  states  where  this  law 
is  in  operation,  if  you  [43]  got  caught  out  in  the 
field  with  a  gun  that  will  function  and  operate  even 
though  you  have  only  got  it  loaded  with  three  shells, 
if  they  check  it  and  find  out  that  it  will  take  more, 
you  are  subject  to  confiscation  and  so  on  and  so 
forth. 

Q.  Then,  as  I  understand  it,  Mr.  Hawk,  this  gun 
being  plugged  would  hold  two  shells  in  the  maga- 
zine and  one  in  the  chamber? 

A.  Two  in  the  magazine  and  one  in  the  cham- 
ber, that's  correct.    That  is  two  magnum  shells  as 
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I  notice  there  from  the  length  of  the  pencil,  that  1 
don't  think  it — well,  it  wouldn't  be  possible  to  even 
put  three  field  loads  in  the  magazine,  according  to 
the  length  of  the  pencil,  unless  my  guess  is  way  off. 

Q.     Thank  you,  Mr.  Hawk,  that  is  all. 

The  Court:  You  may  be  excused,  sir.  Next  wit- 
ness. 

Mr.  Maguire:     Call  Mr.  Neal.  [44] 

LEONARD  LEROY  NEAL 

was  thereupon  produced  as  a  witness  for  and  on  be- 
half of  the  plaintiff  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Maguire: 

Q.     Where  do  you  live  ?  A.     Coos  Bay. 

Q.  How  long  have  you  lived  in  and  around  Coos 
Bay,  Coos  County? 

A.  Around  that  area  most  of  my  life,  right  at 
Coos  Bay  about  twenty  years. 

Q.     What  is  your  business  ?  A.     Logging. 

Q.  And  have  you  run  a  logging  business  of  your 
own?  A.     Part  of  the  time,  yes. 

Q.  And  have  you  acted  as  the  logging  superin- 
tendent or  woods  superintendent  for  any  concerns? 

A.     Yes,  for  Irwin-Lyons. 

Q.  How  long  were  you  employed  by  Irwin- 
Lyons  ? 

A.  Just  a  little  bit  of  a  guess,  but  I  think  about 
sixteen  years. 
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Q.  During  all  of  the  time,  were  you  engaged  as 
woods  superintendent?  A.     That's  right. 

Q.     What  were  your  duties? 

A.     Oh,  generally  woods  supervision,   [45] 

Q.  Does  that  mean  you  were  in  direct  charge  or 
supervision  of  the  logging  crews? 

A.     That's  right. 

Q.  Your  logs  being  loaded  out  from  the  woods, 
was  that  under  your  supervision? 

A.     That's  right,  the  whole  operation. 

Q.  The  whole  woods  operation.  Where  was  the 
— where  were  the  logging  operations  of  Irwin- 
Lyons  Logging  Company  for  five  or  six  years  prior 
to  1953? 

A.  Well,  they  are  on  the  south  fork  of  the  Coos 
River,  out  from  Coos  Bay,  I'd  say  from  thirty  miles 
to  fifty  along  in  this  stretch  of  country. 

Q.  Did  the  Irwin-Lyons  Lumber  Company  build 
roads  into  this  district  themselves? 

A.     That's  right. 

Q.  Did  you  have  anything  to  do  with  the  road 
building?  A.     Would  you  repeat  that? 

Q.  Did  you  have  anything  to  do  with  the  road 
building  ? 

A.  Well,  yes,  considerable,  about  the  same  as  the 
rest  of  the  logging  operations. 

Q.  I  take  it  you  were  well  acquainted  with  Mr. 
James  A.  Lyons ;  were  you  not  ?  A.     Sure  was. 

Q.     How  long  had  you  known  him? 

A.  Well,  I  have  always  known  of  him,  probably 
twenty-five  years,  knowing  him  very  well. 
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Q.     Had  he  had  any  woods  experience? 

A.     Oh,  all  of  his  life,  more  or  less. 

Q.     And  had  he  had  any  sawmill  experience? 

A.     Yes,  a  great  deal. 

Q.  Can  you  state  whether  or  not  he  was  me- 
chanically inclined?  A.     Very  much  so. 

Q.  When  you  were  employed  as  woods  superin- 
tendent, did  you  have  any  occasion  to  see  and  be 
with  him  frequently? 

A.  Oh,  quite  often,  yes.  He  was  very  much  out 
to  see  what  was  going  on.  I  have  been  out  in  the 
woods  with  him  a  lot. 

Q.  And  what  can  you  state  as  to  his  vigor  or 
activity?  A.     Well 

Mr.  Kriesien:     May  I  inquire  as  to  what  time? 

The  Witness :  Well,  T  always  figured  he  was  very 
much  alive  in  traveling  around,  I  had  to  try  to  keep 
up  with  him  mostly,  rather  than  him  with  me. 

Q.  (By  Mr.  Maguire)  :  When  was  the  last — 
possibly  how  long  before  Mr.  Lyons  died  was  the 
last  time  you  and  he  went  into  the  woods  together? 

A.     Well,  I  can't  say. 

Q.  Approximately.  One  month,  three  months,  six 
months  or  a  year? 

A.  Probably  not  more  than  two  months,  I'd 
say  anyway. 

Q.  And  was  that  up  in  the  basin  of  the  south 
fork  of  Coos  River?  [47]  A.     That's  right. 

Q.     By  the  way,  what  is  the  nature  of  the  land; 
is  that  land  rugged  land  or  what  is  the  situation  ? 
A.     Well,  they  said  there  was  to  be  flats  that  we 
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were  going  to  lop;  on,  but  I  never  found  them.  It  was 

prett}^  rugged. 

Q.  And  in  order  to  go  over  a  piece  of  woods 
work  when  you  were  laying  out  a  road  or  looking 
at  timber,  you  had  to  do  that  on  foot? 

A.  Well,  we  had  to  go  ahead  of  all  roads  and 
look  at  the  timber  and  check  the  roads  out  and  so 
forth. 

Q.  And  did  that  involve  physical  exertion  of 
any  extent,  going  and  looking  those  things  over? 

A.     Very  much  so. 

Q.  Now,  did  you  have  an  opportunity — strike 
that.  Bid  your  duties  require  you  to  come  into  the 
mill  office  there  at  North  Bend? 

A.     Yes,  occasionally  I  was  in  there  quite  often. 

Q.  And  did  you  have  any  occasion  there  to  dis- 
cuss your  duties  and  the  program  of  the  company  in 
logging  ? 

A.  Yes,  I  made  it  a  point  to  be  in  there  quite 
often  to  talk  it  over  with  them  in  regards  to  the 
work  out  in  the  woods.  He  was  my  boss. 

Q.  I  see.  You  saw  him  quite  often  in  regard  to 
the  work.  Well,  as  between  Mr.  Irwin  and  Mr. 
Lyons,  which  one  of  those  two  would  you  say  you 
came  into  contact  with?  [48] 

A.  Well,  with  Mr.  Lyons,  practically  all  my 
activities. 

Q.  Now,  at  any  time,  did  you  ever  see  or  know 
of  anything  regarding  any  physical  disability  of 
Mr.  Lyons'  breathing  or  color  or  anything  of  that 
kind? 
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A.  I  never  noticed  or  never  heard  him  complain, 
he  never  complained  to  me. 

Q.  He  was  as  active  in  the  last  year  of  his  life 
as  he  had  been  in  the  previous  years'? 

A.  Well,  I  would  think  so,  pretty  much.  Of 
course,  I  myself  had  slowed  down  quite  a  lot.  I 
couldn't  have  noticed,  but  it  seemed  to  be  about  the 
same. 

Q.  You  said  he  made  no  complaint  about  being 
able  to  breath  or  having  pain  or  anything  like  that 
at  any  time  to  you? 

A.     Not  to  me.  I  never  noticed  anything  like  that. 

Q.  What  can  you  say  as  to  what  his  temperament 
or  energy  or  lack  of  energy? 

A.  Well,  I  always  figured  he  had  too  much 
energy. 

Q.     I  think  you  may  inquire. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.  I  believe  you  stated,  Mr.  Neal,  that  the  last 
occasion  you  had  to  be  with  Mr.  Lyons  was  some 
two  months  prior  to  his  death  ? 

A.  It  could  have  been  right  around  there,  he 
was  up  in  the  woods. 

Q.  Were  you  aware  of  the  time  when  Mr.  Lyons 
had  his  gout  [49]  condition?  A.     No. 

Q.    He  never  mentioned  that  to  you? 

A.    No. 

Mr.  Kriesien:     That's  all. 
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The  Court:  You  may  step  down,  Mr.  Neal.  It's 
almost  twelve-twenty. 

Mr.  Maguire:  Your  Honor,  we  could  possibly 
put  in  the  testimony  of  Dr.  McBride. 

The  Court:  Let  the  record  show  that  I  am 
thoroughly  familiar  with  the  deposition  of  Dr. 
McBride.  The  record  will  show  that  I  have  read  it 
and  will  read  it  again. 

Mr.  Maguire :  Thank  you,  your  Honor,  then  may 
we  have  the  original  filed  with  the  Court  and  re- 
ceived in  evidence,  if  the  Court  please? 

The  Court:  Yes,  that  will  be  received  in  evi- 
dence. 

Mr.  Maguire:  In  that  case,  your  Honor,  we 
might  just  as  w^ell  adjourn.  We  have  no  short  wit- 
nesses or  anything  of  that  nature. 

The  Court:     We  will  adjourn  until  two  o'clock. 

Mr.  Kriesien:  If  the  Court  please,  I  have  a 
short  memo  here  as  to  the  laws  as  I  promised  the 
Court  I  would  give  it. 

The  Court:  This  is  in  response  to  the  memo 
filed? 

Mr.  Kriesien:  Not  in  response,  just  a  separate 
memorandum. 

The  Court:  Very  well,  thank  you.  Two  [50] 
o'clock. 

(Whereupon,  at  12:20  p.m.,  the  noon  recess 
was  taken  until  2 :00  p.m.,  after  which  proceed- 
ings were  had  and  done  as  follows :) 

The  Court:     Proceed. 
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Mr.  Maguire :  May  it  please  the  Court,  we  would 
like  to  offer  in  evidence  exhibits  which  I  would  like 
to  have  marked. 

The  Court:     It  may  be  received  and  marked. 

(Whereupon,  exhibits  were  marked  as  Plain- 
tiff's Exhibits  3,  4,  5,  6  and  7  for  identification.) 

Mr.  Maguire :  At  this  time,  may  the  Court  please, 
the  plaintiff  offers  in  evidence  exhibits  numbered 
3,  4,  5,  6  and  7,  which  have  been  so  marked  for 
identification  in  evidence. 

The  Court:  They  will  be  received.  May  I  in- 
quire was  the  deposition  of  Dr.  McBride  No.  2? 

The  Clerk:    Yes. 

Mr.  Maguire:  If  your  Honor  please.  Exhibits 
Nos.  5  and  6  for  identification  are  the  Glens  Falls 
Indemnity  Company  policies  and  the  jjroof  of  the 
loss  that  apply  to  the  case  in  that  connection,  and 
in  connection  wdth  the  proof  of  loss,  if  your  Honor 
please,  it  is  stipulated  between  counsel  that  the 
same  exhibits  were  attached  to  this  proof  of  loss 
document  as  were  attached  to  Exhibit  No.  7  for 
identification,  which  is  the  proof  of  loss  to  Lloyd's, 
and  the  doctor's  affidavits  and  so  forth.  Counsel 
don't  have  them,  and  he  asked  to  see  them  and 
we  are  agreed  that  these  were  the  same  as  to  both 
proof  of  loss  [51]  that  is  in — that  is  the  inclusion. 

Mr.  Kriesien :     So  stipulated. 

Mr.  Maguire :     So  we  now  offer  them  in  evidence. 

The  Court:     They  will  be  received  in  evidence. 

Mr.  Kriesien:     No  objection. 
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(Whereupon,  Plaintiff's  Exhibits  Nos.  3,  4, 
5,  6,  and  7  were  offered  and  received  in  evi- 
dence.) 

Mr.  Maguire :  Your  Honor  can  read  them  at  his 
leisure. 

The  Court:     Very  well. 

Mr.  Maguire:  If  your  Honor  please,  we  have  a 
motion  picture  operator  and  his  equipment  coming, 
and  we  were  wondering  if  we  could  put  Mrs.  Lyons 
on,  and  withdraw  her  as  soon  as  he  comes  ? 

The  Court:     That  will  be  satisfactory. 

Mr.  Maguire:  Will  you  take  the  stand,  Mrs. 
Lyons?  [52] 

JANE  S.  LYONS 
the  plaintiff  above  named  was  thereupon  produced 
on  her  own  behalf  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Maguire: 

Q.    Will  you  state  your  full  name,  please? 

A.     Jane  S.  Lyons. 

Q.     Jane  S.  Lyons? 

A.     Jane  Sullivan  Lyons. 

Q.  And  you  are  the  widow  of  James  A.  Lyons, 
the  deceased  in  this  lawsuit?  A.     I  am. 

Q.  What  was  Mr.  Lyons'  age  at  the  time  of  his 
death  ?  A.     Forty-nine. 

Q.    When  were  you  and  Mr.  Lyons  married? 

A.     1936. 
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Q.  How  many  children  were  born  of  that  mar- 
riage ?  A.     Three. 

Q.    And  their  names  and  ages? 

A.  Their  present  ages  are  James  Stuart  Lyons, 
our  son,  now  15.  Susan  Jane  Lyons,  12.  Sally  Atha 
Lyons,  3. 

Q.  Sally  was  the  baby  that  was  born  in  Novem- 
ber of  '52,  was  she  not? 

A.     November  15,  1952. 

Q.  November  15,  1952.  At  the  time  you  married 
Mr.  Lyons,  what  [53]  was  his  business? 

A.     He  was  in  the  lumber  business. 

Q.     In  what?  A.     Lumber  business. 

Q.     Sawmill  or  logging  or  what? 

A.     Sawmill  and  logging. 

Q.     At  that  time,  with  whom  was  he  associated? 

A.     I  beg  your  pardon? 

Q.     At  that  time,  Avitli  whom  was  he  associated? 

A.     Howard  W.  Irwin. 

Q.  And  that  was  prior,  was  it  not,  to  the  organi- 
zation of  the  Irwin-Lyons  partnership;  isn't  that 
true  ?  A.     Yes. 

Q.  At  that  time,  did  they  operate  what  was 
known  as  Mill  B?  A.     Yes. 

Q.  And  there  were  certain  logging  companies 
procured  and  the  lands  in  the  woods? 

A.     That's  correct. 

Q.  Now,  about  what  was  Mr.  Lyons'  general 
physical  characteristics  as  to  height,  weight  or  what- 
ever? You  just  explain  it  as  well  as  you  can. 

A.     His  height? 


vs.  Jane  S.  Lyons  89 

(Testimony  of  Jane  S.  Lyons.) 

Q.     That's  right. 

A.  Height  5  foot  8  inches,  weight  165  pounds  to 
160  pounds  and  what  was  a  very  [54]  energetic  per- 
sonality, a  busy  man. 

Q.  Well,  that  was  at  the  time  you  were  married 
or  during  the  time  of  your  married  life  together, 
were  there  any  changes  ?  A.     Of  what  aspect  ? 

Q.     I  mean  as  to  his  activity. 

A.  Oh,  he  was  always — always  had  been  a  very 
active  person.  I  could  see  no  difference  from  the 
time  we  were  married  until  the  time  of  his  death, 
so  far  as  his  general  characteristic  of  being  an  active 
person. 

Q.    Was  he  interested  in  his  business  ? 

A.     Very  definitely. 

Q.  Do  you  know  whether  or  not  he  went  out  in 
the  woods  to  look  at  timber  or  the  operations  during 
this  period? 

A .  Yes,  that  was  definitely  his  interest  and  all  in 
the  business  and  his  knowledge,  so  that  he  spent  a 
great  deal  of  time  in  the  actual  operation  of  the 
business. 

Q.  You  and  Mr.  Lyons  acquired  a  rather  large 
farm  out  in  the  outskirts  of  Coos  Bay  about  five 
or  six  miles  south  of  the  city;  didn't  you? 

A.     That's  correct. 

The  Court:  Mr.  Maguire,  would  you  mind  speak- 
ing a  little  louder?  I  am  not  deaf,  but  there  is  so 
much  noise,  that  I  have  difficulty  hearing  you  some- 
times. 

Mr.  Maguire :     I  have  been  having  a  good  deal  of 
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dental  work  done,  and  I  have  a  considerable  amount 
of  difficulty.  What  was  [55]  the  last  question,  Mr. 
Reporter  ? 

(The  question  was  read.) 

Q.  (By  Mr.  Maguire) :  And  about  when  did  you 
acquire  that  property? 

A.  Over  a  period  of  years  we  ov^rned  the  ranch 
property  where  the  house  is  now  situated,  which  we 
term  the  south  side  of  the  road  at  the  time  we  were 
living  in  town  before  we  moved  to  the  ranch,  per- 
haps six  years  before  we  moved  there.  After  we 
moved  there  a  period  of  four  years  ago,  we  acquired 
more  property. 

Q.  The  property  you  call  the  south  side  prop- 
erty, is  the  south  side  of  the  county  road;  is  that 
correct;  that  bridge  across  the  slough? 

A.    Yes. 

Q.  And  the  rest  of  the  property  is  to  the  north 
of  that?  A.     Yes,  it  is. 

Q.     About  how  many  acres  is  embraced  in  thaf? 

A.    A  total  of  close  to  500  acres. 

Q.     Did  Mr.  Lyons  run  cattle  on  that  property? 

A.     Yes,  we  had  Black  Angus  breed. 

Q.     And  you  raised  horses  ? 

A.     That's  right. 

Q.  I  am  not  speaking  about  farm  horses,  were 
they  blooded  horses?  A.     Yes. 

Q.  Did  he  take  any  interest  in  the  running  of 
that  ranch  as  well  as  other  business  interests?  [56] 

A.     Yes,  he  did. 
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Q.  Did  he  woi'k  there  at  the  ranch  in  off  hours 
or  week  ends  with  the  actual  operation  of  the  ranch  ? 

A.  To  a  certain  extent.  We  kept  hired  help  on 
the  ranch. 

Q.  Do  you  remember  the  occasion  when  the 
meadow  fields  to  the  north  of  the  road  were  diked 
and  floodgates  put  in  there  ? 

A.  Yes.  As  to  just  exactly  when  that  was,  I  don't 
remember. 

Q.     And  did  he  take  interest  in  that? 

A.  Yes,  he  was  supervising  that  to  see  that  it 
was  done  according  to  the  way  it  should  be. 

Q.  Was  he  a  man  of  quite  placid  disposition  or 
was  he  an  active  person? 

A.     Certainly  not  quiet  or  inactive,  very  active. 

Q.  What  can  you  say  as  to  whether  that  con- 
tinued up  to  the  time  of  his  death  ? 

A.     Activity?  Yes,  very  definitely. 

Q.  Now,  I  believe  you  and  he  acquired  a  piece 
of  residence  property  in  Palm  Springs  several  years 
before  Mr.  Lyons  died?  A.     Yes,  we  did. 

Q.     And  did  you  build  on  that  ? 

A.     Did  we  build  upon  it? 

Q.    Yes.  A.     Yes,  we  did. 

Q.     But  you  did  not  purchase  the  house  ? 

A.     No,  we  built  the  house.  [57] 

Q,  And  did  Mr.  Lyons  supervise  that  and  take 
an  active  interest  in  the  improvement  of  that  prop- 
erty? 

A.  To  the  extent  that  we  were  there  during  the 
building,  which  was  done  in  the  summer  months  but 
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we  made  frequent  trips  to  consult  the  architect  and 
to  supervise,  but  not  there  during  the  actual  build- 
ing time  to  any  extent. 

Q.  Now,  that  was  on  what  was  known  as  the 
Smoke  Tree  Ranch  property;  was  it  not? 

A.     That  is  correct. 

Q.  And  did  Mr.  Lyons  take  any  interest  there  in 
any  hunting  clubs  or — not  at  Coos  Bay — or  Palm 
Springs,  down  in  Palm  Springs  proper,  but  it  was 
in  the  valley  ?  A.     Yes. 

Q.  Now,  was  there  any — perhaps,  youi'  Honor, 
so  we  could  get  rid  of  this  gentleman  with  the  movie 
camera  now? 

The  Court :    Yes. 

Mr.  MagTiire:  You  may  step  down,  Mrs.  Lyons. 
Would  it  be  satisfactory,  your  Honor,  if  we  put  the 
screen  up  on  this  table  (indicating)  ? 

The  Court:     Surely,  any  place  that  is  convenient. 

Mr.  Maguire :  I  may  say,  your  Honor,  that  those 
pictures  which  we  are  no^y  about  to  display  were 
taken  by  Dr.  Chamberlain.  He  is  going  to  take  the 
stand  later  and  I  would  like,  with  your  Honor's  ap- 
proval, that  as  they  are  being  shown.  Dr.  Chamber- 
lain, who  is  in  the  court  now,  give  the  narrative  of 
where  [58]  and  what  circumstances  these  pictures 
were  taken  and  we  will  then  put  him  on  the  stand 
for  testimony.  While  that  is  going  on,  your  Honor, 
we  may  have  the  roll  of  film  marked  for  identifica- 
tion? 

The  Court:    Let  it  be  marked. 
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Mr.  Beebe :     Counsel  has  seen  it  and  we  now  offer 
it  in  evidence. 

The  Court:     It  may  be  received  in  evidence. 
The  Clerk :     Plaintiff's  Exhibit  8. 

(Whereupon,   Plaintiff's  Exhibit  8  was   of- 
fered and  received  in  evidence.) 

Mr.  Maguire :     Doctor,  will  you  be  sworn,  please  ? 

FRANCIS  CHAMBERLAIN 

was  thereupon  produced  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Maguire: 

Q.  All  right  now,  as  the  film  starts.  Dr.  Cham- 
berlain, I  want  you  to  explain  it. 

A.  This  film  was  taken  about  twenty-four  hours 
before  the  accident,  when  we  were  on  the  boat  be- 
tween Frales  Bay  and  Cape  San  Lucus,  this  is 
Lower  California.  In  the  vicinity — this  is  our  ship 
with  the  fishing  gear  out  as  we  were  fishing  for 
marlin. 

Q.  And  when  you  see  an  individual  in  the  pic- 
tures, will  you  please  tell  who  they  are? 

A.  Yes.  I  don't  think  I  have  to  explain  that  I 
am  an  amateur.  That's  Dr.  Rush  and  Mr.  Lyons 
just  behind  him  as  they  are  fishing.  Dr.  Rush  in  the 
foreground  and  James  Lyons  in  the  background.  We 
had  our  gear  out  for  fishing  for  marlin,  we  were  up- 
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ing  the  small  rod,  and  the  scene  that  we  are  just 
about  to  see,  is  where  Dr.  Rush  is  about  to  get  a 
Sierra  mackerel  and  Mr.  Lyons  is  just  beyond. 
That's  Dr.  Rush  and  Mr.  Lyons  is  just  beyond  Dr. 
Rush.  That's  Howard  Irwin  with  the  high  cap  there 
pulling  in  the  small  fish.  A  Mexican  pulling  in  Dr. 
Rush's  Sierra  mackerel  and  this  was — it  don't  show 
— this  was  a  fish  that  [60]  we  lost.  Those  are  por- 
poises over  in  the  distance  that  are  all  diving.  The 
next  scene  will  be  the  marlin — there  is  the  marlin. 
Those  are — those  are  porpoises,  I  am  sorry.  Now, 
this  is  going  to  be  the  marlin  which  Mr.  Lyons  has 
hooked.  Now,  you  can  see  it  jump.  We  estimated  it 
to  be  about  200  pounds  and  to  be  about  six  feet  long, 
and  this  one  he  played  for  about  a  half  an  hour. 
This  was  the  first  marlin  I  had  seen,  but  the  boys 
and  the  old-timers  explained  that  this  was  a  good- 
sized  one.  In  fact,  it  was  so  big  that  finally  it  broke 
the  line  and  we  lost  it,  after  Mr.  Lyons  played  it 
for  about  a  half  an  hour.  The  Mexican  boy  who  is 
standing  there— that's  the  pole  that  is  up — that  Jim 
Lyons'  line  is  playing  the  fish  with  and  now  the 
fish  has  broken  the  line.  This  is  Cape  San  Lucus  and 
the  entrance  to  the  harbor  as  we  came  in.  That's  at 
the  very  tip  of  Lower  California  where  we  landed 
and  stayed,  it  was  on  shore.  That's  looking  at  the 
country  on  the  shore  where  we  were  hunting  doves. 
This  is  the  area  just  in  back 

Q.     Well,  there  seems  to  be  a  fairly  flat  level 
ground  there  and  the  hills  in  the  back? 

A.    Yes.  This  is  Mr.  Lyons  on  the  gi'ound  and 
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Homer  Rush  is  pointing  out  the  car  and  the  road 

nearby,  the  mesquite  bush  and  the  sand. 

Q.     Is  that  Mr.  Lyons'  body? 

A.  That's  Mr.  Lyons'  body  against  the  mesquite 
brush  and  Dr.  Rush  pointing.  That  is  Senor  Ruiz, 
the  port  captain  who  took  us  on  [61]  the  hunting 
expedition.  That's  where  we  go  in  and  out  of  town 
to  try  to  get  word  to  the  police  and  the  village  up 
al)ove.  Just  the  scenes  of  the  town  while  we  waited 
to  try  to  get  word  through  to  the  police.  That's  Mr. 
Howard  Irmn  going  into  the  telegraph  office.  This 
is  just  a  small  Indian  village  of  about  3,0(X)  people 
at  the  tip  of  Lower  California,  and  it  was  about  a 
mile  and  a  half  from  this  little  village  where  the 
accident  occurred.  Dr.  Rush  there,  and  I  don't  think 
there  is  any  more  pertinent — I  am  not  sure — it's 
been  quite  a  while  since  I've  seen  this  film. 

Q.     You  had  taken  some  other  film? 

A.  I  took  two  more  rolls  of  film  back  at  the 
body,  including  all  of  the  inquest,  and  the  local 
I)hysician,  the  man  who  was  in  charge  of  the  autopsy, 
insisted  that  I  destroy,  in  their  presence,  the  two 
rolls  of  film. 

Q.     However,  this  one  you  saved? 

A.  I  had  gone  back  to  the  ship  to  get  more  films 
and  had  left  this  one  on  board.  No  explanation  was 
given  to  me  as  to  why,  but  we  were  in  trouble  and 
anxious  to  please  the  locals  so  that  I  didn't  object. 

Mr.  Maguire:  If  it  please  your  Honor,  we  hap- 
pen to  have  blown  up  in  black  and  white  several  pic- 
tures of  the  body  lying  there. 
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The  Court:     That's  what  I  was  going  to  ask  you. 

Mr.  Maguire:  I  think  we  can  proceed,  your 
Honor. 

The  Court:     Very  well. 

Mr.  Maguire:  Mr.  Clerk,  I  would  like  to  have 
you  mark  and  [62]  give  exhibit  numbers  to  these 
three  photographs. 

The  Clerk:     Plaintiff's  Exhibits  9,  10  and  11. 

(Whereupon,  three  photographs  were  marked 
by  the  clerk  as  Plaintiff's  Exhibits  Nos.  9,  10 
and  11  for  identification.) 

Mr.  Maguire:  May  I  approach  the  witness,  your 
Honor  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Maguire)  :  I  hand  you  here.  Doc- 
tor, a  photograph  which  is  marked  Exhibit  9  and  see 
if  you  recognize  that. 

A.  Yes,  I  do.  Dr.  Rush  is  in  the  foreground  and 
Mr.  Lyons  in  the  background. 

Q.  That's  one  of  the  pictures  that  were  on  the 
film?  A.    Yes,  sir. 

Q.  Except  not  in  color,  and  then  I  hand  you  a 
photograph  marked  Exhibit  10  for  identification, 
can  you  state  what  that  is  ? 

A.  Yes,  that's  Mr.  Lyons'  body  lying  in  the  sand 
after  the  accident. 

Q.  Was  that  taken  after  he  had  been  moved  and 
the  tarp  or  blanket  or  what  not  put  down? 

A.  It  was  when  I  first  saw  him  and  I  was  about 
a  mile  away  at  the  time  of  the  accident,  and  I  didn't 
see  him  before  that  tarp  had  been  put  there. 
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Q.  I  see.  The  next  is  Exhibit  11  and  Exhibit  11 
is  what? 

A.  Dr.  Rush  in  the  foreground  and  Mr.  Lyons 
in  the  background,  at  the  time  Dr.  Rush  caught  his 
fish.  [63] 

Q.  And  the  yacht,  I  think  you  called  it  the 
' '  Go-Gee  "  ?  A.     The  "  Jo- Jay, ' '  yes. 

Mr.  Maguire:  We  offer  them  in  evidence,  your 
Honor. 

Mr.  Kriesien:  Let  me  see  them.  We  have  no  ob- 
jection. 

The  Court:     They  may  be  received  in  evidence. 

(Whereupon,  three  photographs  marked 
Plaintiif 's  Exhibits  Nos.  9,  10  and  11  were  of- 
fered and  received  in  evidence.) 

Mr.  Maguire:  That's  all.  We  will  withdraw  him 
temporarily  as  the  expert  testimony  and  get  the  full 
story  about  this  situation  later  from  the  witness. 

Mr.  Beebe:  If  your  Honor  please,  we  will  call 
Dr.  Christen,  please.  May  I  have,  at  this  time,  these 
marked  as  exhibits  ? 

The  Clerk:  Plaintiff's  Exhibits  13  and  14  for 
identification. 

(Whereupon,  documents  were  marked  by  the 
clerk  as  Plaintiff's  Exhibits  13  and  14  for  iden- 
tification.) 

Mr.  Beebe:  May  the  Court  please,  at  this  time 
the  plaintiff  offers  in  evidence  Exhibit  No.  12  for 
identification  which  is  a  photostatic  copy  of  the  re- 
port of  the  inquest  in  Spanish. 
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The  Coin  t :    Let  it  be  received. 

Mr.  Beebe:  Together  with  a  translation  which 
shalJ  be  displayed  to  counsel^  and  which  is  Exhibit 
No.  13  for  identification. 

^Ir,  Kriesien:     No  objection. 

The  Court:  It  will  be  received- 
Mr.  Beebe:  And  Exhibit  No.  14  for  identtfica- 
tion^  which  is  a  ti*anscription  in  the  Spanish  of  Mr. 
Kriesien 's  cross-examination  [64]  of  Dr.  Serrano, 
one  of  the  Mexican  doctors,  together  with  a  transla- 
tion attached  thereto,  which  ^Ir.  Kriesien,  counsel 
for  the  defendant,  has  extended  to  us. 

Mr.  Kriesien:    No  objection. 

The  Court :    It  will  be  received. 

( Whereupon,  Plaintiff's  Exhibits  Nos.  12,  13 
and  14  were  offered  and  received  in  evidence.) 

Mr.  Beebe:     Has  the  witness  been  sworn?  [65] 

DR.  JOSE  J.  CHRISTEN 

was  thereupon  produced  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Beebe: 

Q.  Will  you  state  youi*  name,  please,  Doctor? 

A.  Jose  J.  Christen/Y/Elorencia. 

Q.  How  old  are  you? 

A.  I  am  twenty-seven  years  old. 

Q.  And  what  has  been  your  education? 

A.  After  I  finished  high  school,  I  took  two  years 
of  college  in  the  University  of  Mexico,  and  then  I 
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had  six  years  of  medical  training  in  the  University 

of  Mexico.  The  full  name  of  the  university  is 

Q.  Well,  Doctor,  it  has  already  been  written  on 
this  piece  of  paper  and  so  that  it  is  correct,  we  will 
give  it  to  the  reporter  and  he  can  take  it  off.  (Uni- 
versidad  Nacional  Autonoma  de  Mexico.)  And  what 
degree  did  you  get  at  the  University  of  Mexico  City  ? 

A.     Physician  and  surgeon. 

Q.     Doctor  of  medicine  and  surgery  f 

A.     M.D.,  corresponds  to  M.D. 

Q.  I  see.  And  after  your  graduation  from  med- 
ical school,  did  you  do  an  internship? 

A.  We  are  required  to  do  internship  prior  to 
your  graduation  out,  [66]  so  I  had  one  internship 
in  Mexico  General  Hospital,  Mexico  City,  and  then 
I  thought  I  wanted  to  have  more  training  and  I 
came  to  the  United  States  as  an  exchange  visitor.  I 
went  to  Iowa,  and  I  was  at  the  Iowa  Lutheran  Hos- 
]3ital  in  Des  Moines,  and  I  took  a  regular  rotating 
internship.  After  that,  I  went  to  Phoenix  for  sur- 
gical training.  I  trained  in  St.  Joseph's  Hospital  in 
Phoenix,  xlrizona,  took  first  year  of  surgical  resi- 
dency, and  then  I  made  up  my  mind  about  pathology 
and  Dr.  Lehman  was  so  kind  as  to  take  me  in  his 
laboratory  in  the  Good  Samaritan  Hospital  here  in 
Portland. 

Q.     And  when  was  that? 

A.     I  started  on  October  1st. 

Q.     Of  this  year?  A.     Of  this  year. 

Q.  1955,  and  you  are  associated  with  Dr.  Leh- 
man? 
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A.  I  wouldn't  say  associated,  I  am  under  his 
supervision. 

Q.  I  see.  May  I  have  the  Spanish  document  that 
I  just  introduced  in  evidence — that  was  too — may  I 
approach  the  witness,  your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Beebe) :  Doctor,  I  hand  you  a 
photostatic  copy  of  a  report  of  inquest  which  was 
conducted  in  Mexico,  and  I  wish  to  refer  you  to  the 
portion  beginning  ''Dictamen  emitido  por  los 
Peritos."  Do  you  see  where  I  am? 

A.     Yes.  [67] 

Q.  Now,  Doctor,  at  our  request — that  is  Mr.  Ma- 
guire's  and  mine  last  evening,  long  about  10  o'clock, 
did  you  examine  this  document  and  start  to  work  on 
a  translation  on  that  immediately? 

A.  Yes.  I  examined  the  document  and  I  wrote  a 
translation  of  the  part  that  corresponded  to  the 
physician's — or  what  they  say — I  don't  know  what 
would  be  the  straight  wording 

Q.     An  autopsy  report? 

A.  It  is  not  quite  an  autopsy  report.  In  Mexico, 
it  is  called  "the  lifting  of  a  cadaver,"  raising  it. 
The  physician  is  asked  to  go  and  to  examine  the 
cadaver  inside  where  it  is.  No  one  should  have 
touched  it  and  find  anything  that  is  surrounding  it 
or  corresponding  to  the  death,  and  then  he  is  author- 
ized to  take  it  over  to  the  morgue  or  any  place  where 
the  autopsy  can  be  performed,  and  then  the  autopsy 
report  and  the  conclusion  which  would  be  the  diag- 
nosis. 
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Q.     I  see.  A.     So,  that's  what  I  translated. 

Q.     That's  what  you  translated?  A.     Yes. 

Q.  Now,  when  you  translated  it.  Doctor,  for  the 
Court,  will  you  read  it  in  English,  that  portion  that 
you  have? 

A.  I  quoted  it  down — I  could — can  try  to  trans- 
late it  from  memory  without  the  written  part,  or  I 
could  read  my  translation  anyway. 

Q.     Well,  will  you  read  your  translation?  [68] 

A.     I  have  it  here. 

Mr.  Maguire:  May  I  suggest,  for  clarification,  if 
the  witness  can  translate  one  sentence  at  a  time  in 
Spanish  and  then  give  it  in  English. 

The  Witness:     O.K. 

The  Court:  Well,  I  will  tell  you  what  I'd  like 
to  do,  I  would  like  to  take  a  copy  of  the  Spanish 
and  follow  the  doctor  as  he  translates. 

Mr.  Beebe:  Fine,  I  have  another  one  here,  your 
Honor,  so  you  won't  have  to  get  down. 

The  Witness:  Well,  he  could  read  the  report  to 
me  and  I  could  tell  him  the  translation. 

"Mr.  Beebe:  Would  that  be  satisfactory  to  your 
Honor  or  should  I  hand  him  this  other  one? 

The  Court:  All  right.  Where  do  you  want  to 
start  reading? 

The  Witness :     Where  it  says  ''Habiendo  sido 

The  Court:  "Habiendo  sido  solicitados  por  el." 
What  does  that  mean  there?  Translate  as  much  as 
I  have  read. 

The  Witness:  ''Having  been  asked  by  the  prose- 
cutor of  the  town  as  auxiliary  coroners" — I  thought 
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that  was  the  translation,  I  don't  know  the  American 
legal  term — but  these  are  the  authorized  physicians 
to  go  and  check  the  cadaver,  as  I  referred  before, 
and  they  are  not  the  nominees,  but  they  are  auxil- 
iary. I  mean  it's  not  quite  the  ones  that  had  the 
title,  but  they  were  auxiliary  coroners.  The  under- 
wi'itten  proceeded  to  the  place  [69]  called  Los 
Llanos  at  10  a.m.  on  February  15.  1953,  on  the  Cape 
of  San  Lucus." 

The  Court :     On  the  10th 

The  Witness:  "On  the  10th  of  February  to  Los 
Llanos  on  the  Cape  of  San  Lucus,  to  inspect  the 
cadaver  of  an  individual  of  American  citizenship." 

The  Coui^:     Now,  did 

The  Witness:     "To  run  on  an  individual 

The  Court:     Of  American  nationality? 

The  Witness:  Of  American  citizenship.  Nation- 
ality doesn't  quite  give  the  same  idea. 

The  Court :  I  know,  it  is  used  in  Spanish  to  indi- 
cate a  citizen? 

The  Witness:  Yes.  It's  an  impersonal  term 
which  is  difficult  to  translate  in  English.  And  then  I 
used  the  past  tense  and  says,  "When  we  removed  to 
the  above-mentioned  place  a  cadaver"  and  there  is 
where  you  stopped. 

Mr.  Kriesien :  If  the  Court  please,  we  have  a  cer- 
tified copy  in  typewriting  of  the  original. 

Mr.  Maguire:  I  think  it  may  be  a  little  easier 
for  your  Honor  to  read. 

The  Court:    Let's  see.  Where  were  we  now? 

The  Witness:     "En  la  que  se 
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The  Court:     What  line  is  that  on  your  page? 

The  Witness:     Well,  eight  from  the  clictamen. 

The  Court:  Well,  this  is  going  to  be  a  long  and 
painful  process,  gentlemen,  now  I  can  underhand 
this  and  I  am  willing  to  accept  the  doctor's  trans- 
lation of  this.  The  best  I  can  see  from  the  way  it  is, 
his  translation  is  correct,  if  you  are  willing  to  accept 
that. 

Mr.  Kriesien :  I  am  going  to  accept  that,  if  I  can 
refer  to  the  translation  later. 

Mr.  Beebe:    We  will  accept  that. 

The  Court:  Then  I  will  let  the  record  show  that 
I  will  go  over  the  translation  and  compare  it  with 
the  original  if  it  is  satisfactory  to  counsel. 

Mr.  Beebe:     That  is  satisfactory. 

Mr.  Kriesien:     That  is  satisfactory. 

The  Court:  I  want  to  take  a  recess  for  about 
twenty-five  minutes,  there  is  a  gentleman,  a  friend 
of  mine  that  came  in.  The  Court  is  in  recess. 

(A  short  recess  was  taken.) 

The  Court:     Proceed. 

Mr.  Beebe :  May  I  have  this  marked  ?  Dr.  Chris- 
ten, you  handed  me  the  written  translation  which 
you  have  made  and  it  has  now  been  marked  Exhibit 
No.  15  for  identification,  is  that  the  written  transla- 
tion that  you  have  made  ?  A.    Yes,  this  is  it. 

(Whereupon,  a  document  was  marked  by  the 
;        clerk  as  Plaintiff's  Exhibit  No.  15  for  identi- 
fication.) [71] 
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Mr.  Beebe :  We  offer  it  in  evidence,  if  the  Court 
please. 

The  Court:     All  right. 

(Whereupon,  Plaintiff's  Exhibit  No.  15  was 
offered  and  received  in  evidence.) 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  I  hand  you 
Plaintiff's  Exhibit  No.  14  in  evidence  and  ask  you 
to  give  a  translation  of  that.  That  is  the  interroga- 
( Testimony  of  Dr.  Jose  J.  Christen.) 
tion,  your  Honor,  of  Dr.  Serrano  by  Mr.  Kriesien 
and  the  answers  which  he  gave. 

A.  It  says,  with  a  Roman  number  here,  in  our 
translation  we  found  the  part — it  didn't  say  part — 
but  it  should  say  it  concerning — that  says,  then  in 
quotation  marks  "congested  lungs  and  they  were 
cut  sections,  a  black  liquid  blood  seeped;  the  supe- 
rior and  inferior  lobes  of  the  left  lung  were,"  and 
then  an  undistinguishable  word 

The  Court:  May  I  inquire,  Doctor,  did  you  not 
make  that  translation? 

The  Witness:     This  is  not  a  translation. 

The  Court:  You  mean  you  are  translating  it  at 
sight  ? 

The  Witness :     At  sight,  yes. 

The  Court:     All  right. 

The  Witness:  And  a  word  that  has  no  meaning 
in  Spanish,  and  then  as  if  someone  were  asking  it, 
"is  this  the  correct  translation,"  and  then  it  says, 
"Yes,"  but  it  is  obvious  that  someone  made  a  mis- 
take there,  instead  of  what  they  should  say  "fun- 
cionados,"  so  they  probably  asked  him  the  right 
question.  I  remember  in  [72]  the  original  document 
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that  it  says,  ' '  f uncionados, " — I  mean — it  is  not  a 

good  word. 

The  Court :  Well,  we  are  not  here  to  criticize  the 
use  of  the  word.  Doctor,  we  are  just  trying  to  get  as 
literal  a  translation  as  we  can. 

The  Witness :  I  mean  not  as  good,  but  I  mean — 
I  am  criticizing  the  spelling — it  is  not  spelled  right. 

The  Court:     I  can  see  that. 

Q.  (By  Mr.  Beebe) :  What  did  you  think  the 
word  should  be  and  what  did  you  think  that  means 
''funcionados"? 

A.  I  think  it  means  fused  together,  meaning  one 
single  entity. 


The  Court 
Mr.  Beebe 
The  Court 


A  fusion,  in  other  words? 

Of  the  lobe  of  the  lung? 

I  think  it  is  obvious  that's  what  the 
word  means  because  the  manner  in  which  it  is 
spelled  here. 

The  Witness:  In  the  two  documents,  they  have 
different  opinions,  and  the  two — when  I  answer 
^'Yes,"  I  don't  think  that  anybody  can  just  use  this 
word  for  anything  in  Spanish.  It  doesn't  exist  in 
Spanish,  because  I  thought^ — or  I  think  it  must  be  a 
tjrpographical  error,  and  does  this  mean  there  was 
no  congestion  of  the  left  lung  and  the  answer  "Yes." 
There  was  in  some  part  of  the  thing  they  said  that 
both  lungs  were  congested  so  it  is  only  natural  they 
answered  they  were  congested.  This  is  exactly  the 
word  mentioned  over  there  and  "funcionado"  means 
that  it  is  made  in  only  one  part,  and  I  still  say  this 
is  not  [73]  the  right  word  and  it  should  say  "fun- 
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ciuuados."  Maybe  their  region  they  used,  but  they 
do  accept  that  it — the  fact  was  that  it  would  make 
it  one  part,  with  this  word  they  are  making  that — 
they  are  making  just  one  entity,  the  lungs  were  in 
one  entity,  so  at 

The  Court:  All  right,  let's  go  on  to  the  next 
section. 

The  Witness:  "Was  there  any  evidence  of  anti- 
mortmn  clotting  or  embolus  in  the  pulmonary 
artery,"  and  they  say,  "No"  and  then  second — in 
our — this  is  not  right — in  our  translation  the  peri- 
cardium is  thickened  with  adhesions  to  the  dia- 
phragm and  is  that  correct,  and  they  say,  "Yes." 
Then  "Was  the  heart  free  from  the  pericardium  in 
the  pericardim"  and  they  answer,  "Yes."  Then 
"Was  there  any  adhesion  to  the  wall  of  the  heart," 
and  they  say,  "No."  This  is  confirmatory  of  the  one 
part.  "Was  there  any  evidence  of  pericarditis  in  the 
wall  of  the  heart  1"  They  answer,  "No,  the  evidence 
of  pericarditis  was  the  thickened  pericardium  and 
the  adhesion  to  the  diaphragm." 

The  Court:     I  agree  with  you  so  far. 

The  Witness:  Thickened  pericardium  means  or 
had  the  meaning  of  an  increase  in  the  normal  peri- 
cardium and  they  say,  "Yes,"  so  the  pericardium 
was  thickened,  the  pericardic  liquid  was  increased, 
"Was  this  a  normal  aspect  or  was  it  purulent?" 
Answer:  "It  was  cirrhosis,  which  corresponded 
pretty  close,  and  it  was  not  turbid  like  in  acute  peri- 
carditis, as  it  would  be  in  acute  pericarditis,  but  it 
was  transparent.  Then  third,  [74]  in  our  transla- 
tion it  says  the  "aortic  sigmoid  valve  in  English 
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are  called  the  semicircular  or  semilunar  valves  and 

were  thickened  and  hardened." 

The  Court:     Engrossed? 

The  Witness:  That  means  they  were — that  they 
were  thickened  and  hardened  with  atheromatous 
plaques.  Is  this  a  correct  translation  ?  And  they  say, 
"Yes."  And  we  found  that  there  was  hypertrophy 
of  the  left  ventricle  and  then  fourth,  coronary  ar- 
teries. Our  translations  were  dissected  and  athero- 
matic  plaques  were  found. 

The  Court:  Literally,  it  means  encountered 
atheromatic  plaques. 

The  Witness :  After  the  time  they  did  that,  they 
said,  "Is  this  translation  correct?"  and  they  say, 
"Yes."  What  is  the  meaning  of  "los  cuales"?  And 
they  mean  which  this  is  a  little  screwed  up  because 
if  I  don't  know  English  and  someone  asks  what  is 
"los  cuales,"  I  would  have  a  lot  of  trouble.  I  would 
tell  you  in  Spanish. 

The  Court:  Well,  that  is  when  they  answered, 
they  said,  "Which?" 

The  Witness:  But  this  has  nothing  to  do  with 
the  medical 

The  Court:     What  coronary  artery 


The  Witness:  What  coronary  artery  was  dimin- 
ished. The  anterior  and  posterior  coronary  arteries. 
In  Mexico,  we  call  it  the  anterior  near  the  left  coro- 
naries  and  posterior  near  the  [75]  right  coronaries. 
That  was  not  in  English.  "Which  was  the  diminish- 
ment  in  the  diameter?  Impossible  to  answer."  They 
didn't  know\  I  mean — they — I  don't  know — they 
just  couldn't  answer  it — then  five,  in  our  translation 
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relative  to  the  biliary  stone  or  gallstones.  ''Abdo- 
men, liver  red  dark  increased  in  weight  and  size, 
hardened  or  resistant  to  the  cut  section." 

The  Court:  In  other  words,  you  mean  he  had  a 
hardened  liver;  it  was  difficult  to  dissect? 

The  Witness:  Yes.  "Gall  bladder  full  of  green 
dark  bile  in  approximate  amount  of  40  c.c.  He  has 
two  gallstones.  One  of  one  centimeter  and  the  other 
one  of  three  millimeters  in  diameter.  Is  this  the 
correct  translation?"  and  the  answer  is  "No." 

The  Court:     It  is  the  following 

The  Witness :  It  is  the  following.  The  gall  blad- 
der was  full  of  green  dark  bile  in  an  approximate 
amount  of  40  c.c.  containing  two  gallstones,  one  of 
one  centimeter  in  diameter  lodged  in  the  union  of 
the  cystic  canal  with  the  common  bile  duct,  what  we 
call  the  common  bile  duct,  and  also  one  smaller  of 
three  millimeters  in  diameter  in  the  fundus  of  the 
gall  bladder.  Both  were  free.  Five,  our 

Mr.  Beebe:     That's  the  English  translation? 

The  Coui^t :  I  want  to  say  for  the  record,  that  the 
doctor's  translation  appears  to  me  to  be  an  adequate 
one  and  a  correct  one,  if  you  gentlemen  are  willing 
to  accept  that.  [76] 

Mr.  Kriesien :  We  are,  you  understand.  We  have 
not  had  an  opportunity  to  examine  the  translation, 
the  other  feature  of  it. 

The  Court:  Subject  to  any  corrections  that  you 
care  to  make,  gentlemen,  if  it  is  determined  that 
such  corrections  are  to  be  made. 

Mr.  Beebe:    You  mav  cross-examine. 
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Cross-Examination 
By  Mr.  Kriesien: 

Q.  May  I  have  No.  15?  That  is  the  doctor's 
translation. 

(Document  is  handed  to  counsel.) 

Q.  (By  Mr.  Kriesien)  :  Doctor,  did  you  have 
occasion  to  examine  a  translation  of  the  Mexican 
autopsy  performed  by  John  W.  Wilson  and  com- 
pare that  with  your  translation? 

A.     Not  in  total. 

Q.     With  reference  to  the  autopsy? 

A.    Yes. 

Q,     Or  investigation  by  the  doctors  ? 

A.     Yes. 

Q.  I  have  not  had  an  opportunity  to  go  into  it, 
in  detail,  but  were  there  any  variances  in  any  ma- 
terial aspects  between  your  translation  and  that  of 
Dr.  Wilson? 

A.  At  the  time  I  examined  it,  I  had  not  made 
my  written  translation,  but  I  noticed  some  differ- 
ences in  what  I  would  say  and  what  the  translation 
said,  so  you  could  tind  some  differences,  yes. 

Q.     But  not  in  any  material  aspect?  [77] 

A.     I  beg  your  pardon  ? 

Mr.  Beebe :  If  the  Court  please,  the  witness  does 
not  know  what  the  issues  are  in  this  case,  and  so 
to  ask  him  whether  it  would  be  different  materially, 
I  don't  think  it  is  competent. 
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The  Court:  Well,  I  think  I  will  allow  the  ques- 
tion. I  can  realize  how  one  translator  of  a  particular 
document  might  use  an  entirely  different  expression 
which  would  amount  to  the  same  thing,  but  which 
would  be  different  language.  It  wouldn't  change 
the  substance  of  it,  whatever  that  is.  I  think  this  is 
the  way  of  getting  it. 

Mr.  Kriesien:  I  am  asking  if  it  is  different, 
and  the  doctor  practically  admitted  that  the  si^elling 
is  erroneous  in  some  particular,  and  I  would  like 
to  get  this  cleared  up.  This  is  Plaintiff's  Exhibit 
13,  which  is  the  translation  performed  by  Mr.  Wil- 
son. 

(Document  handed  to  witness.) 

Mr.  Kriesien:     On  page  16. 

Mr.  Beebe:  Shouldn't  he  also  have  the  Span- 
ish  

Mr.  Kriesien:  I  am  going  to  compare  the  Eng- 
lish translation  on  page  16.  Let  us  go  down  to  the 
part  about  the  heart,  after  upper  and  lower  left 
pulmonary  lobes  were  functional.  That  would  be 
the  13th  line  from  the  bottom. 

The  Witness:  Yes.  The  upper  and  lower  left 
pulmonary  lobes  were  functional.  This  must  be 
''were  fused." 

Q.  (By  Mr.  Kriesien) :  All  right.  You  have  in 
your  translation  [78]  "the  semicircular  valves  of 
the  aorta  were  thickened  and  hardned  with  athero- 
matic  deposits."  Now,  is  that  semicircular  or  semi- 
lunar valve? 
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A.     That  is  no  difference  anatomically. 

Q.     I  see. 

A.     In  Spanish,  that  is  ^'sigmoid." 

Q.  You  use  the  word  ^'mitral  valve,"  is  that  the 
same  as  the  left  you  use  in  your  translation  of  it, 
*' mitral  valve  slightly  hypertrophied,  the  left  auric- 
ular ring  slightly  dilated"? 

A.  Yes,  it  corresponds  anatomically  to  the  same 
thing.  I  wanted  to — it  says  here  *'of  the  aortical" — 
it  should  say  "aortic." 

Q.  I  see.  I  believe  that  is  all,  your  Honor,  there 
is  no  variance  between  the  two  translations,  I  can 
see,  that  are  material. 

Redirect-Examination 
By  Mr.  Beebe: 

Q.  On  this  question.  Doctor,  of  the  word  "func- 
tional," that  appears  in  this  translation,  is  that  the 
same  one  that  you  said  probably  was  a  typo- 
graphical error,  and  should  be  fused,  made  one'? 

A.  In  the  paper  I  just  read,  I  don't  remember 
the  numbers  you  put  for  them,  in  that  paper  the 
Judge  read  for  me,  that's  the  discussion  of  that 
word  before 

The  Court:  Well,  the  word  used  in  one  of  the 
Spanish  papers  there,  is  absolutely  meaningless  in 
Spanish.  It  either  intended  to  mean  functioned  or 
functional  or  fused,  one  or  the  other,  but  [79]  it's 
obviously  a  typographical  mistake. 

Mr.  Kriesien :     I  am  just  wondering,  your  Honor, 
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whether  the  same  error  prevailed  in  the  autopsy 

report  or  in  the  supplemental  report. 

Mr.  Beebe :  Yes,  it  did.  This  translation  that  we 
offer  says  that  the  superior  and  inferior  left  lunt^ 
lobes  are  functional,  and  the  translator  said 
"fused."  So  it  apparently  means  that  they  were 
fused,  and  it  was  a  typographical  error;  is  that 
right,  Doctor? 

The  Witness:    Yes. 

Mr.  Beebe:     Thank  you.  Doctor. 

Mr.  Maguire :  Last  night,  Doctor,  when  we  were 
going  over  it,  you  came  to  one  word  which  you 
said,  and  I  think  it  was  with  regard  to  one — the 
word  in  Spanish  w^as  given,  it  means  striated,  and 
you  said  that  was  an  erroneous  translation  in  it? 

Mr.  Beebe:  The  word,  that  Spanish  word  w^as 
"felatado,"  and  you  thought  that  there  had  been  a 
typographical  error,  that  the  typist  had  made  a 
mistake,  and  it  should  be  ''dilatados." 

The  Witness:     Yes. 

Mr.  Beebe:  In  your  translation,  which  meant 
dilated  ? 

The  Witness:  I  put  the  one  for  dilated.  I 
thought  that  that  word  is  never  used  in  medical 
terms  to  design  something  in  the  heart  of  that 
kind. 

The  Court:     What  was  the  word? 

The  Witness:     Filatado.  [80] 

The  Court:     It  would  be  meaningless. 

The  Witness:  It  could  be  ragged,  something 
like  ragged,  but  in  their — I  think  in  the  papers,  I 
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show  somewhere  else  that  the  word  "filatado"  is 

suppressed  entirely. 

Mr.  Beebe:  In  the  later  paper,  the  second  one 
you  read,  it  said  ''dilated'"? 

The  Witness:     Yes. 

Q.  (By  Mr.  Beebe)  :  And  so  that  you  believe 
that  the  original  Spanish  word  ''filatado"  was  a 
typographical  error? 

A.  Dilitado,  which  is  dilated,  and  in  this  trans- 
lation, the  translator  assumed  that  it  was  dilated, 
because  it  is  such  an  odd  word  in  Spanish  that  he 
recognized  that  there  was  an  error.  I  can  see — the 
auricular  ventricular  ring  slightly  dilated.  So  the 
other  one,  I  think,  could  be  pretty  well  forgotten. 

Q.  He  made  the  same  correction  that  you  did 
because  of  the  fact  that  it  didn't  have  any  meaning, 
the  "filatado"? 

A.     Yes,  he  made  the  same  correction. 

Mr.  Beebe:     That's  all,  your  Honor. 

Mr.  Kriesien:     Nothing  further. 

The  Court:  You  may  be  excused.  Doctor,  thank 
you. 

(Witness  excused.) 

Mr.  Beebe:     Call  Dr.  Lehman.  [81] 
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DR.  WILLIAM  LEWIS  LEHMAN 

was  thereupon  produced  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,  having  been  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Beebe: 

Q.     Will  you  state  your  name,  please.  Doctor? 

A.     William  Lewis  Lehman. 

Q.     Are  you  a  duly  licensed  and  practicing  physi- 
cian and  surgeon  in  the  State  of  Oregon'? 

A.     Yes,  I  am. 

Q.     And  do  you  have  a  specialty? 

A.     Pathology. 

Q.  Doctor,  would  you  describe  for  the  Court 
your  educational  qualifications'? 

A.  I  graduated  from  the  University  of  Min- 
nesota in  1938  and  the  Bachelor  of  Medicine.  I 
made  the  regular  rotating  internship  duly  recog- 
nized. I  received  a  Doctor  of  Medicine  degree,  fol- 
lowing which  I  practiced  internal  medicine  in 
North  Dakota,  following  which  I  spent  a  year  in 
pathology  in  the  University  of  Minnesota,  graduated, 
following  which  I  spent  a  year  in  the  pathology  de- 
partment as  an  instructor  at  the  Fort  Wayne  Uni- 
versity Medical  School  in  Detroit,  following  which 
I  spent  four  years  in  the  Navy  as  a  pathologist.  Then 
I  spent  two  years  as  a  fellow  instructor  in  pathology 
in  the  pathological  department  at  Columbia  Univer- 
sity at  New  York  City,  following  that  time,  I  have 
come  here  to  practice  pathology  as  a  director  at  [82] 
Good  Samaritan  Hospital. 
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Q.  Doctor,  are  you  a  lecturer  or  teacher  and  the 
head  of  the  department  of  pathology? 

A.  I  have  had  an  appointment  at  the  medical 
school,  my  appointment  is  now  in  effect. 

Q.  Have  you,  at  any  time,  done  teaching  else- 
where ? 

A.  Oh,  yes.  I  taught  at  the  University  of  Min- 
nesota in  the  department  of  pathology  and  in  the 
pathology  department  at  Duane  L^niversity  and 
those  of  New^  York  were  all  of  a  teaching  nature. 

Q.  And  do  you.  Doctor,  hold  a  certificate  as  a 
specialist  in  pathology,  or  is  there  such  a  thing? 

A.  Yes,  I  have  w^hat  is  called  a  board — I  mean  a 
diplomate  in  pathology  in  both  clinical  and  anatom- 
ical fields. 

Q.  Dr.  Lehman,  have  you  had  an  opportunity  to 
view  the  translation  of  the  Mexican  autopsy  pre- 
pared by  Mr.  Wilson  in  which  Dr.  Christen  testi- 
fied to  on  the  stand? 

A.  I  have  seen  one  translation.  I  have  not  seen 
the  translation  Dr.  Christen  made  last  evening  after 
he  left  me. 

Q.  You  have  seen  the  one  which  is  in  Exhibit 
No.  13  in  evidence,  have  you  not.  Doctor? 

A.     Yes. 

Q.  Now.  I  will  hand  you  Exhibit  No.  15  in  evi- 
dence, which  is  the  translation  of  Dr.  Christen  and 
ask  you  to  read  that,  if  you  will,  please,  to  familiar- 
ize yourself  with  it. 

A.  You  want  me  to  do  it  out  loud,  Mr.  [3] 
Beebe? 
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Q.  No,  just  read  it  so  that  you  are  familiar  with 
it. 

A.  This  is  in  essence,  essentially  as  much  as  we 
discussed  last  evening. 

Q.  And  except  for  the  matters  that  were  dis- 
cussed on  the  stand,  essentially  the  same  as  the 
Wilson  translation  ?  A.     Yes. 

Q.  Now,  Doctor,  were  you  engaged  to  attempt 
the  autopsy  upon  the  body  of  James  Lyons  ? 

A.    Yes,  I  was. 

Q.  Where  did  you  go  to  attempt  to  perform  that 
autopsy?  A.     In  Coos  Bay,  Oregon. 

Q.  And  were  you  able  to  perform  such  an  exami- 
nation ? 

A.  Only  a  very  sketchy  one,  inasmuch  as  the 
remains  had  already  been  autopsied  and  the  impor- 
tant viscera  had  not  been  returned  to  the  deceased. 

Q.  Now,  what  did  your  examination  consist  of, 
what  did  you  find*? 

A.  Well,  I  examined  the  remains  as  carefully 
as  I  could  under  the  circumstances,  upon  arriving 
in  Mill's  Funeral  Home  in  Coos  Bay.  We  found 
that  the  body  had  been  sealed  in  a  metal  container 
and  around  it,  set  on  the  top,  there  were  boards 
closing  the  metal  container,  which  I  was  told  was 
necessary  for  the  transport  of  the  body.  The  roof 
of  the  metal  container  was  soldered  and  with  a 
small  acetylene  torch  we  removed  it  and  found 
that  the  body  had  been  totally  wrapped  in  clean 
white  cotton  which  was  thoroughly  formalin  soaked, 
and  we  removed  the  cotton  and  then  [84]  inspected 
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the  body  as  closely  as  possible.  It  was  then  that  we 
noticed  the  viscera  of  the  thorax  and  the  abdomen 
were  absent  and  had  been  replaced  by  a  similar 
clean  white  formalin  soaked  cotton  again.  Only  a 
few  small  organs  remained  and  they  were,  namely, 
the  bladder;  prostate  gland,  and  a  portion  of  the 
terminal  rectum.  In  examining  the  cranial  cavity, 
we  found  that  it,  too,  had  been  opened  by  the  physi- 
cian and  the  top  of  the  bony  part  of  the  head  had 
been  replaced  but  prior  to  this,  the  brain  had  been 
replaced  with  cotton,  again  which  was  thoroughly 
soaked  with  formalin.  So  my  examination  was 
limited  chiefly  to  what  one  might  say  was  an  in- 
spection of  the  body. 

The  Court:  May  I,  just  as  a  matter  of  inquiry. 
Doctor,  what  useful  purpose  could  be  served  by 
removal  of  the  brain  in  a  situation  of  this  kind? 

The  Witness:  Any  autopsy  examination  to  be 
complete,  your  Honor,  must  include  an  examination 
of  the  brain,  and  I  presume  that  these  Mexican 
physicians  attempted  to  discern  the  presence  or 
absence  of  any  disorder  which  might  have  pre- 
cipated  this  man's  death. 

Q.  (By  Mr.  Beebe)  :  What  did  you  find  then 
upon  your  examination? 

A.  The  chief  findings,  those  that  represented 
the  deviations  from  normal  were  abrasions  or  what 
I  interpreted  with  the  knowledge  I  had  at  the  time 
as  pow^der  marks  which  were  found  on  the  posterior 
surface  of  the  body,  the  back  so  to  speak,  in  the 
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area  generally  called  the  wings  of  the  back,  and  I 
found  some  on  [85]  either  cheek  and  one  in  particu- 
lar close  to  the  lid  margin  on  the  right  and  another 
or  possibly  two  on  the  right  ear,  that  was  all. 

Q.  Did  you  find  any  powder  marks  on  the  tip  of 
the  shoulder?  A.     Yes,  there  was  some. 

Q.     I  beg  your  pardon? 

A.  These  linear  abrasions  were  several  centi- 
meters— they  appeared  to  be  several  centimeters 
long  and  they  were  raised  two  or  three  millimeters, 
but  it  was,  they  represented  tracks  of  some  trau- 
matic agent,  let  us  put  it  that  way,  these  raised 
welts  were  colored  blue  and  their  tracks  were 
generally  upward  and  outward  toward  the  scapula 
and  the  shoulders  and  the  cheeks  and  the  ear. 

Q.  Now,  Doctor,  have  you,  in  your  experiences, 
performed  a  large  number  of  autopsies  upon  men 
around  forty-nine  years  of  age ;  between  thirty  and 
fifty;  men  in  that  age  group? 

A.  I  have  performed  a, good  many  autopsies  of 
people  of  all  age  groups,  yes,  sir,  men  and  women. 

Q.  But  your  experience  with  men,  have  you  had 
considerable  experience  with  men  in  that  age  group  ? 

A.     I  would  say  that  it  was  considerable,  yes. 

Q.  Now,  in  conducting  those  autopsies  upon  men 
who  have  died  from  all  kinds  of  causes,  have  you 
had  occasion  to  examine  the  coronary  arteries  and 
the  arteries  of  men  in  that  age  group? 

A.  Yes,  an  autopsy  precludes  avoiding  the  heart. 
It  is  an  [86]  important  or  can  be  an  important  part 
and  it  is  a  part  of  every  autopsy,  and  naturally  the 
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arteries  are  a  routine  part  of  the  examination  of 
this  organ. 

Q.  Now,  what  percentage,  could  you  say,  of  men 
in  that  group,  show  atheromatic  deposits  in  the 
arteries  and  on  the  semilunar  valves  together  with 
stiffening  of  the  aoi'ta'? 

A.  This  is  a  difficult  question  to  answer  in  this 
respect,  that  hj  saying  is  there  or  is  there  not  an 
atheromatous  change,  one's  criteria  to  the  presence 
or  absence  may  vary  from  examiner  to  examiner. 
One  man  might  say,  "I  w^ouldn't  call  this  as  harden- 
ing of  the  arteries  unless  there  is  a  considerable 
degree."  Another  man  may  say,  ''I  will  feel  that 
anything  which  is  a  deviation  from  the  norm  is  a 
hardening  of  the  artery, ' '  but  any  man  near  the  age 
of  fifty,  let  me  say  it  this  way,  almost  every  in- 
dividual around  the  age  of  forty-nine  or  fifty  will 
have  some  arteriosclerosis.  Some  arteriosclerosis 
ma}^  involve  the  heart  valve.  I  mean,  it  is  not  con- 
centrated there,  but  it  is  found  in  greater  degrees 
elsewhere  in  the  arterial  system.  Arteriosclerosis  is 
an  aging  wear  and  tear  process  and  by  the  time 
fifty  comes  I  think  most  of  us  already  have  some 
such  change. 

Q.  Would  it  be  fair  to  say  then,  that  the  com- 
plete absence  of  sclerosis  in  the  arterial  system 
would  be  the  exception  rather  than  the  rule  in  men 
of  that  age  group? 

A.  If  you  could  put  it  not  quite  so  strongly,  I 
think  I  would  go  along  with  that,  because  every 
once  in  a  while  we  do  encounter  [87]  people  even 
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older  than  that  who  have  no  arteriosclerosis  at  all, 

])nt  that  is  the  exception,  to  be  sure. 

Q.     That  is  the  exception?  A.     Yes. 

Q.  Now,  Doctor,  when  an  autopsy  surgeon  re- 
ports that  he  has  foimd  atheromatic  deposits  and 
that  the  coronary  arteries  are  diminished  in  caliber, 
but  cannot  say  how  much,  can  you  tell  from  that 
how  much  arteriosclerosis  or  atheromatic  deposits 
there  was  from  the  reports  ? 

A.  No,  because  as  I  have  just  previously  men- 
tioned, the  criteria  of  one  individual  and  another 
varies.  One  might  say  considerable  amount  means 
50  per  cent  loss  of  the  caliber.  Another  man  seeing 
the  same  change  might  say  there  is,  say,  well,  there 
is  only  a  moderate  degree,  so  that  such  a  description 
is  not  as  accurate  as  it  might  be  and  it  would  have 
been  better,  had  the  examiner  actually  attempted 
to  estimate  the  percentage,  loss  of  lumen  of  these 
vessels. 

Q.     What  do  you  mean  by  the  "lumen"? 

A.     The  lumen  is  the  openings  in  the  pipe. 

Q.     I  see.  The  amount  of  caliber  loss? 

A.  A  one-inch  pipe  is  a  one-inch  pipe,  and  a 
one-inch  lumen  is  the  same  thing. 

Q.  In  the  Mexican  autopsy  there  is  nothing  to 
indicate  the  degree  of  decrease  in  the  lumen;  is  that 
correct  ? 

A.  It  is.  There  is  no  specific  indication.  It  is 
their  impression  [88]  of  the  degree  of  caliber  loss 
through  diminishment  by  the  presence  of  athero- 
matic deposits. 
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Q.  Now,  Doctor,  with  respect  to  the  stiffening 
of  the  aortic  semilunar  valves,  with  some  athero- 
matic  deposits,  is  that  a  condition  that  you  custom- 
arily find  in  autopsies  of  men  between  forty  and 
fifty,  who  have  died  of  other  causes,  other  than  some 
heart  causes? 

A.  Once  again,  counselor,  if  you  could  make  it 
not  so  strong,  yes,  but  it  is  not  an  uncommon  oc- 
currence at  all  in  men  of  his  age. 

Q.  And  now.  Doctor,  if  a  man  had  died  of  an 
acute  aortic  insufficiency,  as  the  Mexicans  found, 
would  you  have  expected  to  find  an  enlargement  or 
dilation  of  the  aortic  ring? 

A.  Yes.  By  the  very  definition  of  the  conditions 
one  would  expect  to  find  a  ring  of  increased  size. 

Q.  So,  does  the  Mexican  autopsy  show  that  there 
was  any  enlargement  found  on  the  autopsy  of  the 
aortic  ring? 

A.  There  is  no  mention  made  of  the  diameter  of 
the  aortic  ring,  so  that  from  that  interpretation 
here,  one  cannot  say  that  there  was  any  increase  or 
decrease  in  the  circumference  of  the  aortic  valve 
system. 

Q.  Doctor,  could  you  observe  that  they  did  find 
a  dilation  of  the  mitral  valve  ? 

A.  That  is — there  is  a  reference  to  it  as  a 
dilatation  or  dilation  of  the  mitral  valve,  it  is  men- 
tioned, but  the  degree  [89]  here  is  not  mentioned, 
nor  is  there  any  mention  of  the  circumference  of 
this  valve  ring. 


122  Underwriters  at  Lloyd's,  Lou.,  Eng. 

(Testimony  of  Dr.  William  Lewis  Lehman.) 

Q.  So  then  they  apparently  discovered  some 
dilatation  of  the  mitral  valve  ring,  but  they  found 
no  dilatation  of  the  aortic  valve ;  is  that  correct  ? 

A.  My  interpretation  of  the  autopsy  protocol  is 
such. 

Q.  Doctor,  if  you  were  to  examine  and  find  no 
dilation  of  the  aortic  ring,  could  you  bring  a  con- 
clusion of  the  death  from  acute  aortic  insufficiency 
which  produced  a  sudden  heart  failure? 

A.  Such  a  conclusion  is  not  very  likely.  Now,  I 
don't  see  how  one  can.  In  an  aortic  insufficiency,  one 
usually  would  have  described  an  enlargement  of  the 
ring. 

Q.  In  your  opinion,  then.  Doctor,  do  the  factual 
premises  that  the  Mexican  doctors  found  on  their 
autopsy  support  the  conclusion  to  the  conclusion 
that  the  death  occurred  due  to  an  acute  aortic  in- 
sufficiency? A.     No,  they  do  not. 

Mr.  Beebe:  May  I  have  just  a  moment,  your 
Honor '? 

The  Court :    Very  well. 

Q.  (By  Mr.  Beebe) :  Doctor,  in  your  experi- 
ences, have  you  ever  performed  an  autopsy  upon 
a  man  who  died  of  aortic  valve  disease  where  there 
was  not  a  history  of  heart  murmurs  ? 

A.  That  is  perhaps  a  difficult  and  perhaps  even 
an  unfair  question  to  answer  for  this  reason.  In 
today's  hospitals,  where  there  is  a  shortage  of  in- 
terns to  fill  the  hospital  needs  and  to  [90]  make 
proper  physical  examinations,  and  take  proper 
histories,  there  is  an  occasional  occurrence  where  an 
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individual,  dying  of  heart  disease  of  valvular 
lesions,  as  you  pointed  out,  reaches  the  autopsy 
people  without  such  a  notation  on  the  history,  and 
therefore  in  that  way,  I  must  say  I  have  posted 
people  in  which  there  have  been  no  sufficient  his- 
tory, but  on  the  other  hand  it  is  difficult  for  me  to 
envision  or  to  reason  the  likelihood  of  the  absence 
of  au}^  from  my  stand  at  the  autopsy  table,  to 
envision  or  figure  the  likelihood  of  the  absence  of 
any  physical  signs  wherein  a  severe  valvular  lesion 
was  actually  present. 

Q.  Well,  Doctor,  if  a  man  had  been  examined  by 
a  competent  and  experienced  doctor,  specializing  in 
internal  medicine,  and  had  exercise  tolerance  tests 
and  no  murmurs  were  present,  would  you  say  under 
those  circumstances  that  a  death  from  aortic  valvu- 
lar heart  disease  would  result? 

A.  Assuming  that  the  individual  had  a  severe 
enough  aortic  valvular  lesion,  and  assuming  that  the 
internist,  the  man  examining  the  patient,  was  a 
careful  examiner,  and  assume  that  his  exercise  tests 
were  carefully  conducted,  I  would  say  this,  under 
those  circumstances,  a  man  with  a  severe  heart 
lesion  would  present  some  findings  to  the  examiner. 

Q.     It  would  be  a  murmur  ? 

A.  If  not  a  murmur,  a  thrill  or  a  pvilse  of  some 
sort. 

Mr.  Maguire :    What  do  you  mean  by  ' '  thrill ' '  ? 

A.  A  thrill  in  some  of  those  heart  lesions  the 
changes  are  so  [91]  severe  and  so  strong  that  merely 
placing  the  hand  upon  the  chest  vvill  produce  to  the 
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internist,  a  thrill  or  a  little  shaking,  a  little  beating, 
so  to  speak,  of  the  tissues  overlying  the  heart. 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  I  want  to 
question  you  a  little  more  about  atheromatic  plaques 
or  deposits  if  I  might.  Would  this  diagram  (indicat- 
ing) help  you  in  explaining  about  those? 

A.     Yes. 

Mr.  Beebe:    May  I  have  this  marked? 

(Whereupon,  a  chart  of  the  heart  was  marked 
Plaintiff's  Exhibit  16  for  identification.) 

Mr.  Beebe:  Now,  I  think  I  can  put  this  where 
your  Honor  can  see  that. 

The  Court:    I  can  see  it  fine. 

Q.  (By  Mr.  Beebe) :  Doctor,  I  wonder  if  you 
would  step  down  and  bring  a  pencil.  You  might 
number  this  No.  1,  No.  2  and  No.  3  and  No.  4  and 
No.  5.  Now,  Doctor,  referring  to  this  diagram  of 
No.  1  there,  would  that  be  a  section  of  an  artery  ? 

A.  Yes ;  this  is  strictlj^ ,  diagramatic  representa- 
tion of  a  blood  vessel,  which  I  am  sure  in  this  case, 
counsel  intended  to  represent  a  coronary  artery 
which  is  the  one  supplying  blood  vessels  to  the  heart. 
The  inner  dark  line  would  represent  the  inner  single 
cell  layer  which  provides  a  smooth  surface,  over 
which  the  blood  flows.  The  inner  line,  so  to  speak, 
of  the  blood  vessel  underneath  which  is  a  small  pro- 
tective layer,  and  outside  of  which  is  muscular  coat- 
ing which  covers  this  vessel  and  gives  [92]  its  in- 
sulation, and  then,  not  really  shown,  is  a  still  further 
peripheral  layer  of  connective  tissue  which  covers 
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this  whole  structure.  All  of  this  is  preamble  to  the 
small  yellow  area,  which  is  intended  here,  I  am 
sure,  to  indicate  one  of  the  early  changes  of  heart 
diminishment  which  is  found  immediately  under  the 
inner  lining  and  not  involving  the  muscular  coat  and 
is  present  as  a  small  collection  of  fluid  and  perhaps 
beginning  fibrous  tissue  is  the  earliest  changes  in 
what  might  be  considered  concerning  the  function  of 
the  arteries. 

Q.  Now,  for  your  purposes,  you  have  used  the 
arteriosclerosis,  and  we  have  been  talking  about 
atheromatic  deposits.  Now,  will  you  describe  the  cor- 
relation of  those  two? 

A.  Arteriosclerosis  means  any  disease  of  the 
blood  vessels.  Atherosclerosis  is  a  part  of  arterio- 
sclerosis in  which  there  is  a  typical  change  in  it. 
This  type  usually  is  indicated  by  the  depositing  or 
laying  down  of  cholesterol,  a  fatty  deposit,  vs^hieh 
gives  an  atheromatous  change  to  the  disease,  there- 
fore the  atheromatous  plaques  in  the  arteriosclerosis. 

Q.  Now,  Doctor,  referring  to  figure  two;  what 
does  that  indicate? 

A.  Figure  two,  I  would  interpret  to  mean  a  more 
advanced  form  of  number  one.  This  is  how  the  thing 
grows.  This  small  area  of  edema,  and  the  fibrous 
tissue  deposition  soon  becomes  yellow  dormant  de- 
posits of  cholesterol,  and  [93]  now  beginning  to  re- 
strict more  the  opening  of  the  lumen  in  that  artery, 
and  perhaps  begins  to  encroach  on  the  muscular 
coatino:. 
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Q.  Now  then,  referring  to  number  three,  is  that 
a  picture  of  the  situation  after  the  deposit  has 
grown  even  greater?  A.     Yes. 

Q.  Now,  an  autopsy  surgeon  finding  any  condi- 
tion from  one  through  three,  how  would  he  report 
that?  Would  he  report  atheromatic  deposits? 

A.  Anyone  looking  for  arteriosclerosis,  and  even 
after  these  indications  would  show  that  there  was 
coronary  arteriosclerosis,  there  was  atherosclerosis 
in  the  coronary  arteries,  so  that  the  description  may 
mean  anything  from  this  state  to  stages  much  worse. 

Q.  Now  then,  how  about  number  four;  what  is 
that  situation? 

A.  Number  four  is  once  again  a  more  advanced 
form  of  number  three,  only  here  now,  the  covering — 
of  lining,  they  have  caused  back  here  has  been 
eroded  and  ulcerated  away  and  calcium,  the  material 
that  forms  may  follow  and  so  on  is  deposited  here, 
and  in  the  fibrin,  one  of  the  deposits  of  fiuid  is  de- 
posited there,  so  that  this  merely  represents  a  severe 
form  in  which  is  now  ulcerated  stone,  so  to  speak, 
atheromatous  plaques,  and  the  reduction  in  caliber. 

Q.  And  is  the  reduction  in  caliber  greater  at  that 
stage  [94]  than  in  three? 

A.  Oh,  yes ;  but  that  is  obvious,  but  this  change, 
this  calcification  becomes  greater,  this  nodule  be- 
comes enlarged. 

Q.  Now,  Doctor,  when  it  is  advanced  to  the  point 
where  there  is  some  calcification,  is  that  apparent  to 
the  autopsy  surgeon  where  there  is  calcification? 
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A.  Oh,  yes.  One  notes  it  really  upon  cutting  it 
across  with  a  knife.  It  grates,  it  does  not  cut. 

Q.  And  would  you  say,  that  an  autopsy  surgeon 
in  performing  an  autopsy,  if  he  encountered  that 
grating,  would  likely  report  a  calcification,  if  he 
found  it? 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
Mr.  Beebe  asking  this  witness  as  to  what  another 
autopsy  surgeon  would  or  would  not  do. 

The  Court:     Objection  sustained. 

Q.  (B}^  Mr.  Beebe)  :  Now  then,  Doctor,  going 
along  to  number  five,  what  does  that  picture  there 
show  ? 

A.  This  small  red  line  (indicating)  is  what  the 
physician  calls  a  vasa  vasorum,  and  these  blood  ves- 
sels themselves  must  have  some  nutrition,  and  these 
small  blood  vessels  come  from  the  inside,  and  they 
supply  the  wall  of  the  blood  vessel  itself,  because  it 
too  must  have  some  sort  of  nutrition.  Now,  it  is 
possible  that  in  the  development  of  an  atheromatous 
plaque,  that  the  destruction  of  the  wall  of  the 
artery,  the  blood  vessels  may  involve  one  of  these 
nutritive  vessels,  [95]  open  it  up,  and  permit  a 
hemorrhage  to  occur,  and  the  pathologist  has  the 
name  that  we  sort  of  like  to  use  for  that,  and  he 
calls  it  coronary  apoplexy,  meaning  hemorrhaging 
in  the  coronary  artery,  and  usually  it  is  into  one 
of  these  calcium  atheromatous  plaques. 

Q.  Now,  is  that  discoverable  upon  autopsy,  that 
there  is  anything  of  that  kind? 

A.    Yes,  one  doing  a  careful  examination  would 
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find  that  certain  of  the  reddish  material,  dark  red, 
perhaps,  we  call  it  friability,  a  good  many  use  the 
word  for  the  yolk  of  an  egg,  and  may  be  fairly 
consistent,  but  it  is  meant  to  develop  steadily. 

Q.  I  believe  you  said  on  that  situation  there, 
there  would  or  would  not  be  the  calcification  that 
would  result  from  the  laying  down  of  the  solution, 
as  I  understand  it? 

A.  Yes,  but  counselor,  you  must  remember  that 
calcification — the  fact  that  it  occurred  in  some  as 
atheromatous  plaques,  may  be  completely  absent  in 
others  and  develop  in  other  regions. 

Q.  I  see.  Thank  you  very  much.  If  the  Court 
please,  we  offer  the  Heart  Exhibit  Number  16  for 
identification. 

Mr.  Kriesien:  I  have  no  objection  for  the  pur- 
pose of  illustration. 

The  Court:  It  may  be  received  for  the  purpose 
of  [96]  illustration. 

(Heart  Exhibit  Number  16  received.) 

Mr.  Beebe:     You  may  cross-examine. 

The  Court :  I  think,  counsel,  in  view  of  the  fact 
that  I  have  a  pre-trial  conference  set  at  four 
o'clock,  and  it  is  about  four,  you  might  defer  until 
tommorrow  morning? 

Mr.  Kriesien:    That  will  be  fine,  sir. 

The  Court :  And  may  I  ask  if  it  will  be  all  right 
with  counsel  if  we  start  at  nine-thirty  in  the  morn- 
ing? 

Mr.  Kriesien:     Yes. 
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Mr.  Beebe:     Yes. 
The  Court:     Thank  you.  Court  is  adjourned. 

(Whereupon,  an  adjournment  was  taken 
until  9:30  o'clock  a.m.  of  the  following  day.) 

(Pursuant  to  adjournment  proceeding's  were 
resumed  at  9:30  o'clock  a.m.,  November  23, 
1955.) 

The  Court:     Proceed. 

Mr.  Beebe:  May  the  Court  please,  I  should  like 
to  ask  Mr. — Dr.  Lehman  a  few  more  questions  on 
direct  examination.  Mr.  Kriesien  has  not  started 
on  cross-examination. 

DR.  WILLIAM  LEWIS  LEHMAN 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Direct  Examination 
(Continued) 
By  Mr.  Beebe: 

Q.  Dr.  Lehman,  you  mentioned  some  indurations 
or  welts  at  the  site  of  the  powder  bums? 

A.    Yes. 

Q.  If  the  man  had  died  instantly,  if  his  heart 
had  stopped  instantly,  would  those  swellings  have 
developed  ?  A.     No. 

Q.  What  is  the  minimal  amount  of  time  that  he 
would  have  had  to  live  after  the  incrustations  of 
the  powder  in  order  for  the  indurations  to  appear? 
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A.  At  an  absolute  minimum,  this  man  should 
have  lived  at  least  eight  to  ten  minutes,  because 
these  raised  areas  presumably  from  the  shotgun 
blast  were  composed  of  swelling,  and  if  a  thing 
occurs  and  causes  an  induration,  it  indicates  there 
must  have  been  some  circulation  to  produce  the 
swelling  [98]  and  the  blood  in  these  areas  where  he 
was  injured. 

Q.  Now,  Doctor,  did  this  Mexican  autopsy  show 
any  congestion  of  the  lungs  and  liver? 

A.  According  to  the  report,  there  was  some  con- 
gestion of  the  lungs  and  a  mild  or  minimal  amount 
in  the  liver. 

Q.  How  long — what  would  be  the  minimal  time 
that  a  man  would  have  to  live  for  that  to  develop? 

A.  Well,  let  me  put  it  this  way :  If  a  man  v/ere 
to  die  suddenly,  promptly,  having  been  in  good 
health,  there  would  be  no  swelling  of  the  liver,  pro- 
viding there  is  no  additional  or  other  disease  pro- 
ducing this  change.  There  would  be  no  congestion 
in  the  lungs  so  that  I  would  feel,  it's  my  opinion, 
that  a  man  would  have  to  continue  to  exist,  to  live 
eight  to  ten  minutes  at  a  minimum,  in  order  for  con- 
gestive changes  to  form  in  the  lungs  and  for  blood 
to  collect  in  the  liver  to  indicate  that  it  was  con- 
gested. 

Q.  Would  that  indicate  an  abnormally  fast 
rhythm  of  the  heart  for  a  short  period  of  time  ? 

A.  I  think  you  want  me  to  understand  that 
would  such  a  situation  develop  if  this  man  were 
living  and  his  heart  were  irregular  and/or  had  a 
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spasm,  would  this  being  within  eight  to  ten  minutes. 

Yes,  it  could. 

Q.     Could  it  develop  in  four  to  five  minutes'? 

A.  Well,  it  isn't  as  likely  to  develop.  It  is  a  hard 
decision  to  make.  It's  not  likely  to  occur  in  that 
time. 

Q.  Would  it  be  possible  for  that  to  occur  with 
a  very  rapid,  [99]  irregular  beat  ? 

A.  Well,  it  would  be  very  difficult  to  detect  in 
those  few  minutes. 

Q.  One  more  question,  Doctor.  Did  I  ask  you  if 
a  death — the  death  of  this  man  whose  autopsy  you 
have  seen  had  occurred  from  a  coronary  thrombosis, 
would  the  examination  of  the  arteries  have  revealed 
that?  A.     Yes. 

Q.     Does  it  reveal  that? 

A.    According  to  the  autopsy  report  ? 

Q.    Yes. 

A.  No;  there  is  no  mention  of  a  clotting,  a 
thrombos,  in  the  coronary  circulation.  There  is  only 
a  report  of  atheromatous  plates. 

Mr.  Beebe:     You  may  inquire. 

Mr.  Kriesien:     No  cross-examination. 

The  Court :     You  may  be  excused,  Doctor. 

(Witness  excused.) 

Mr.  Maguire :  You  may  resume  the  stand,  Mrs. 
Lyons.  [100] 
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Q.     Did  you  and  he  occupy  the  same  bedroom? 

A.    Yes. 

Q.  Did  he,  on  that  occasion,  complain  of  any 
pain  of  any  kind?  A.    No. 

Q.  Did  he  rise  during  the  night  complaining  of 
any  discomfort? 

A.  No,  to  my  knowledge  he  slept  through  the 
night. 

Q.  Now,  when  did  you  learn — first  learn  that  he 
had  gone  down  to  Dr.  McBride  for  examination  or 
treatment,  whatever  it  might  have  been  ? 

A.  The  next  morning,  which  would  have  been  a 
Friday  morning  or  Thursday  morning,  depending 
upon — I  am  just  hazy  on  which  day — at  least  it  was 
the  morning  after  he  arrived  home  from  the  trip,  I 
was  going  out  to  play  golf  and  Jim  said,  "I  am 
going  down  to  see  Dr.  McBride."  I  was  rather 
under  the  impression  that  he  had  an  appointment 
with  him,  so  I  said,  "I  will  see  you  later,"  and 
when  he  got  back,  he  said,  "I  went  in  for  a 
check-up,"  which  he  often  did,  but  not  often  did, 
but  I  mean,  usually  he  was  there  once  a  year,  [103] 
but  I  was  under  the  impression  that  it  was  not  any- 
thing out  of  the  ordinary,  so  I  didn't  question  him 
any  more  about  it.  So  it  was  the  following  day  then, 
after  the  day  before  he  left  to  go  on  the  trip  that 
he  said  that  he  had  had  this  pain  in  his  chest  and 
had  gone  down  to  see  Dr.  McBride  and  see  what  was 
wrong,  and  so  I  said,  "What  did  he  tell  you?"  And 
he  said,  ''Well,  I  have  heart  fatigue,"  and  I  said, 
"Are  you  going  to  go  on  a  trip,  do  you  know^  what 
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that  means'?"  And  he  said,  "Yes,  the  doctor  said  it 
would  be  good  for  me  to  go  and  have  a  good  time 
and  relax, ' '  so  that  was  the  extent  of  it. 

Q.  By  the  way,  did  you  learn  at  that  time  or 
before  he  left  that  he  had  any  nitroglycerin  pills'? 

A.  Yes,  I  did,  because  that  was  what  brought  it 
to  my  attention. 

Q.    Well,  I  think  you  left  that  out. 

A.  Well,  when  we  were  sitting  out  on  the  patio, 
I  noticed  this  in  Jim's  pocket,  and  I  went  over  and, 
of  course,  as  soon  as  I  saw  nitroglycerin,  I  said, 
"What  are  those  for,  are  they  for  a  heart  condi- 
tion?" And  he  laughed  and  he  said,  ''Yes,  I  had 
this  pain  in  my  chest  is  why  I  went  down  to  the 
doctor."  And  I  said,  "Is  there  anything  wrong," 
and  he  said,  "No,  he  termed  it  heart  fatigue,  and 
if  I  have  any  need  of  these,  I  want  for  you  to  have 
them  along  to  take  one."  So  that  was,  as  I  say,  what 
brought  it  out  of  where  he  mentioned  to  me  [104] 
that  he  had  this  pain  in  his  chest,  and  why  he  had 
gone  to  see  Dr.  McBride. 

Q.  Did  he  tell  you  when  he  had  the  pain  in  his 
chest  ? 

A.  Yes,  then  he  said  it  was  the  night  he  ar- 
rived home. 

Q.  Now,  did  he  appear  to  be  disturbed  or  de- 
spondent or  melancholy  or  anything  like  that? 

A.     Oh,  no.  He  was  in  very  good  spirits. 

Q.  By  the  way,  perhaps  I  can  avoid  this,  I  un- 
derstand we  conceded  this  was  not  a  question  of  any 
suicide  ? 
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Mr.  Kriesien:     That's  right. 

Q.  (By  Mr.  Maguire)  :  Mrs.  Lyons,  Jim  was  in 
a  rather  serious  automobile  accident  some  several 
years  before ;  was  he  not  f 

A.     Yes,  he  had  been  in  an  automobile  accident. 

Q.     Now,  were  you  there  in  Coos  Bay? 

A.  No,  I  was  in  Palm  Springs  and  Jim  had 
gone  up  to  the  mill,  and  it  was  while  he  was  up 
there  in  Coos  Bay  that  the  accident  occurred. 

Q.  And  did  you  immediately  come  up  to  Coos 
Bay? 

A.  I  came  up,  I  think  it  was  the  following — two 
days  later. 

Q.  And  did  you  know  anything  about  the  ex- 
tent or  the  place  where  he  was  injured  or  how  he 
was  injured? 

A.  It  was — I  have  forgotten — it  was  crushed 
ribs,  is  what  seemed  to  be  the  general  injuries  and 
just  generally  banged  up,  but  the  rib  injury  was  the 
thing  that  seemed  to  be  the  more  serious  part  [105] 
of  it. 

Q.     And  did  he  suffer  any  injury  to  his  nose? 

A.  Not  at  that — well,  I  mean  about  that,  Mr. 
Maguire,  he  had  broken  his  nose  several  different 
times,  yes.  He  did.  He  developed  a  cut  across  his 
nose. 

Q.     Well,  now,  this 

A.  But  that  wasn't  at  the  time  that  he  had  the 
operation  on  his  nose.  He  did  have  a  cut  across  his 
nose. 

Q.     And  I  said  previously — I  believe  you  said  he 
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was  othei-wdso  banged  uj)?  A.     Yes. 

Q.     Who  attended  him  on  that  occasion? 

A.     Dr.  McKeown  of  Coos  Bay. 

Q.  Now,  this  chest  pain,  the  only  chest  pain  you 
have  told  us  about,  is  that  the  only  one  you  ever 
knew  about?  A.     Yes,  it  is. 

Q.  Do  you  know  whether  that  occurred  at  night 
or  whether  it  occurred  in  the  morning ;  what  did  he 
tell  you  about  that? 

A.  He  said  it  occurred  at  night  when  he  went  in. 
Evidently  it  was  my  thought  that  when  he  first  went 
to  bed  he  felt  tired  and  he  had  this  pain  in  his  chest, 
so  he  went  to  bed  early. 

Q.  When  he  arose  in  the  morning,  did  he  make 
any  complaint  about  it  ? 

A.     No,  I  was  not  aware  of  it  at  all. 

Q.  Now,  after  he  got  out  of  the  hospital  in  Coos 
Bay,  he  [106]  was  brought  back  to  the  house; 
wasn't  he,  from  the  hospital?  A.     Yes. 

Q.  And  remained  there  in  Coos  Bay  for  about 
how  long?  I  appreciate  the  fact  that  you  didn't  keep 
a  diary  of  it,  but  as  close  as  you  can  recollect? 

A.     A  week  or  ten  days,  maybe. 

Q.    And  then  where  did  he  go? 

A.     And  then  we  went  down  to  Palm  Springs. 

Q.  And  while  he  was  in  Palm  Springs,  did  he 
cough  up  any  fluid  from  his  lungs  ? 

A.     I  don't  remember  that,  whether  he  did  or  not. 

Q.  I  mean,  you  don't  remember  whether  that 
happened  at  any  time  after  he  got  home  ? 

A.     No,  I  don't. 
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Q.  All  right,  that's  all  right.  Now,  did  he  de- 
velop any  pains  or  aches  or  untoward  physical  con- 
dition after  he  got  down  to  Palm  Springs'? 

A.     Yes,  he  did. 

Q.     Will  you  tell  the  Court  about  that? 

A.  I  believe  it  was  the  following  day  after  we 
arrived,  he  said,  "I  don't  feel  good,  and  I  think  I 
should  see  the  doctor,"  and  so  I  called  a  local  doctor. 

Q.     That  was  Dr.  Feniman  ? 

A.  Dr.  Feniman,  and  Dr.  Feniman  was  not  in 
town,  so  the  office  nurse  asked  if  I  would  like  to 
have  a  substitute  doctor  [107]  from  their  clinic, 
and  I  said,  ''Yes,  I  would,"  so  he  came  out  and 
examined  Jim,  and  at  that  time,  as  I  remember — 
it's  rather  hard  to  know  just  what  a  doctor  is  try- 
ing to  explain  at  times,  but  it  was  like  a  fluid  from 
this  injury  where  these  ribs  were  ciiished  and  so 
forth,  that  was  brought  about — whether  it  was  ag- 
gravated, I  don't  know  what,  but  there  was  a  fluid 
condition  there  that  it  takes  a  certain  length  of  time 
for  that  sort  of  thing  to  be  absorbed  and  that  was 
the  condition. 

Q.     Was  that  doctor  Dr.  McBride  ? 

A.     Dr.  McBride. 

Q.  And  did  Jim  complain  either  then  or  as  the 
matter  developed  about  any  pains,  any  place  else  in 
his  body? 

A.  In  his  foot,  his  right  foot,  as  I  remember,  but 
I  am  not  sure  which  foot  it  was,  but  there  did  de- 
velop this  painful  condition  in  his  foot. 

Q.  Well,  were  you,  at  that  time,  informed  what 
that  was? 
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A.  Well,  Dr.  McBride  was  not  sure,  and  when 
Dr.  Feniman  came  back,  he  said,  "I  would  like  to 
have  Dr.  Feniman  examine  Mr.  Lyons,"  and  to- 
gether they  came  to  the  house  and  both  determined 
— called  it  a  gouty  arthritis,  and  I  asked  at  that 
time  what  that  was.  I  said,  "Well,  I  always  thought 
of  the  gout,  but  I  had  never  heard  of  a  gouty 
arthritis,"  so  they  explained  to  me  that  that  type 
of 

Mr.  Kriesien:  If  the  Court  please,  I  would  like 
to  [108]  interpose  an  objection  at  this  time.  I  think 
this  is  going  pretty  far  under  the  realm  of  hearsay. 

Mr.  Maguire:  Well,  I  thought  you  were  inter- 
ested in  his  previous  condition,  but  if  you  are  ob- 
jecting, I  will  not  proceed. 

The  Court :    The  objection  is  good,  sustained. 

Mr.  Maguire:  Very  well,  that  will  be  all,  Mrs. 
Lyons.  Counsel  may  want  to  examine  you. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.  Mrs.  Lyons,  do  I  understand  your  testimony 
to  be  that  Mr.  Lyons  did  not  inform  you  of  this 
chest  and  arm  pains  until  after  you  had  found  the 
nitroglycerin  tablets  in  his  pocket? 

A.     That's  right. 

Q.  And  he  advised  you  at  that  time,  that  he  had 
been  informed  by  the  doctor  to  go  on  this  fishing 
trip?  A.     That's  right. 

Q.     Do  you  know  how  many  times  he  saw  the 
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doctor  with  reference  to  this  pain  in  the  chest,  ra- 
diating down  the  arm? 

Mr.  Beebe:  Well,  jnst  a  minute,  there  hasn't 
been  any  testimony  about  radiating-  down  the  arm. 

Q.     (By  Mr.  Kriesien)  :    Pain  in  the  chest? 

A.  I  am  not  sure  on  that.  I  believe,  only  the 
once,  but  he  may  have  gone  back  a  second  time,  and 
I  just  really  don't  [109]  remember. 

Q.  And  did  Mr.  Lyons  take  any  of  the  nitro- 
glycerin pills  in  your  presence  ?  A.     No. 

Q.  Well,  was  Mr.  Lyons  one  that  would  tell  you 
about  his  complaints  or  did  he  rather  keep  things 
to  himself  along  that  line,  Mrs.  Lyons? 

A.  I  would  say  he  was  more  inclined  to  keep 
them  to  himself,  but  not  to  the  extent  of  where  I 
would — he  would  be  what  I  would  term  foolish 
about  it. 

Q.  Did  he  ever  advise  you  in  May  of  1950  he  had 
been  to  Dr.  McKeown?  A.     No. 

Q.     Due  to  a  condition  of  pain  in  his  chest? 

A.    No. 

Q.  Did  you  ever  have  occasion  to  confer  with 
Dr.  McKeown  about  the  condition  of  Mr.  Lyons' 
health? 

Mr.  Maguire:  Let  me — you  mean  prior  to  his 
death? 

Mr.  Kriesien:     Prior  to  his  death,  yes. 

A.  He  was  our  family  physician  and  I  had,  of 
course,  talked  with  him  at  the  time  of  the  accident, 
but  not  about  any — I  mean,  that  would  be  hard  to 
say,  being  our  family  physician  and  whatever  came 
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up  we  always  consulted  with  him,  but  as  to  a  given 

time,  I  couldn't  tell  you. 

Q.  In  December  of  1952,  had  Mr.  Lyons  been 
seeing  Dr.  McBride  [110]  quite  regularly  1 

A.     December  of  '52,  I  don't  know. 

Q.  You  wouldn't  know.  I  will  ask  you  whether 
or  not  Mr.  Lyons,  when  he  told  you  about  the  pain 
in  the  chest,  also  said  that  he  had  pain  in  his  arms  ? 

A.    No. 

Q.  Do  you  know  whether  or  not  Mr.  Lyons  saw 
Dr.  McBride  quite  regularly  while  he  was  in  Coos 
Bay? 

A.  No.  I  mean,  I  know  he  didn't  see  him  regu- 
larly. 

Q.  He  did  not.  Mrs.  Lyons,  did  you  have  occa- 
sion to  be  in  the  woods  a  considerable  amount  with 
Mr.  Lyons  when  he  was  going  about  his  work,  or 
did  you  more  or  less  tend  to  the  house'? 

A.  I  more  or  less  tended  to  the  house.  I  went  in 
the  woods  often,  but  I  was  in  the  car.  We  would 
drive  up  to  the  camp  and  that  sort  of  thing,  but  not 
during  the  time  he  would  be  working  in  the  woods. 

Mr.  Kriesien:    That's  all,  Mrs.  Lyons. 

Mr,  Maguire:     That's  all. 

The  Court:     You  may  be  excused.  Next  witness. 

(Witness  excused.) 
Mr.  Maguire:     Recall  Dr.  Chamberlain.  [Ill] 
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recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Direct  Examination 

By  Mr.  Maguire : 

Q.  Doctor,  you  are  a  duly  admitted  physician 
and  surgeon  in  the  State  of  California'? 

A.     Yes,  sir. 

Q.  Where  did  you  receive  your  medical  train- 
ing? 

A.  I  received  my  M.D.  from  the  University  of 
California  Medical  School  in  1934,  and  do  you  want 
any  more  medical  training? 

Q.     Yes,  if  you  will. 

A.  I  interned  at  Stanford  University  Hospital. 
I  went  back  to  the  University  of  California  Hos- 
pital for  a  year  of  assistant  residence.  I  then  went 
to  Columbia  University  training  as  physician  and 
surgeon  in  New  York,  where  I  had  two  years  train- 
ing as  resident  in  cardiology  in  residence  in  medi- 
cine, and  where  I  received  the  degree  of  doctor  of 
medical  science  from  Columbia  University.  Then  I 
went  to  Boston  to  General  Hospital  to  work  with 
Dr.  Paul  White  for  two  years,  first  as  resident  in 
cardiology  and  then  as  resident  fellow  in  cardiology 
in  Harvard  Medical  School.  At  the  same  time,  I 
helped  Dr.  Paul  White  with  his  work. 

Q.  The  Dr.  Paul  White,  the  physician  who  took 
care  of  [112]  President  Eisenhower? 

A.     Yes,  sir. 
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Q.     And — you  may  continue. 

A.  Tlien  I  returned  to  the  University  of  Cali- 
fornia Medical  School  where  I  was  put  in  charge 
of  the  Department  of  Cardiology  and  the  Electro- 
cardiograph Department  in  which  position  I  con- 
tinued for  seven  years,  after  which  I  withdrew  from 
full-time  work  at  the  medical  school  to  take  up  an 
office  where  my  practice  was  restricted  to  consulta- 
tion in  cardiology  in  the  afternoons  and  I  continued 
to  teach  five  mornings  a  week,  alternate  semesters 
as  a  professor  at  University  of  California  Medical 
School,  and  in  which  role,  I  also  give  lectures,  I 
give  most  of  the  lectures  in  the  medical  school  on 
the  subject  of  coronary  heart  disease  and  hyperten- 
sive heart  disease. 

Q.  And  are  you  still  associated  with  the  medical 
school  ? 

A.  Yes,  sir,  I  am  an  associate  clinical  professor 
of  medicine. 

Q.  And  your  professional  life,  outside  of  that, 
is  in  San  Francisco,  now?  A.     Yes,  sir. 

Q.  And  do  you  do  any  other  kind  of  medical 
work,  other  than  your  private  practice,  other  than 
in  these  relating  to  the  heart  and  circulation? 

A.  No,  sir,  my  work  is  entirely  restricted  to  the 
heart.  [113] 

Q.  Have  you  received  any  certification  in  any 
specialties  from  any  of  the  American  boards? 

A.  Yes,  I  have  been  certified  as  a  specialist  in 
internal  medicine  by  the  American  board,   and  I 
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have  also  been  certified  as  a  specialist  in  the  cardio- 
vascular disease  by  American  board. 

Q.  Have  you  occupied  any  official  positions  in 
any  of  the  medical  associations  or  branches  of  the 
medical  associations? 

A.  Yes,  I  have  been  president  on  three  different 
occasions  of  the  San  Francisco  Heart  Association. 
I  was  president  of  the  California  Heart  Associa- 
tion. I  am  on  the  board  of  directors  of  the  American 
Heart  Association,  on  the  editorial  board  of  the 
American  Heart  Journal,  and  I  am  one  of  a  five- 
man  national  committee  in  charge  of  certification 
for  cardio-vascular  disease.  A  five-year  term,  five- 
man  committtee  who  has  sole  charge  of  the  certifica- 
tion of  men  throughout  the  country  in  certification 
in  the  cardio-vascular  disease. 

Q.  Well,  does  that  board  determine,  before  one 
may  receive  a  certificate,  does  he  go  through  a  num- 
ber of  examinations  and  examinations  of  his  record 
and  what  he  knows  about  it  or  what  experience  he 
has  had  in  cardio-vascular  disease  ? 

A.  Yes,  they  have  to  show  qualifications  by  hav- 
ing several  years  training  imder  proper  authorities. 
Then  they  have  to  pass  a  written  examination,  and 
then  they  have  an  oral  examination  which  we  super- 
vise, which,  incidentally,  T  have  [114]  to  spend  a 
day  next  week  doing  in  Chicago. 

Q.  I  see.  I  take  it  that  in  your  studies  and  in 
your  practice,  you  have  had  occasion  to  both  know 
of  the  physical  constitution  of  the  heart  which  is 
free  from  any  abnormality  whatsoever,  as  well  as 
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hearts  which  have  been — have  conditions  which  are 

not  as  good  as  that  of  the  perfect  heart"? 

A.  Yes,  sir.  Most  of  the  patients  actually  who 
come  to  a  heart  specialist  have  no  heart  disease,  but 
have  various  manifestations  that  might  make  them 
think  they  have,  so  that  actually,  the  majority  of 
the  patients  we  see,  as  new  patients,  who  come  for 
heart  study  don't  have  any  heart  disease. 

Q.  Well,  what  do  you  mean  by  that?  Is  it  a 
psychopathic  or  mental  condition  or  do  they  have 
some  discomfort  in  the  vicinity  of  the  heart  or 
chest  ? 

A.  Well,  they  have  symptoms  which  make  them 
feel  that  they  have  heart  disease. 

Q.  What  kind  of  sjTnptoms  are  those  generally? 
I  don't  want  you  to  go 

A.  You  mean  symptoms  which  make  them  think 
they  have  heart  disease,  but  which  are  not  concerned 
in  heart  disease  ? 

Q.    Yes,  sir. 

A.  Awareness  of  the  beating  of  the  heart,  ir- 
regularity of  the  pulse,  and  especially  pain  in  the 
chest  very  often  radiating  down  the  arms,  which 
come  on  as  a  pattern  of  fatigue.  In  other  words, 
many  of  the  people  we  see,  when  they  get  [115] 
tired,  they  have  a  chest  ache  that  is  commonly 
thought  of  as  part  of  fatigue,  and  the  person  will 
get  an  ache,  and  they  think  that  it  is  heart  trouble 
and  so  they  get  a  chest  ache. 

Q.  Well,  Doctor,  will  you  explain  to  me  why  a 
person  will  have  a  pain  in  the  chest  or  in  the  heart 
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or  what  he  thinks  is  in  the  heart  when  it  is  merely 
a  matter  of  fatigue,  and  when  he — by  the  way,  you 
use   the   term   "fatigue,"   does   that   include   both 
mental  and  physical  fatigue? 

A.  Yes.  It  would  include  mental  and  physical 
fatigue.  Well,  the  exact  mechanism  whereby  fatigue 
is  transmitted  to  sensations  of  pain,  is  one  we  don't 
know  all  the  answers  about,  but  we  see,  every  day, 
examples  of  this  pain.  If  I  were  to  take  your  arm, 
and  say  for  you  to  hold  it  out  this  way  for  five 
minutes,  you  have  a  great  deal  of  pain  and  aching 
ing  your  arm  and  will  have  exactly  what  will  be  the 
symptom  of  fatigue  pain,  and  in  some  similar  way, 
these  individuals  that  we  see,  when  they  get  tired, 
develop  those  pains,  especially  in  their  chest  and 
their  arms.  Many  themes  have  been  written  where 
some  liken  it  to  the  feeling — to  the  comparison  of 
the  old  Chinese  w^ater  torture,  where  a  droj)  of 
water  dropping  on  the  skin  would  produce  or  get 
the  skin  so  highly  sensitive  that  each  drop  would 
make  the  prisoner  feel  as  though  he — as  would  pro- 
duce great  agony  and  the  heart  pumps  against  cer- 
tain sensitive  pai-ts  of  the  chest  in  a  similar  man- 
ner, and  some  feel  that  this  thump,  thump,  thump- 
ing of  the  heart  against  [116]  a  sensitive  part  of 
the  chest,  by  virtue  of  the  fact  that  they  are  aware 
of  it.  That  is  rather  crude,  compared  to  the  highly 
sensitive  nature  of  the  skin  and  can  produce  those 
sensations  of  pain,  but,  of  course,  a  great  part  of 
our  time  is  spent  separating  these  symptoms,  these 
symptoms  from  true  heart  disease  as  compared  to 
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the  symptoms  of  fatigue,  and  there  are  various 
manifestations  of  each,  which  separate  them  in  a 
very  satisfactory  manner,  because  all  the  symptoms 
all  differ.  The  symptoms,  in  other  words,  of  fatigue 
differ  from  the  symptoms  of  coronary  pain  very 
strikingly,  which  an  expert,  of  which  actually, 
second-  or  third-year  medical  students  are  taught 
to  make  the  differentiation  of. 

Q.  Well,  before  I  go  any  further  on  this  matter, 
it  just  occurs  to  me  that  I  have  omitted  to  have  you 
tell  us  about  the  factual  situation  with  respect  to 
this  fishing  trip  and  what  happened  there  at  the 
time  that  Mr.  Lyons  came  on  his  death.  Had  you 
known  Mr.  Lyons  prior  to  this  trip  ? 

A.  No,  I  had  never  met  Mr.  Lyons,  nor  had 
heard  of  him  prior  to  the  time  this  fishing  trip  was 
arranged. 

Q.    You  did  know  Mr.  Irwin,  did  you  not? 

A.  I  knew  Mr.  Irwin  and  had  acted  as  his  physi- 
cian when  he  was  in  San  Francisco.  I  was  his  guest. 

Q.  Now^,  the  other  members.  The  members  of  the 
party,  besides  yourself  and  Mr.  Lyons,  was  Dr. — a 
doctor  from  Portland? 

A.  Dr.  Homer  P.  Rush  of  Portland,  yes,  [117] 
sir. 

Q.  Do  you  know^  what  his  specialty  is  ?  Well,  he 
can  tell  about  himself,  and  where  did  you  join  tlie 
yacht  and  who  went  with  you  ? 

A.  Dr.  Rush  and  I  met  in  San  Francisco,  and 
flew  a  commercial  plane  down  to  San  Diego,  where 
we  were  met  by  Mr.  Irwin's  pilot  and  plane  and  we 
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flew  down  to  La  Paz.  Mr.  Lyons  and  Dr.  Rush  and 
I  flew  in  this  plane  to  La  Paz  where  Mr.  Irwin 
was  waiting  with  the  boat. 

Q.     That's  the 

A.    The  Jo  Jay  which  we  saw  in  the  movie,  yes. 

Q.  Now,  where  is  La  Paz,  on  the  Southern  Cali- 
fornia peninsula? 

A.  Yes,  La  Paz  is  in  the  bay  of  Lower  Califor- 
nia about  300  miles  north  of  the  southern  tip  of  the 
peninsula  on  the  bay  side. 

Q.  And  did  anything  of  moment  happen  in  com- 
ing down,  or  as  you  were  flying  to  La  Paz — did  any- 
thing happen  that  would  be  important  to  the  Court  ? 

A.  No,  we  flew  at  about  7,000  feet  elevation.  It 
was  a  very  pleasant,  beautiful  trip.  There  was  noth- 
ing startling. 

Q.  Did  Mr.  Lyons  give  any  indication  of  dis- 
tress? Cyanosis  or  being  out  of  breath  when  you 
were  up  in  an  elevation  that  high? 

A.     Not  at  all. 

Q.  About  what  was  his  general  physical  appear- 
ance? You  might  describe  him  and  his  physical 
description  to  the  Court?  [118] 

A.  Yes,  he  appeared  quite  healthy  and  he  was 
obviously  an  energetic  and  attractive  person  who 
appeared  certainly  in  excellent  health,  and  who,  I 
might  say,  on  the  entire  trip  never  mentioned  to  me 
anything  about  his  state  of  health.  It  was  interest- 
ing to  me  that  he  and  I  were  thrown  together  actu- 
ally more  than  the  doctor,  because  other  members 
of  the  party — Dr.  Rush  and  Mr.  Irwin  played  gin 
rummy,  which  I  do  not  play,  and  he  and  I  talked 
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a  good  dea]  during  that  time  and  he  informed  me 
that  his  father  had  come  down  from  Coos  Bay  to 
have  me  study  him  as  a  patient  for  a  heart  condi- 
tion some  four  or  five  years  ago,  which  I  hadn't 
been  able  to  recall. 

Q.     Now,  I  beg  your  pardon  ? 

A.  I  was  going  to  say  generally,  when  there  was 
some  question  of  heart  disease  brought  up,  it  seemed 
to  me  very  unusual,  the  fact  that  I  had — if  he  had 
known  that  he  had  heart  disease,  or  if  he  had 
thought  it 

Mr.  Kriesien:  If  the  Court  please,  I  will  object 
to  this  witness  testifying  or  giving  his  opinion  as 
to  what  another  individual  would  have  told  him 
under  the  circumstances. 

The  Court :     Objection  sustained. 

Q.  (By  Mr.  Maguire)  :  When  you  left  La  Paz, 
that 's  in  the  Gulf  of  California ;  is  it  not  ? 

A.     Yes,  sir. 

Q.  Did  you  do  any  fishing  on  the  way  down 
toward  San  Juan  [119]  Del  Cabo  ? 

A.  Yes,  we — the  first  night  of  the  trip  we  landed 
at  La  Paz,  stayed  on  the  boat,  then  the  second  day 
we  went  out  toward  the  fishing  grounds,  fished  and 
caught  nothing.  I  think  that's  right,  and  it  was  the 
third  day  that  we  got  into  the  better  fishing  country 
and  the  first  fish  that  we  caught  on  this  trip.  Dr. 
Rush  caught.  You  saw  on  the  movie,  and  then  the 
second  fish  w^as  this  large  marlin  which  we  saw  in 
the  movie  yesterday. 

Q.     Now,  I  believe  you  stated  yesterday  that  Mr. 
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Lyons  played  that  for  some — I  think  you  said  25 

minutes,  am  I  correct? 

A.     It  was  about  a  half  hour. 

Q.  Did  he  have  any  assistance  with  the  rod,  any- 
body giving  him  assistance,  or  spelling  him,  or  did 
he  do  all  that  himself? 

A.  No,  he  didn't.  The  fish  was  caught,  the  lines 
are  left  dragging  with  a  sort  of  automatic  device, 
and  then  when  the  marlin  strikes  the  fl3ring  fish, 
which  is  used  for  bait,  someone  has  to  get  the  pole 
and  take  it  from  the  deck  of  the  boat  over  to  the 
side  of  the  ship  and  take  the  fishing  rod  and  put 
it  in  this  place  in  the  center  of  the  back  of  the  boat 
and  get  himself  rigged  up  in  a  chair  in  order  to 
play  it.  And  immediately,  he  said  to  Dr.  Rush  and 
me,  you  take  this  fish,  and  we  said,  no,  we'd  never 
seen  a  marlin  caught,  and  we'd  much  prefer  that 
he  do  it,  so  he  played  the  fish  for  [120]  about  a  half 
hour  until  finally  it  broke  the  line. 

Q.  When  you  play  the  fish — marlin  fishing — I 
don't  know  about  that,  I  am  not  an  expert,  what 
did  Mr.  Lyons  do  in  playing  the  fish  ?  Did  that  in- 
volve any  physical  exercise? 

A.  Yes,  it  involves  a  great  deal  of  exercise  and 
especially  with  a  marlin  like  this,  it  was — they  told 
us  it  was  a  very  large  marlin.  In  the  first  place, 
taking  the  rod  with  a  big  fish  on  the  end  of  it  from 
the  side  of  the  deck  where  it  was  fastened  in  a  hole, 
and  taking  it  across  six  feet  or  so  to  the  center  of 
the  boat  and  get  himself  rigged  up,  meant  a  great 
deal  of  heavy  strain,  then  the  bottom  of  the  pole 


vs.  Jane  S.  Lyons  151 

(Testimony  of  Dr.  Francis  Chamborlain.) 
is  rigged  into  the  seat  and  then  most  of  tlie  pull  is 
on  the  upper  end  of  the  fishing  rod,  but  constantly 
the  rod  is  pulled  back  in  against  the  fish  and  then 
the  reel  is  taken  up  and  the  load  is  so  great  that  the 
man  is  strapped  into  this  chair  and  this  certainly 
is  a  strenuous  physical  tussle. 

Q.  Now,  during  that  time,  either  during  the  time 
that  he  had  that  marlin  in  play  or  afterwards,  did 
you — were  you  close,  by  the  way? 

A.     Yes,  I  was  right  there  all  the  time. 

Q.  Did  he  disclose  any  signs  of  distress,  short- 
ness of  breath ;  that  is  signs  of  cyanosis  ? 

A.     Not  at  all. 

Q.  AVhen  he  lost  the  fish,  did  he  continue  fishing 
or  what  happened  then  f 

A.  Yes,  we  continued  to  fish  and  it  was  getting 
sort  of  [121]  late  in  the  afternoon,  and  we  had  to 
come  to  our — well,  let  me  see — he  hooked  this  fish, 
I'd  sa}^  about  one  or  two  o'clock  in  the  afternoon 
the  day  before  his  death,  and  we  fished  around  try- 
ing to  get  another  strike  and  were  unable  to,  then 
we  had  to  proceed  to  get  to  our  port,  to  San  Jose 
Del  Cabo,  which  is  the  town  at  the  very  southern 
tip  of  Lower  California  where  we  anchored  for  the 
night. 

Q.  At  any  time,  from  the  time  he  hooked  that 
fish,  did  he  give  any  indication  of  any  kind  of  dis- 
tress ■?  A.     None  in  the  least. 

Q.  What  was  his  physical  and  mental  reaction 
to  it? 

A.     It  seemed  to  be  quite  natural  in  every^  way. 
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Q.  Did  you  state  whether  or  not  he  seemed  de- 
spondent or  depressed? 

A.  Not  in  the  least  no.  His  reactions  were  those 
of  a  vigorous,  healthy,  intelligent  man  having  a 
vacation. 

Q.  I  see.  Now,  that  night,  you  say  you  anchored 
there  right  off  San  Lucas  Del  Cabo  ?  A.     Yes. 

Q.  And  did  the  party  go  ashore;  any  of  them 
when  they  got  into  port  % 

A.  I  don't  think  we  went  ashore.  The  port  cap- 
tain came,  Senor  Ruiz  boarded  the  ship  to  get  our 
papers  and  so  on,  and  it  was — he  told  us  about  the 
doves,  and  I  think  that  Jim,  who  was  probably  the 
more  interested  huntsman  of  the  crowd,  [122]  was 
always — for  instance  in  the  plane  before,  saying  this 
is  where  we  hunt  ducks,  and  so  on,  and  he  obviously 
was  interested  in  the  hunting,  but  I  don 't  know  who 
started  the  conversation  but  I  heard  him  and  Senor 
Ruiz  talking  about  dove  hunting,  but  Dr.  Rush  and  I 
took  a  small  boat  and  went  out  with  small  rods  for 
the  local  fish  in  the  tail  end  of  the  afternoon  and 
evening,  but  I  don't  think  any  of  us  went  ashore 
until  the  next  morning  when  it  was  time  to  go  dove 
hunting. 

Q.  You  had  your  dinner  then  and  slept  aboard 
the  yacht?  A.    Yes. 

Q.  And  during  meal  time,  did  Mr.  Lyons  eat 
excessively  or  what;  did  he  drink  excessively;  just 
tell  us  what  the  situation  was. 

A.  No;  I  don't  think  anyone  ate  excessively,  or 
drank  excessively  as  our  host  and  cook  was  on  a 
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salt-free  diet,  and  he  had  this  low-salt  diet  which 
none  of  the  rest  of  us  ate,  three  of  us  ate  the  ordi- 
nary salted  food,  and  we  had  about  the  usual  amount 
of  drinking,  that  I  think  that  four  men  would  have 
on  a  trip,  which  meant  cocktails  before  dinner.  I 
don't  recall  anybody — I  think  I  would  have  remem- 
bered if  anyone  had  seemed  drunk.  I  don't  think 
anybody  had  more  than  the  usual  cocktail  affair. 

Q.     There  wasn't  any  drinking  after  dinner? 

A.  No;  and  I  don't  recall  any  drinking  during 
the  day  on  [123]  any  of  the  trip.  I  mean,  before 
cocktail  time  in  the  afternoon.  I  am  not  sure  about 
drinking  after  dinner,  I  don't  recall.  There  might 
have  been  some  Imt  certainly  there  was  no  alcoholic 
orgy  or  I  would  have  recalled  it. 

Q.  I  see,  sir.  Were  you  and  Mr.  Lyons  together 
after  dinner,  to  differentiate  mixing  around  with 
Dr.  Rush  and  Mr.  Irwin,  did  they  sit  around  the 
cabin  and  play? 

A.  They  played  gin  rummy,  and  he  and  I  talked 
a  good  deal. 

Q.     Who,  you  and  Mr.  Lyons? 

A.  Yes.  Now,  the  last  night  before  the  accident, 
I  don't  recall  talking  to  him  as  much  as  the  night 
before  that,  but  the  night  before  that  I  think  he  and 
I  must  have  spent  four  hours  or  so  talking  about  a 
great  deal  about  the  problem  of  raising  children  and 
how  not  to  let  the  wives  spoil  them. 

Q.     About  what  time  did  you  retire  that  night? 

A.  Well,  as  I  recall  it,  we  went  to  bed  early  be- 
cause we  were  getting  up  early  to  go  dove  hunting. 
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and  I  think  we  went — I  should  guess  we  went  to 

bed  around  nine  o'clock  or  so. 

Q.  At  that  time,  did  Mr.  Lyons,  during  the  even- 
ing, show — give  any  evidence  or  make  any  complaint 
of  lack  of  ease  or  any  condition  other  than  of  good 
health  ? 

A.     None  at  all.  He  seemed  in  excellent  health. 

Q.  Now,  the  next  morning,  about  what  time  did 
you  arise? 

A.  The  next  morning  I  think  we  got  up  about 
five  o'clock  and  [124]  we  had  breakfast  and  Senor 
Ruiz  was  there  in  an  automobile  to  take  us  dove 
hunting,  as  I  remember,  about  six  o'clock.  It  was 
fairly  early. 

Q.  Did — in  talking  to  Dr.  Rush,  he  speaks  of  a 
Senor  Ruiz? 

A.     That's  it,  R-u-i-z  (spelling). 

Q.     They  are  one  and  the  same  person  ? 

A.     Yes,  sir. 

Q.     Now,  how  did  you  get  ashore? 

A.  We  had  a  small  boat  which — we  had  our  own 
small  boat  which  had  a  little  put-put  on  it  which  we 
took  to  shore.  We  were  anchored  perhaps  some  4(X) 
feet  from  shore,  as  I  recall. 

Q.  What  kind  was  the  automobile ;  large  enough 
for  the  entire  party  to  ride  in  ? 

A.  It  was  a  battered  old  car,  held  together  by 
wire  and  so  on.  I  think  it  was  a  Ford,  and  we  all 
got  in,  Senor  Ruiz  had  a  son  there  about  11  or  12 
years  old  along  too.  Our  host,  Howard  Irwin,  didn't 
go  on  this  part}",  and  I  asked  him  v^^hy  he  didn't, 
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and  he  said  lie  had  a  known  heart  condition  and  he 
thought  that  it  might  be  strenuous,  so  he  stayed  on 
the  yacht.  So  the  rest  of  us,  Dr.  Rush  and  Jim  Lyons 
and  I — there  were  five  of  us  in  the  car. 

Q.     Did  the  pilot  go,  Mr.  Parrick? 

A.     Oh — and  Mr.  Parrick,  the  pilot. 

Q.  That's  the  airplane  pilot,  not  the  yacht  [125] 
pilot!  A.     Yes. 

Q.  I  see.  Well,  about  how  far  did  you  drive  in 
that  automobile  to  the  place  w^here  the  dove  shooting 
was  to  take  place  ? 

A.  The  roads  were  sort  of  roundabout,  we  had  to 
skirt  a  slough  to  get  there  and  it  seemed  to  me  it 
was  about  five  miles,  something  like  that,  that  we 
went  out. 

Q.  I  see.  And  what  was  the  nature  of  the  country 
when  you  stopped? 

A.  Well,  this  country  was  desert  country.  There 
was  sand  and  cactus  and  sagel^rush  and  shemise 
(sic),  and  that  sort  of  thing.  And  this  area  where 
we  went  dove  hunting  was  mostly  sand  dunes  sort  of 
country,  some  flat  and  then  hills,  due  to  pretty  good- 
size  sand  dunes  on  which  there  was  some  desert 
vegetation,  so  it  was  sort  of  semi-rough,  sandy 
country. 

Q.  Now,  were  you  there  when  the  men  who  were 
hunting  took  their  stations?  A.     Yes;  I  was. 

Q.     You  might  just  tell  us  what  went  on. 

A.  Well,  there  wasn't  enough  guns  to  go  aroimd. 
Mr.  Lyons  had  his  magnum  shotgun,  which  I  had 
never  seen  before,  and  which  he  showed  me,  and 
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showed  me  the  magnum  cartridges,  and  there  was  a 
.22  on  the  boat  which  Dr.  Rush  took  and  Senor  Ruiz 
had  a  couple  of  old  guns  and  one  other  .22  and  one 
was  a  rifle  and  the  other  was  a  single  barrel  that 
looked  like  it  might  [126]  fall  apart,  and  which  I 
think  the  airplane  pilot  took,  but  there  weren't 
enough  guns  to  go  around,  and  I  had  my  movie 
camera  and  didn  't  like  to  hunt  doves  very  much  and 
I  stayed  with  Mr.  Lyons.  I  was  interested — he  had 
been  our  host,  had  told  me  he  was  a  great  hunter 
and  a  very  expert  one,  and  I  was  interested  in  watch- 
ing his  technique  to  see  how  the  experts  did  it,  so 
I  stayed  with  him  for  quite  a  while. 

Q.  Now,  about  how  far  from  the  road  was  it 
that  he  took  his  station,  approximately? 

A.  Well,  from  where  we  left  the  car,  we  did 
quite  a  bit  of  walking,  we  actually — where  his  body 
was  found — was  not  far.  It  was  right  close  to  the 
road.  I  think  the  movies  show  that  it  was  ten  feet 
or  fifteen  feet  from  the  ro^id,  but  we  left  the  car,  I 
should  say  a  half  mile  away  from  where  his  body 
was  and  we  walked  around  a  good  deal.  There  wasn't 
a  dove  in  sight,  and  we  walked  around  a  great  deal. 
We  climbed  some  of  the  little  sand  dune  hills  around 
there  and  I  stayed  with  him  and  Dr.  Rush — I  think 
he  and  Dr.  Rush  and  I  were  together  part  of  the 
time,  due  to — we  were  sort  of  restless  and  wondered 
if  the  Mexican  really  had  guided  us  right,  because 
he  told  us  the  sky  would  be  black  with  doves  and  I 
didn't  see  a  dove  the  whole  time  I  was  walking 
around  with  them. 
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Q.  Well,  now,  did  Mr.  Lyons — in  this  walking 
that  you  are  talking  about,  did  he  show  any  signs  of 
shortness  of  breath  or  anything  else  which  would  be 
away  from  the  normal  good  [127]  health  ? 

A.  Not  a  bit.  There  wasn't  anything  that  drew 
my  attention  to  his  behavior  in  any  different  manner 
from  the  way  I  did,  and  we  climbed  the  sand  dunes 
— the  sand  dunes,  the  one  I  recall  I  think  was  80  to 
100  feet  high  with  rather  difficult  walking.  It  w^as 
loose  sand  and  little  cow  trails  around  here  and  there 
when  we  walked  around  through  the  area,  and 
certainly  I  don't  recall — obviously  I  wasn't  watching 
his  breathing — because  the  question  of  his  having 
heart  disease  hadn't  entered  my  mind,  but  there  was 
certainly  nothing  about  his  reactions  that  attracted 
my  attention. 

Q.  And  finally  you  came  back  to  where  he  took 
his  station  to  shoot,  or  were  you  there  when  he 
started  to  shoot? 

A.  No;  we  were  still  wondering  around.  Now,  I 
think  that's  wrong.  I  think  they  did  get  their  sta- 
tions and  I  went  along  with  them  for  a  little  while. 
He  was  hunting,  as  I  remember,  closest  to  town.  Dr. 
Rush  was  the  next  one  to  him  away  from  town  and 
I  think  Bob  Parrick,  the  pilot,  was  farther  away 
from  town,  and  I  stayed  with  Jim  a  while,  and  no 
doves  came  along  and  the  Mexican  told  us  to  just 
wait,  pretty  soon  they  will  come,  so  I  finally  got  dis- 
couraged and  went  to  town  to  look  for  some  local 
color  to  photograph. 
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Q.  And  when — you  were  then  away  from  the 
place  when  the  occurrence  happened? 

A.  Yes;  I  walked  to  town,  which  the  main  part 
of  town  was  [128]  a  little  away  from  the  place,  you 
had  to  go  around — skirt  this  slough  to  get  to  the 
town  proper  and  I  walked — I  think  perhaps  two  and 
a  half  or  three  miles  into  town. 

Q.     When  did  you  first  hear  of  the  accident? 

A.  The  Mexican  came  dashing  in  in  his  car  and 
told  me  that  Dr.  Rush  had  been  killed. 

Q.     Dr.  Rush  had  been  killed? 

A.  Yes;  he  got  the  names  wrong.  He  said  Dr. 
Rush  had  been  killed  and  that  his  shotgun  had  gone 
up 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
this  witness  testifying  as  to  what  Mr.  Ruiz  told  him. 
I  move  the  answer  be  stricken. 

The  Coui*t:     It  may  go  out. 

Q.  (By  Mr.  Maguire) :  You  were  informed  of 
it  by  Senor  Ruiz?  A.,    Yes. 

Q.     All  right.  And  then  what  did  you  do? 

A.  I  went  right  back  with  Mr.  Ruiz  to  the  body 
and  it  was  then  that  I  took  my — I  had  my  movie 
camera — I  took  this  film  that  you  saw  and  talked  to 
Dr.  Rush  and  we  realized  that  there  was  nothing 
that  we  could  do  and  then  Mr.  Ruiz  took  me  in  his 
car  back  to  the  yacht  where  I  got  a  boat  and  told 
Mr. — our  host,  Mr.  Irwin,  what  happened. 

Q.     Did  he  then  come  ashore? 

A.  Yes.  We  then  came  ashore  together  and  went 
back  to  the  body  again.  [129] 
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Q.     And  you  went  back  in  Senor  Ruiz'  car? 

A.     Yes. 

Q.  Now,  at  that  time,  do  you  know  whether  word 
had  been  given  to  any  officers  of  the  Government, 
officers  medical  or  otherwise  to  come  to  the  scene  of 
the  accident? 

A.  Yes.  When  I  got  there,  Mr.  Irwin  immedi- 
ately wanted  to  find  out  what  we  could  do  and  send 
word  back  home.  There  were  no  telephones  since  w^e 
were  in  this  rather  primitive  area,  there  was  a  tele- 
graph line  to  La  Paz,  which  was  in  not  very  good 
condition  and  they  had  great  difficulty  getting  a 
message  through  to  the  police.  They  couldn't  get 
through  to  La  Paz  at  all,  but  they  finally  got  a  tele- 
graph to  San  Jose  Del  Cabo,  which  was  the  place 
where  the  police  and  the  doctors  and  hospitals  were 
located,  and  this  was  about  50  miles  north  of  Cape 
San  Lucas. 

Q.  I  thought  I  heard  the  word  "San  Jose," 
that's  where  the  military  and  police  post  is? 

A.    Yes. 

Q.  When  you  returned  to  the  scene  of  this  catas- 
trophe, what  did  you  observe? 

A.  Well,  at  that  time  the  question  was  about  the 
ants  and  insects  that  were  coming  around,  and  I 
went  back  to  town  to  pick  up  some  material  to  put 
around  it  to  try  to  get  rid  of  the  ants.  We  were  told 
we  must  not  touch  the  body  any  more,  and  that  we 
must  not  disturb  a  thing  until  the  police  came.  [130] 

Q.  At  about  what  time  was  it  that  the  police 
came  ? 
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A.  The  accident  occurred  at  about  nine  in  the 
morning  and  the  police  took  about  two  to  two  and 
a  half  hours  to  get  there,  the  police  and  the  two 
doctors. 

Q.  Are  those  the  two  doctors  who  performed  the 
autopsy?  A.     Yes,  sir. 

Q.  And  you  retui^ned  to  the  town  of  San  Lucas 
with  them  or  at  the  same  time? 

A.  I  stayed  there  and  watched  their  inquest.  I 
guess  you  call  it,  took  movies  of  the  whole  thing 
which  I  mentioned  in  court,  which  they  insisted  be 
exposed  to  the  sun  and  l^e  destroyed,  and  finally,  I 
wanted  to  be  present  when  the  autopsy  was  per- 
formed. I  was  the  only  member  of  our  party  that 
spoke  any  Spanish,  so  I  went  with  the  doctors  and 
with  the  body  to  San  Jose  in  the  station  wagon. 

Q.  Before  we  go  into  that  further,  the  evening 
before,  when  Senor — the  port  captain,  Senor  Ruiz, 
came,  was  anything  said  about  any  j^ermit  for  sams 
or  any  license  for  shooting  ?  A.     Yes. 

Mr.  Kriesien:  If  the  Court  please,  I  think  that 
is  highly  irrelevant  to  this  proceeding,  it  would  be 
merely  hearsay. 

The  Coiu't :  Objection  sustained.  Whether  or  not 
they  had  a  license  is  immaterial.  They  were  actually 
hunting. 

Mr.  ^faguire :  Oh.  there  is  no  question  about  that, 
I  [131]  can  bring  it  up  again  later. 

Q.  Xow,  you  accompanied  the  two  Mexican  doc- 
tors and  the  body  up  to  San  Jose;  is  that  correct? 

A.    Yes,  sir. 
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Q.    About  what  time  did  you  reach  San  Jose  ? 

A.  It  was  a  very  bad  road,  mostly  mountain 
trail  and  the  distance  was  about  fifty  miles.  I  sup- 
pose it  took  us  somewhere  around  three  hours  to 
get  there. 

Q.  You  arrived  there  about  what  hour  in  the  af- 
ternoon or  evening? 

A.  I  think  we  must  have  arrived  there  about  two 
o'clock  in  the  afternoon,  somewhere  along  in  there. 

Q.  And  did  they  have — was  the  body  taken  to  the 
hospital  there? 

A.  Yes,  sir;  the  body  was  taken  to  the  hospital 
and  searched  in  my  presence  and  left  at  their 
morgue, 

Q.  By  the  way,  when  it  was  searched,  was  there 
any  nitroglycerin  pills  found? 

A.  No,  sir.  There  were  no  nitroglycerin  pills, 
there  were  no  pills  of  any  kind.  I  saw  everything 
that  was  taken  from  his  pockets. 

Q.  By  the  way,  those  two  doctors  I  believe  one 
was  Rodriques  and  one  was  Serrano,  where  did 
they  have — w^ere  they  attached  to  the  police  or  to 
the — what  did  they  have  as  official  positions  [132] 

A.  They  were  working  for  the  Government  as 
physicians.  It  was  some  sort  of  a  government  setup. 

Q.    Doctor,  about  what  were  their  ages? 

A.  About  30,  perhaps  28  to  32,  somewhere  in 
there. 

Q.  Did  you  make  a  request  to  be  present  at  the 
autopsy?  A.     Yes,   sir;  I  did. 
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Q.     AVhat  answer  was  made? 

A.  The  answer  was  that  there  was  a  good  deal  of 
red  tape  that  had  to  be  complied  with,  that  the 
autopsy  could  not  be  perfomied  immediately,  and 
that  they  would  let  us  know  when  it  was  to  be 
performed. 

Q.     Did  they  let  you  know? 

A.  No,  they  didn't.  We  waited — I  was  in  touch 
with  Dr.  Serrano  several  times.  The  other  doctor 
could  speak  no  English  and  my  Spanish  didn't  do 
very  well  with  him,  so  I  talked  to  the  head  doctor. 
Dr.  Serrano.  I  had  a  good  deal  of  discussion  with 
him,  he  showed  me  the  hospital  and  their  facilities 
and  their  morgue,  and  all  the  rest,  but  although 
we  w^ere  available  and  stayed  down  at  the  precinct 
of  the  police  most  of  the  time,  we  were  not  informed 
about  the  autopsy. 

Q.     You  therefore  were  not  able  to  be  present  ? 

A.  No,  when  we  were  rather  anxious  to  be  pres- 
ent. 

Q.     You  say  we  were  anxious? 

A.     Dr.  Rush  and  I.  [133] 

Q.     Did  he  accompany  you? 

A.  No,  I  came  on  the  station  wagon,  Dr.  Rush 
came  with  Mr.  Irwin  by  boat  and  they  anchored  off 
San  Jose  Del  Cabo  and  they  joined  us  later  in  the 
afternoon. 

Q.  And  did  you  learn  when,  or  about  what  hour 
the  autopsy  was  performed? 

A.  Performed  that  evening  around  nine  o'clock, 
we  subsequently  found. 
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Q.  And  did  you  make  any  subsequent  inquiry 
to  find  out  why  you  were  not  admitted  or  not  per- 
mitted to  be  present  or  why  you  were  not  notified  as 
to  the  time  when 

Mr.  Mize:  Object  to  on  the  ground  it  is  ir- 
relevant and  immaterial. 

The  Court:     Overruled. 

A.  Yes,  I  expressed  displeasure  at  not  having 
been  notified.  T  ])ointed  out  that  we  had  expressly 
requested  that  we  be  permitted  to  be  present  at 
the  autopsy. 

Q.     For  what  reason,  if  any,  was  given? 

A.  I  don't  recall.  I  don't  recall  what  the  excuse 
was.  It  was  certainly  clear  that  I  kept  pestering 
this  fellow  several  times  in  the  course  of  the  day 
to  find  out  when  the  autopsy  would  be,  stating  that 
we  wanted  to  be  there.  There  was  no  question  about 
his  understanding  my  request. 

Q.  Going  back  now,  to  what  you  observed  when 
you  returned  from  San  Lucas  to  the  spot  where  Mr. 
Lyons  lay  dead,  what  [134]  did  you  observe  with 
respect  to  his  body;  any  evidence  of  any  unusual 
conditions;  wounds;  cyanosis;  or  what?  Just  tell 
us  in  your  own  words,  in  detail  about  that. 

A.  I  was  impressed  primarily  by  the  fact  that 
his  face  showed  these  lacerations  and  bloody 
patches. 

Q.     What  about  the  powder  burns? 

A.  I  wasn't — I  am  not  sure  I'd  know  a  powder 
])urn  when  I  saw  one,  but  the  face  obviouslv  was 
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lacerated  and  bloody  so  that  my  immediate  feel- 
ing was,  I  thought  that  the  shot  had  gone  into  his 
brain.  Actually,  my  first  looking  at  him,  that  was 
the  only  way  in  which  he  apjjeared  different  to 
me,  from  the  ordinary  man  who  was  dead,  and 
had  been  dead — he  was  probably  dead  a  half  hour 
before  I  got  there. 

Q.  Did  you  participate  in  any  examination  of 
the  gi'ound  to  see  whether  or  not,  in  the  discharge 
of  the  gun,  any  of  the  ground  had  been  disturbed? 

A.  Yes,  I  did,  and  of  course  the  ground,  the 
sand  had  been  walked  on  around  the  body  before 
I  got  there.  I  think  that  must  have  been  in  the 
course  of  Dr.  Rush's  attempts  to  apply  artificial 
respiration  and  so  on,  but  I  obsei-ved  so  that  the 
tracks  meant  very  little  from  the  walking  around, 
but  I  observed  the  terrain,  the  type  of  bushes  that 
were  nearby.  There  was  a  shemise  (sic)  wood,  some 
sort  of  a  well-weathered  log,  you  called  it  a  log 
trunk  on  the  ground  a  few  feet  from  where  he  lay. 
I  thought  this,  looking  at  it,  was  that  [135]  maybe 
he  tripped  over  that  log  and  fell. 

Mr.  Kriesien:  If  the  court  please,  I  move  that 
that  answer  be  stricken  on  the  ground  it  is  not 
responsive  to  the  question  and  is  not  a  field  in 
which  this  witness  is  qualified  to  render  an  opinion. 

The  Court :     Motion  granted. 

Q.  (By  Mr.  Maguire) :  What  was  the  name  of 
that  wood?  A.     Shemise  (sic). 

Q.  Shemise  (sic)  wood,  that  was  not  a  living 
tree,  was  it,  or  bush?  A.     No. 
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Q.    Is  it  a  bush  or  tree "? 

A.  Well,  T  guess  it's  halfway  between  the  veg- 
etation there,  the  trees  or  brush,  whatever  it  was, 
there  was  low  brush  a  foot  or  two  high.  There  is 
this  other  stuff,  I  call  it  shemise  (sic),  I  am  not 
sure  of  its  identification,  that  was  12  or  15  feet 
high  and  there  were  occasional  trees  that  were 
maybe  25  feet  high. 

Q.  Did  you  make  any  examination  to  determine 
whether  or  not  the  discharge  of  the  gun  had  torn 
any  limbs  or  foliage  off  of  any  of  the  brush  around 
there  or  trees? 

A.  I  looked  around  a  moderate  amount  to  try  to 
get  some  clues  which  I  was  unable  to  obtain.  I  was 
going  to  say  that  my  feeling  was  that  this  log  on 
the  ground,  that  was  important 

Mr.  Kriesien :  If  the  Court  please,  I  object  and 
I  move  [136]  that  answer  be  stricken,  your  Honor, 
as  not  responsive,  and  not  within  the  realm  of 
opinion  testimony. 

The  Court :     It  may  go  out. 

Q.  (By  Mr.  Maguire) :  Don't  speak  about  your 
feelings.  What,  as  to  whether  or  not  you  made  an 
examination  of  the  ground  to  determine  whether  the 
shotgun  had  been  fired  close  to  the  ground  or  into 
the  ground  or  any  indication  it  had  been  fired  into 
or  hit — the  charge  had  hit  this  brush  or  tree  or 
anything  like  thaf? 

Mr.  Kriesien:  If  the  Court  please,  he  has  al- 
ready testified  that  the  ground  had  been  walked 
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upon.  This  was  a  half  hour  after  the  discovery  was 

made. 

Mr.  Maguire:     We  will  not  argue  about  it. 

The  Court:     The  question  is  withdrawn. 

Q.  (By  Mr.  Maguire)  :  Now.  did  you  note  any 
shotgim  shells  either  on  the  ground  in  the  inmie- 
diate  vicinity  where  Mr.  Lyons'  body  lay  or  any 
live  shotgun  shells  which  you  have  described  Mr. 
Lyons  telling  you  were  magnum  shells — about  how 
many  shells  were  there  for  the  gun  that  you  no- 
ticed? A.     I  don't  recall. 

Q.     Was  there  more  than  one  or  did  you  see  any? 

A.    I  don't  recall. 

Q.     Now.  you  have 

A.  This  was  after  the  accident,  I  paid  a  lot  of 
attention  to  the  shells  before  the  accident,  and  ex- 
amined them  carefully.  [137]  After  the  accident.  I 
recall  that  the  police  had  the  four  doves  and  they 
had  some  shotgun  shells — the  cases  that  they  had, 
and  I  don't  know  whether  those  had  been  gathered 
up  before  or  afterward.  I  didn't  notice. 

Q.  I  see.  Xow,  did  Mr.  Lyons — he  had  shown 
you  what  you  call  the  mag-num  shells  the  evening 
before.  Are  you  familiar  with  the  ordinary  shotgim 
shell  as  compared  to  the  shell  you  saw  that  night? 

A.     Yes,  sir. 

Q.     Will  you  describe  the  difference? 

A.  The  magmmi  shells  were  considerably  longer 
was  the  main  difference.  I  had  never  seen  the  mag- 
num shells  before,  they  were  the  longest  shotgun 
shells  I  had  ever  seen. 
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Mr.  Magiiire:  Your  Honor,  before  we  go  into 
the  medical  testimony  itself,  I  want  to  get  all  of 
the  testimony,  we  have  Dr.  Rush  here  to  supplement 
some  of  the  things  that  Dr.  Chamberlain  has  testi- 
fied to,  and  because  it  was  necessary  to  get  all  the 
facts  and  thing,  may  he  be  withdrawn? 

The  Court:    Any  objection? 

Mr.   Kriesien:     No  objection. 

The  Court:     He  may  be  withdrawn  temporarily. 

Mr.  Maguire:  Shall  I  call  a  witness  or  Dr. 
Rush,  or  would  your  Honor  like  to  have  a  recess? 

The  Court :     There  will  be  a  short  recess. 

(Witness  excused.) 

(Whereupon,  a  short  recess  was  had.)  [138] 

The  Court:     Proceed. 

Mr.  Beebe:  Call  Dr.  Homer  Rush,  if  the  Court 
please. 

DR.  HOMER.  P.  RUSH 
w-as  thereupon  produced  as  a  witness  on  behalf  of 
the   plaintiff   herein   and,   having   been   first   duly 
sworn,  was  examined  and  testified  as  follows : 

The  Court :  I  will  say  for  the  record,  gentlemen, 
that  I  have  been  favored  with  a  copy  or  I  assume 
maybe  the  originalof  Dr.  Rush's  deposition,  which 
I  have  read  with  considerable  care.  Now,  there  was 
some  discussion  made  the  other  day  that  the  doctor 
wanted  to  make  certain  corrections  in  his  depo- 
sition, certain  language  connections,  and  from  my 
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observation  of  the  deposition,  it  has  not  been  cor- 

rec^ted,  although  he  did  sign  it. 

Mr.  Beebe:  That's  correct,  your  Honor,  he  was 
advised  that  if  anything  came  up  from  the  use  of 
the  deposition  which  he  wanted  to  correct  that  it 
would  be  taken  care  of  at  this  time,  and  I  therefore 
instructed  him  to  sign  it  and  return  it  under  those 
instructions  from  the  Court. 

The  Court:     Very  well. 

Direct  Examination 
By  Mr.  Beebe: 

Q.  Your  name  is  Dr.  Homer  P.  Rush;  is  that 
correct"?  A.     Yes,  sir. 

Q.  Are  you  a  duly  licensed  and  practicing  physi- 
cian and  [139]  surgeon  in  the  State  of  Oregon? 

A.     Yes. 

Q.  Doctor,  I  want  to  go  into  your  qualifications. 
Would  you  advise  the  Court  of  your  medical  back- 
ground ? 

A.  I  graduated  from  high  school  in  Nebraska, 
went  to  the  University  of  Nebraska  for  two  and  a 
half  years  previous  to  World  War  I,  and  I  left  for 
the  Army.  Came  out  to  Oregon  in  1917,  entered  the 
University  of  Oregon  Medical  School  at  that  time, 
got  my  M.D.  from  the  University  of  Oregon  Medical 
School.  Was  granted  my  A.B.  by  the  University  of 
Oregon  with  my  previous  work  at  Nebraska.  I  took 
mv  master  degree  at  the  University  of  Oregon.  Went 
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back  to  the  University  of  Chicago  in  physiology,  took 
post  gTaduate  work  with  Dr.  Carl  sen  in  the  Depart- 
ment of  Physiology  at  the  University  of  Chicago. 
That  was  after  I  received  my  M.D.,  which  was  in 
1921.  I  then  taught  physiology  full  time  for  a  period 
of  approximately  five  years.  Went  over  to  the  De- 
partment of  Medicine ;  worked  under  Dr.  T.  Homer 
Coffman,  who  at  that  time,  was  Professor  of 
Medicine  at  the  University  of  Oregon  Medical 
School  and  later  went  to  the  University  of  Vienna, 
came  back  from  the  University  of  Vienna  about 
1928.  Have  been  connected  with  the  University  of 
Oregon  Medical  School  since  that  time,  and  at  the 
present  time  my  rank  is  Clinical  Professor  of 
Medicine,  or  Professor  of  Clinical  Medicine.  [140] 

Q.    Doctor,  are  you  certified  as  a  specialist  by 
any  of  the  American  boards'? 

A.     I  am,  by  the  American  Board  of  Internal 
Medicine  and  sub-speciality  in  cardiology. 

Q.     How   about  your  practice.   Doctor,   is   your 
practice  limited? 

A.    It  is  limited  to  internal  medicine. 

Q.     How   about   your  practice   with   respect   to 
cardie- vascular  disease  ? 

A.     I  presume  about  70  per  cent  is  that  type  of 
practice. 

Q.     And  the  balance  would  be  other  problems? 

A.     Problems  in  internal  medicine  and  diagnosis. 
•    Q.     Now,  Doctor,  with  respect  to  the  cardiology. 
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have   you  written   any  textbooks   in  that   fiekl   or 

articles  ? 

A.     I  have  written  some  articles  in  that  field. 

Q.     And  the  articles,  were  they  published? 

A.  I  have  had  articles  published  in  the  Annals 
of  Interna]  Medicine,  Northwest  Medical  Asso- 
ciation, American  Medical  Association;  Journal  of 
Endocrinology,  American  Heart. 

Q.     Have  you  finished? 

A.  Well,  there  were  others  but  I  haven't  got 
any  list.  I  could  furnish  a  list  of  publications. 

Q.     That's  all  you  can  think  of  right  now? 

A.     Correct,  sir. 

Q.  Doctor  Rush,  were  you  acquainted  with 
James  Lyons  in  his  lifetime  before  the  trip  on 
which  he  died?  [141]  A.     No,  I  was  not. 

Q.     Whose  guest  were  you  on  that  trip? 

A.     Mr.  Howard  Irwin. 

Q.     Was  Mr.  Irwin  a  patient  of  yours  ? 

A.     Mr.  Irwin  was  a  patient  of  mine. 

Q.     Where  did  you  first  meet  James  Lyons  ? 

A.     I  believe  it  was  in  Los  Angeles. 

Q.  This  was  on  the  occasion  of  the  trip  where 
Mr.  Lyons  finally  died;  is  that  correct? 

A.  That  is  correct.  I  flew  dowTi  to  San  Fran- 
cisco and  met  Dr.  Chamberlain,  and  we  flew  to  Los 
Angeles  and  met  Mr.  Lyons  in  Los  Angeles. 

Q.  How  many  days  before  his  death  was  it  you 
first  met  Mr.  Lyons? 

A.     I  believe  it  was  on  a  Saturday.  It  would  be, 
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I  thiiik,  February  the  8,  1953,  but  I  am  not  positive 

of  that  date. 

Q.     The  10th  was  the  date  of  his  death;  is  that 
correct,  Doctor?  A.     Yes,  I  believe  it  is. 

Q.     When  you  met  Mr.  Lyons  in  Los  Angeles, 
what  did  you  then  do? 

A.     We  boarded  the  plane  which  Mr.  Lyons  and 
Mr.  Irwin  had  and  flew  on  down  to  La  Paz,  Mexico. 
Q.     And  you  were  flying  in  company  with  Mr. 
Lyons  on  the  way  down?  [142] 
A.     That  is  correct. 

Q.  Now,  what  did  you  observe  of  Mr.  Lyons 
with  respect  to  his  general  physical  characteristics  ? 
A.  I  thought  Mr.  Lyons  was  a  very  vigorous, 
husky  businessman.  I  rather  had  the  impression 
that  he  felt  in  pretty  good  physical  status,  he  loaded 
a  lot  of  supplies  into  the  plane.  It  seemed  to  me 
that  he  was  doing  much  more  work  than  the  pilot 
with  regard  to  shifting  things  around,  and  I  saw 
nothing  that  would  lead  me  to  believe  that  he  was 
anything  other  than  a  very  healthy  man  of  mid- 
forties,  I  would  have  guessed  him  to  be. 

Q.  Now,  during  the  flight  southward  into  Mex- 
ico, did  you  have  occasion  to  observe  Mr.  Lyons  in 
the   airplane?  A.     I  did. 

Q.  Did  he  show  any  signs  of  shortness  of  breath 
or  illness  of  any  kind  at  the  altitude  at  which  you 
WTre  flying? 

A.  He  showed  no  signs  of  any  illness  of  any 
kind  that  I  know  of. 
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Q.  How  did  his  mfntal  status  seem  to  be  during 
that  trip?  A.     Excellent. 

Q.     Was  he  in  good  spirits?  A.     Excellent. 

Q.  Now,  after  you  arrived  at  the  end  of  the 
flight,  what  did  you  then  do'? 

A.  We  were  met  down  there  by  Mr.  Irwin  and 
some  of  his  men  [143]  and  proceeded  to  go  over 
to  where  the  yacht  was,  it  was  not  docked,  because 
it  was  away  from  the  dock  a  little  ways,  loaded 
our  luggage  onto  a  small  boat  and  went  out  to 
the  yacht.  Moved  it  onto  the  yacht,  got  ready  to 
set  sail,  so  that  we  could  get  down  to  the  fishing 
ground  as  soon  as  possible. 

Q.  What  time  of  day  was  it  that  you  arrived  at 
La  Paz? 

A.  I  would  think  late  afternoon,  but  I  really 
don't  recall  exactly. 

Q.     Was  it  still  daylight?  A.     Yes,  it  was. 

Q.  You  say  that  you  moved  your  luggage  and 
gear  off  so  that  it  could  be. placed  on  the  yacht? 

A.     That's  right. 

Q.     Did  Mr.  Lyons  do  any  of  that  work? 

A.    He  did. 

Q.  What  was  the  nature  of  the  articles  that  he 
carried  and  lifted  and  moved? 

A.  I  don't  know  as  I  can  answer  that  question 
truthfully.  The  ordinary  supplies.  I  didn't  pay 
much  attention  to  them.  T  know  some  of  them  were 
boxes  that  I  imagined  to  be  canned  goods  or  some- 
thing of  that  tyy)e,  but   I   am  not  certain. 
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Q.  Now,  did  you  observe  any  symptoms  of 
fatigue  or  shoi-tness  of  breath  or  anything? 

A.     I  did  not.  [144] 

Q.  What  would  be  an  indication  of  ill  health  at 
that  time?  A.     I  did  not. 

Q.  Then  did  you  go  onto  the  boat  itself,  onto  the 
yacht  ? 

A.  We  did.  We  had  a  distance  of — oh — maybe 
a  half  or  three-quarters  of  a  mile  that  we  were 
driven  up  the  dock,  then  took  a  boat  and  went  out 
to  the  yacht. 

Q.     What  did  you  do  after  you  got  on  board? 

A.  We  were  assigned  to  cabins  and  I  think  I 
tried  to  unload  my  gear  and  clothes  and  sort  of  get 
it  arranged.  In  the  meantime  Mr.  Irwin  had  two 
Mexican  boys  that  were  sort  of  crew  men  and  he 
stored  away  part  of  the  supplies  that  were  brought 
aboard  and  pulled  up  anchor  and  started  on  our 
way. 

Q.    Started  out  for  the  fishing  ground? 

A.     That's  right. 

Q.  Did  you  have  your  dinner  on  board  the  ship 
that  night?  A.     We  did. 

Q.  Now,  at  any  time  during  that  day,  had  there 
been  any  drinking  or 

A.  There  hadn't  been  any  drinking  until  after 
we  got  aboard  the  yacht.  I  mean,  I  think,  we  had 
cocktails  before  dinner  that  night,  although  I  don't 
know — I  don't  think  there  had  been  any  unusual 
drinking.  I  am  not  even  sure  that  we  had  cocktails 
that  night. 


174  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Homer  P.  Rush.) 

Q.     And  did  you  all  have  dinner  together? 

A.     We  did.  [145] 

Q.     Do  you  recall  what  Mr.  Lyons  ate? 

A.  I  do  not.  He  ate  the  same  things  the  rest  of 
us  did. 

Q.    Was  it  a  large  meal  or  a  very  heavy  meal? 

A.     T  would  say  an  ordinary  dinner. 

Q.  After  you  had  eaten  or  during  the  time  you 
had  eaten,  did  Mr.  Lyons  show  any  signs  of  any 
digestive  disturbance  at  all?  A.     He  did  not. 

Q.  At  any  time  while  you  were  with  him,  did 
he  show  any  signs  of  digestive  disurbances  at  all? 

A.     He  did  not. 

Q.  Anything  to  indicate — that  would  show  gall 
bladder  trouble? 

A.  He  showed  no  signs  of  an\i:hing  that  I  would 
have  noted  that  would  show  any  type  of  ill  health. 

Q.  Now,  after  you  arrived  at  the  fishing  grounds 
did  you  sleep  on  the  boat  overnight  or  on  the  ship 
overnight?  A.     We  did. 

Q.     Then  what  did  you  do  the  next  morning? 

A.  We  didn't  arrive  at  the  fishing  grounds  that 
first  night.  We  got  the  boat  underway  and  went 
part  way  do^\'n  and  anchored  and  slept  for  the 
night  and  started  out  again  the  next  morning.  The 
second  night  we  got  down  to  San  Lucas. 

Q.  I  see.  And  when  you  arrived  at  San  Lucas, 
that  was  where  the  fishing  grounds  were;  is  that 
correct?  [146] 
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A.  Between — well,  not  far  from  San  Lucas,  I'd 
say  possibly  a  little  ways  north  of  San  Lucas. 

Q.  And  then  the  next  morning  was  when  you 
went  fishing ;  is  that  correct  ? 

A.  No,  it  wasn't  quite  that  soon.  I  would  think 
it  was  probably  the  early  part  of  the  afternoon 
when  we  began  to  see  evidence  of  marlin  and  other 
ships  that  were  fishing  for  marlin.  At  least  that  is 
what  I  was  told  it  was. 

Q.  Well,  on  the  occasion  when  Mr.  Lyons  hooked 
the  marlin ;  when  was  that  ? 

A.  I  believe  that  was  the  previous  afternoon. 
I  mean  previous  to  the  day  of  the  accident. 

Q.  Yes.  Now,  how^  long  had  you  been  fishing  on 
the  afternoon  he  caught  the  marlin,  before  he 
hooked  it? 

A.  Oh,  I  presume  maybe  two  hours,  I  don't  re- 
call the  exact  time  element. 

Q.  During  that  period  of  time  before  you  hooked 
the  marlin,  had  he  caught  any  fish? 

A.     Not  to  my  knowledge. 

Q.     Had  you  caught  any? 

A.  I  don't  recall  whether  he  caught  any  before 
or  after  that.  We  did  catch  some  small  fish,  but  I 
don't  recall  just  the  time  element  in  regard  to  when 
this  marlin  was  hooked. 

Q.  And  while  you  were  on  this  fishing  trip,  how 
did  Mr.  Lyons  strike  you  as  to  his  condition?  [147] 

A.  Again,  as  I  stated,  I  thought  his  condition 
was  excellent.  He  seemed  to  me  to  be  a  very  vigor- 
our  middle-aged  businessman,  I  had  the  impression, 
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that  probably  gave  of  himself  quite  a  good  deal ;  he 

seemed  to  be  physically  fit. 

Q.     At  any  time,  did  you  hear  him  make  any 
complaint  about  his  physical  condition? 

A.     I  did  not. 

Q.     Now,  Doctor,  will  you  tell  the  Court  about 
the  occasion  w^hen  Mr.  Lyons  hooked  the  marlin? 

A.  Well,  of  course,  in  fishing  for  marlin,  they 
have  these  rods  out,  and  they  are  put  in  gear,  no- 
body holds  the  rod,  they're  rigged,  and  on  this  })ar- 
ticular  yacht,  we  had  four  lines  out  and  when  a 
marlin  takes  the  lure,  then  somebody  takes  the  rod 
and  at  this  time  the  marlin  was  hooked  and  Mr. 
Lyons  took  the  rod.  They  do  have  a  rig  that  is 
strapped  around  the  body  with  a  sort  of  a  leather- 
like harness  with  a  place  in  which  the  rod  can  be 
placed  against  the  body  to  give  some  support  on 
holding  it.  Usually  they  sit  in  a  chair  that  is  a 
swivel  chair  in  the  back  part  of  the  yacht,  so  that 
there  is  some  give  back  and  forth.  They  are  not 
standing  all  the  time,  and  when  Mr.  Lyons  took 
this  rod,  he  had  no  harness  on.  I  imagine  it  was 
probably  a  few  moments  before  the  harness  was  put 
on  him,  which  it  was  by  the  Mexican  boy,  and  dur- 
ing that  time  he  was  doing  it  all  with  his  arms  and 
associated  movements  with  his  body,  and,  of  course, 
he  [148]  placed  the  rod  in  the  harness  and  sat  down. 
The  marlin  seemed  to  be  a  very  good-size  one,  so 
I  was  told,  that  was  the  first  one  I  ever  saw.  It 
did  break  water  several  times.  I  have  several  still 
pictures  which  I  took  where  the  marlin  is  clear  out 
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of  the  water,  and  he  must  have  played  this  fish  for 
a  period  of  around  thirty  minutes  or  so  before  the 
fish  broke  the  line. 

Q.  Now,  Dr.  Rush,  in  talking  about  playing  the 
fish,  just  to  get  it  on  the  record,  what  does  the 
fisheraian  do? 

A.     The  fisherman  has  to  take  the  rod 

Q.     Holding  it  with  two  hands'? 

A.  Usually,  yes,  and  he  has  one  of  them  that 
controls  the  reel  to  try  to  reel  in  and  the  rest  of 
it  is  in  the  harness  on  his  bod}',  near  the  pole,  so 
that  it's  back  and  forth,  and  you  reel  in  and  the 
fish  will  run,  and  if  you  "quash"  it,  as  they  call  it, 
he  will  break  a  line,  so  you  let  the  fish  run  out  and 
then  you  reel  it  back  in  again  and  I  would  assume 
it  to  be  quite  hard  work. 

Q.     Did  it  appear  to  be  hard  work  to  you? 

A.     It  appeared  to  be  hard  work  to  me. 

Q.  And  would  you  say  that  there  was  consider- 
able effort  involved  over  a  period  of  time  in  play- 
ing such  a  large  fish,  particularly  for  30  minutes? 

A.  I  would  think  there  was  a  reasonable  amount 
of  effort.  Mr.  Irwin,  who  was  known  to  have  heart 
trouble  did  not  play  [149]  it  himself,  because  he 
felt  it  was  too  much  work. 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
this  witness  testifying  for  Mr.  Irwin. 

The  Court:  That  matter  of  the  fact  that  Mr. 
Irwin  did  not  play  the  fish  may  stay  in  the  record. 

Q.  (By  Mr.  Beebe)  :  Now,  Dr.  Rush,  in  order 
to   shorten  things   down,   on  the  morning  of  Mr. 
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Lyons  death,  the  day  you  went  dove  hunting,  will 
you    describe    how    you    got    out    to    the    hunting 
ground  ? 

A.  We  got  up  rather  early  that  morning,  I 
would  assume  some  place  between  5:00  and  6:00 
o'clock,  to  my  memory,  I  think  we  were  to  meet 
Senor  Ruiz,  as  I  have  called  him,  about  6:00.  We 
got  into  the  dory  which  had  a  little  motor  on  it, 
were  taken  ashore  and  walked  possibly  the  equiva- 
lent of  a  block  in  the  sand  up  to  the  dock  where  the 
car  of  Senor  Ruiz  was  parked.  It  was  a  rather  old 
vintage  car,  it  was  held  together  with  considerable 
wire,  and  we  got  into  this — which  would  be  the 
equivalent  of  an  old  Ford  touring  car,  I  would 
think,  and  drove  up  to  the  village  of  San  Lucas.  It 
was  perhaps  a  half  or  three-quarters  of  a  mile  from 
where  we  landed,  at  which  place  we  picked  up  Senor 
Ruiz'  son,  a  lad  of  about  eleven  or  twelve,  and 
brought  the  guns  that  Senor  Ruiz  had  and  put  these 
in  the  car  and  the  lad  also,  got  in  ^^ith  us,  and  we 
drove,  I  would  say,  a  distance  of  perhaps  three  to 
five  miles  along  parallel  to  the  bay  to  the  [150] 
place  where  we  parked  his  car  and  got  out,  and 
there  were  no  doves  flying,  and  it  was  jDrobably 
about  7:00  o'clock  when  we  got  out  there. 

Q.  Before  you  go  further,  getting  back  to  the 
fishing  incident,  did  you  observe  Mr.  Lyons  after 
he  played  that  marlin  for  30  minutes  % 

A.  Yes,  I  was  with  him  all  the  rest  of  the  day, 
except  for  the  time  that  Dr.  Chamberlain  and  I 
took  the  dory  out  and  went  for  small  fish  in  the  bay. 
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Q.  What  was  his  condition  after  the  30  minutes 
of  exertion? 

A.  I  thought  it  was  very  good.  I  might  add  this, 
that  we  did  have  another  period  of  time  when  there 
w^ere  a  lot  of  fish  ducks  flying  around,  and  guns 
were  gotten  out,  and  Jim  used  guns  in  target  prac- 
tice at  these  and  he  certainly  was  steady.  He  seemed 
to  know  his  gims.  Which  had  occurred  after  his 
playing  with  the  marlin. 

Q.  In  other  words,  he  shot  some  fish  ducks  from 
the  boat?  A.     That's  right. 

Q.  And  immediately  after  he  lost  the  fish,  did 
you  observe  him;  were  there  any  symptoms  of  dis- 
tress at  all  ?  A.     None  at  all. 

Q.  Now,  then,  returning  to  the  dove  hunting  ex- 
pedition, after  you  got  out  to  the  place  where  you 
were  stopped,  what  did  you  do  then  with  respect  to 
Mr.  Lyons? 

A.  We  got  out  of  the  car  and  divided  guns,  so 
to  speak,  [151]  and  there  being  no  doves  we  walked 
around.  I  think  that  Bob  Parrick  and  I  and  Dr. 
Chamberlain  and  Mr.  Lyons  took  two  or  three  little 
hikes  around  the  country.  I  can  remember  one  of 
them  where  Mr.  Lyons  and  Dr.  Chamberlain  and 
I  went  up  a  little  trail  over  a  sort  of  a  sand  dune 
hill,  and  I  can  remember  one  remark  he  made  was, 
"It's  so  nice  to  be  alive  on  such  a  beautiful  morn- 
ing," and  he  seemed  to  be  in  excellent  health,  at 
that  time. 

Q.     How  about  his  spirits?  A.     Excellent. 

Q.     Now,  approximately  how  far  would  you  say 
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that  you  walked  on  these  little  excursions  while  you 

were  waiting  for  the  doves  to  come  over,  Dr.  Rush  ? 

A.  Oh,  I  would  approximate  a  total  distance  of 
at  least  a  half  mile  or  so,  because  they  were  small 
excursions,  the  equivalent  of  two  to  three  hundred 
yards,  maybe  a  little  further,  some  of  them. 

Q.  Now,  did  you  observe  the  shotgun  that  Mr. 
Lyons  was  using  that  morning  ?  A.I  did. 

Q.  Did  you  see  any  of  the  shells  that  he  had 
in  his  possession?  A.     I  did. 

Q.     Are  you  familiar  with  shotgun  shells? 

A.     I  am  a  little. 

Q.     That  is,  do  you  own  a  shotgun  yourself? 

A.     I  do.  [152] 

Q.    And  what  gauge  is  it?  A.     12  gauge. 

Q.     Is  it  a  magnum? 

A.     No,  it  is  not.  It  is  a  Winchester. 

Q.  And  did  you  make  any  observation  as  to  the 
type  of  shells  he  was  using,  whether  they  were 
larger  than  usual  ? 

A.  Yes,  they  were  much  larger  than  the  ones  I 
used,  because  I  remarked  about  it  and  looked  at 
one  of  them.  I  had  never  used  a  magnum  shell,  my- 
self. 

Q.  Approximately — well,  will  you  state  for  the 
Court,  Dr.  Rush,  coming  down  now  to  the  time  that 
you  took  your  positions  for  shooting? 

A.  Along  about  7:30,  the  doves  began  to  come 
over,  as  the  Mexican  had  told  us  they  would,  and 
I  was  standing  by  Mr.  Lyons  and  he  shot  about  at 
least  two  or  three  doves,  and  when  doves  would 
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come  over  he  would  shoot  a  dove  and  a  dove  would 
fall.  I  mean  I  saw  him  shoot,  it  was  on  the  wing, 
of  course. 

Q.  Let  me  ask  you  a  question  there,  at  the  point 
where  he  shot  those  two  doves.  Dr.  Rush,  was  that 
approximately  at  the  place  where  he  was  later, 
where  he  died  *? 

A.  I  believe  it  would  be  within  30  yards  of 
where  he  shot  those  two  doves.  Dr.  Rush,  was  that 
approximately  at  the  place  where  he  was  later, 
Avhere  he  died? 

A.  I  believe  it  would  be  within  30  yards  of 
where  he  was  later. 

Q.  Now,  after  he  had  shot  those  two  doves,  how 
long  a  period  of  time  was  it  that  had  transpired, 
I  mean  the  time  taken  [153]  in  shooting  the  two 
doves  while  you  were  with  him? 

A.  The  doves  were  coming  over  quite  good  at 
that  time,  and  I  would  feel  that  there  was  less  than 
a  minute  between  the  time  that  one  would  come 
over  and  he  would  shoot,  and  then  another  would 
come  over  and  he  would  shoot.  I  would  not  say  it 
was  two,  it  might  have  been  two,  it  might  have  been 
four.  I  don't  recall.  In  the  meantime,  I  was  taken 
away  by  Senor  Ruiz  and  suggested  that  I  go  up  the 
road  a  little  bit  and  off  the  road  a  little  bit  near 
where  there  was  a  fairly  large  tree  that  doves  tended 
to  land  in,  and  I  said  with  my  .22  rifle  I  might  get  a 
chance  to  shoot  at  a  dove  that  landed  in  the  tree, 
so  I  was  about — I  imagine — purely  guess  work,  I 
think  I  could  pace  it  out  on  a  road,  but  I  imagine — • 
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I  never  measured  it  as  to  what  that  distance  was, 
but  I  would  guess  some  place  around  60  or  80  feet, 
maybe  further,  I  don't  recall  just  exactly. 

Q.     60  or  80  feet  from  where  Mr.  Lyons  was? 

A.     Yes. 

Q.     Or  do  you  mean 

A.  I  don't  know  whether  it  was  yards  or  feet. 
As  I  say,  I  don't  know  what  the  distance  was.  As 
I  stated  in  my  deposition,  I  don't 

Mr.  Kriesien:  If  the  Court  please,  I  move  that 
the  answer  be  stricken  with  respect  to  the  distance 
that  he  might  have  been  from  the  deceased.  [154] 

The  Court:  Well,  see  if  we  can't  get  it,  can  you 
give  us  your  best  estimate,  Doctor,  either  in  feet 
or  yards  how  far  away  you  were? 

The  Witness:  I  would  feel  I  was  about  half  the 
distance  to  the  corner  of  that  building  across  the 
street;  how  far  would  that  be? 

Mr.  Beebe:  Are  you  referring  to  the  Congress 
Hotel  building? 

The  Witness:  Yes,  I  presume  it  to  be  closer  to 
60  yards  than  to  60  feet. 

Q.  (By  Mr.  Beebe)  :  Now,  Dr.  Rush,  will  you 
tell  the  Court  in  your  own  words  after  you  took 
your  station,  just  exactly  what  you  heard  and  ob- 
served from  that  point  forward? 

A.  Well,  from  that  point  forward  I  had  my  back 
to  Mr.  Lyons. 

Q.  Let  me  ask  you  this,  if  you  had  looked  for 
him,  could  you  have  seen  him? 
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A.  I  could  not,  because  the  bnish — it  was  in  the 
country. 

Q.    Now,  go  ahead. 

A.  I  had  my  back  in  that  direction  and  the 
doves,  as  I  say,  were  coming  over  quite  rapidly.  I 
heard  the  shotgun  explode  from  the  position  where 
he  was  and  saw  a  dove  fall,  and  I  thought  I  heard 
a  second  one  some  minute  or  two  later,  and  saw  a 
dove  fall,  but  there  is  one  sequence  that  was  differ- 
ent than  any  of  the  others,  and  that  was  the  time 
that  I  heard  the  shotgun  explode  and  saw  the  dove 
fall  and  the  second  [155]  shot  that  came  on  much 
sooner  than  the  other  shots  that  had  been  fired,  but 
— and  saw  no  dove  fall — then  I  would  look  back  in 
that  direction  and  when  I  did  I  would  see  a  dove 
fall. 

Q.  You  had  seen  a  dove  fall  on  every  other  oc- 
casion ^ 

A.  I  had.  My  reaction,  at  that  time,  I  mean  it 
w^ent  through  my  mental  processes  that  Jim  was  not 
letting  me  have  a  chance  to  get  a  dove,  to  allow  a 
dove  to  land  in  the  tree  and  give  me  a  chance  to 
shoot,  and  I  was  getting  ready  to  holler  at  him 
when  I  heard  a  stertorous  type  of  breathing. 

Q.  Doctor,  can  you  find  some  other  words  to 
describe  what  you  mean  by  stertorous  type  of 
breathing  *? 

A.  Sort  of  like  a  snore  type  of  breathing,  a 
snarling  bull  was  the  impression  I  had  from  the 
noise  that  I'd  expect  a  bull  to  make  when  it  was 
snorting  around,  and  I  wondered  what  that  was  at 
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the  time,  and  it  was  coming  from  the  direction 
where  Mr.  Lyons  was,  and  my  reaction  was  that 
it  was  probably  a  wild  animal  of  some  type,  and  we 
had  seen  cows  on  the  trail,  and  I  wondered  about 
a  mad  bull  or  dog  or  something  and  went  to  the 
road  and  went  down  that  way.  I  don't  know  how 
long  it  took  me  to  walk  it,  it  didn't  seem  but  a  few 
seconds  to  me.  I  think  I  estimate  it  around  10  or 
15  seconds.  It  certainly  isn't — wasn't  much  more 
than  that — I  probably — I  trotted  down  the  road, 
wondering  what  I  would  do  if  it  were  a  bull  and 
looked  to  see  how  close  the  nearest  tree  was,  [156] 
then  I  saw  Jim  lying  on  the  gi'ound  on  his  face 
under  a  mesquite  bush. 

Q.  Just  a  moment.  Dr.  Rush,  now  on  the  ques- 
tion of  time,  can  you  estimate  how  long  it  was  be- 
fore the  second  shot — that  is  to  say  the  one  im- 
mediately before  you  heard  the  breathing ;  how  long 
was  it  between  the  time  you  heard  the  shot  and  the 
time  you  heard  the  stertorous  breathing? 

A.  About  enough  time  for  me  to  think,  why 
don't  he  let  some  of  the  doves  land  in  that  tree  so 
that  I  could  get  a  shot  at  some,  so  I  would  say  it 
was  just  a  few  seconds.  I  don't  know^  how  I  can 
estimate  it  in  numbers  or  seconds  because  at  the 
time,  of  course,  this  all  happened  so  fast,  I  didn't 
even  think  of  those  things. 

Q.     You  couldn't  estimate? 

A.  I  wouldn't  think  it  would  be  over  three  or 
four  seconds. 
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Q.  Now,  then,  when  you  arrived  and  you  say 
that  Mr.  Lyons  was  under  a  mesquite  bush  ? 

A.     That's  right. 

Q.  Do  you  mean  by  that  that  there  were 
branches  hanging  over  him  ? 

A.     Over  him,  that's  right. 

Q.     In  what  position  was  he  in? 

A.  He  was  laying  face  down  on  his  shotgun.  The 
shotgun  was  going  out  over  the  left  shoulder  at  ap- 
proximately— it  must  have  been  a  foot — eight  inches 
— something  like  that —  [157]  and  that's  the  muzzle 
of  the  gun  and  the  other  part  of  the  gun  he  was 
lying  on  with  his  chest,  and  it  came  out  on  the 
right  side  about  the  angle  of  his  hip,  I  imagine, 
with  the  stock. 

Q.  Now,  do  I  understand.  Doctor,  that  the  muz- 
zle of  the  gun  protruded  upward  diagonally  from 
a  point  just  below  his  left  shoulder  about  a  foot? 

A.     Yes,  sir. 

Q.  And  the  butt  of  the  gun  protruding  at  an 
angle  from  a  point  past  his  right  hip;  is  that  cor- 
rect? A.     That's  right. 

Q.  Now,  was  Mr.  Lyons,  was  his  whole  body 
under  the  mesquite  bush? 

A.  No,  sir,  I  wouldn't  think  so,  I  would  think 
maybe  half  of  it  or  so. 

Q.     It  would  be  the  upper  or  lower? 

A.  It  would  be — was  the  upper  half,  the  head 
and  chest  and  thorax  would  be  under  the  mesquite 
bush,  and  I  think  probably  the  buttocks  and  lower 
leg  extremities  were  out. 
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Q.  Now,  Dr.  Rush,  will  you  tell  the  Court  what 
you  did  then  and  what  3^ou  observed  from  that  point 
until  Mr.  Lyons  was  dead  ? 

A.  I  saw — when  I  saw  this — the  first  thing  I 
noted  was  blood  coming  from  the  right  side  of  his 
face  and  I  thought  he  had  an  accident  and  shot 
himself,  and  I  hollered  help,  [158]  and  Senor  Ruiz 
had  gone  over  one  of  these  sand  dunes  to  pick  up 
a  dove,  and  Bob  Parrick  and  the  Mexican  boy  had 
gone  up  the  road  a  ways  to  shoot  doves.  Senor  Ruiz 
reached  me  first  and  I  would  feel  it  was  in  a  matter 
of  not  more  than  another  minute  or  so,  maybe  less 
than  that;  Bob  Parrick  and  the  Mexican  boy  were 
there  another  minute  or  so  later,  and  we  rolled  Mr. 
Lyons  over  to  try  to  get  him  in  a  more  comfortable 
position  for  breathing,  so  that  we  w^ere^sure  that 
he  did  not  have  sand  in  his  nose  and  mouth,  and 
had  him  a  little  bit  toward  the  right  side  as  we 
rolled  him  over. 

Q.  Doctor,  when  you  rolled  him  over,  did  you 
roll  him  outward  from  the  bush? 

A.     We  rolled  him  outward  from  the  bush. 

Q.     Thank  you,  proceed. 

A.  And  Bob  Parrick  had  some  experience,  I  be- 
lieve, in  first  aid.  He  had  helped  me  in  trying  to  do 
artificial  respiration 

Mr.  Kriesien:  Pardon  me  a  moment,  could  you 
speak  a  little  louder?  I  am  having  extreme  difficulty 
in  hearing  through  the  noise  outside. 

The  Witness:  I  am  sorry.  Bob  Parrick  and  I 
attempted  artificial  respiration.  He  was  pulseless  at 
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this  time,  but  had  definite  stertorous  type  of  breath- 
ing with  a  good  deal  of  noise  in  it,  and  after  a  mat- 
ter of  a  minute  or  two  or  three,  I  don't  recall  just 
how  long,  he  began  to  show  evidence  of  pulmonary 
edema.  I  mean  by  that,  frothy  sputum  began  [159] 
to  come  out  of  his  mouth  and  nose  in  his  breathing, 
which  gradually  became  blood  tinged.  I  attempted 
to  listen  to  his  heart  with  my  bare  ear,  but  I 
couldn't  because  of  the  noise  of  the  breathing.  I  put 
my  hand  on  his  chest  and  felt  a  tremulous  type  of 
activity  going  on,  and,  as  I  state,  he  was  pulseless, 
I  could  get  no  pulse  of  any  type.  I  could  not  even 
find  any  pulsation  in  the  carotid  vessels  in  the  neck. 
I  never  felt  more  helpless  in  my  life.  I  thought 
about  some  things  we  had  on  the  ship,  that  we  might 
use,  but  they  were  five  miles  from  Avhere  we  were, 
and  in  approximately  five  or  six  or  seven  minutes, 
something  like  that,  he  was  gone. 

Q.  This  tremulous  thing  that  you  felt  when  you 
placed  your  hand  upon  his  chest,  was  that  a  heart 
beat;  a  fast  heart  beat? 

A.  I  couldn't  answer  that  question,  whether  it 
would  have  been,  I  thought  it  was  heart  action,  but 
there  was  so  much  gurgling  of  this  frothy  fluid 
that  was  beginning  to  gather  in  the  bronchus,  that 
part  of  it  could  have  been  that  type  of  vibration  and 
I  felt  it  in  the  chest  wall. 

Q.  Now,  Doctor,  can  you  describe  that  sensation 
by  likening  it  to  anything  that  any  of  us  might  have 
felt? 
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A.  I  likened  it,  when  I  gave  the  deposition,  to 
the  purring  of  a  cat. 

Q.  Were  you  able  to  detect  any  rhythmic  heart 
beat?  A.    I  was  not.  [160] 

Q.  Now,  when  you  concluded  that  he  was  dead, 
was  that  when  the  breathing  stopped? 

A.  That  was  right.  It  was  after  we  tried  artifi- 
cial respiration  for  a  little  while  and  it  didn't  get 
any  result  from  the  artificial  breathing. 

Q.  Now,  was  there  any  cyanosis  of  Mr.  Lyons' 
face  when  you  first  arrived  there  ? 

A.  Definite  cyanosis  was  present  when  I  first 
saw  him;  he  was  reddish. 

Q.     Did  that  condition  continue  ? 

A.  Continued,  and  gradually  the  red  color  began 
to  disappear  and  it  became  more  and  more 

Q.     Was  Mr.  Lyons  conscious  when  you  first 

A.     He  was  not. 

Q.  Did  you  observe  the  wounds  on  Mr.  Lyons* 
face  ?  A.    Yes,  I  observed  them. 

Q.     Will  you  describe  them  to  the  Court? 

A.  They  were  like  soii;  of  scratches  and  erosion 
of  the  skin,  some  bruising  like  appearance,  I 
thought  there  was  some  blood  that  had  dried  on 
them.  They  didn't  look  like  a  scratch  that  might 
come  from  a  brush  scratch,  or  anything  of  that 
type,  they  looked  more  like  what  I  would  expect  the 
explosion  of  a  gun  to  give  a  w^ound,  and  I  think  I 
felt  one  pellet  under  the  skin  that  I  interpreted  as 
being  a  shot  from  the  bullet. 
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Q.  You  felt  at  least  some  hard  lump  at  one  of 
these  excoriations  or  lacerations?  [161] 

A.  That's  right.  And  this  involved  the  face  and 
neck  and  temple,  as  I  recall. 

Q.     On  which  side!  A.     On  the  right. 

Q.  Did  you  observe  anything  which  appeared  to 
you  to  be  powder  bums  ? 

A.  I  thought  there  were  powder  burns  because 
there  seemed  to  be  some  bluish  markings  which  I 
understood  powder  burns  make  if  they  are  de- 
posited under  the  skin. 

Q.     Where  was  that? 

A.  On  the  right  side  of  the  face  and  neck.  I  don 't 
recall  specifically. 

Q.  Did  you  observe  any  injury  on  the  ear  on 
that  side  ? 

A.     I  don't  recall  any  on  the  ear. 

Q.     The  eyelid? 

A.     I  don't  recall  anything  on  the  eyelid. 

Q.  Now,  then,  after  you  concluded  that  Mr. 
Lyons  had  died,  what  did  you  then  do  with  respect 
to  making  any  investigation  around  the  scene  of  the 
accident  ? 

A.  The  car  was  parked  up  the  road  a  ways  from 
the  village  by  an  approximation  of  a  quarter  to  half 
a  mile,  and  Senor  Ruiz  and  his  son  went  up  and  got 
the  car  and  were  going  into  the  village  and  down 
to  the  ship.  Bob  Parrick  and  I  were  going  to  stay 
there.  Of  course  we  were  distinctly  upset.  Bob  had 
been  ver}^  very  fond  of  Mr.  Lyons  and  the  [162] 
first  thing  I  tried  to  do  was  calm  down  Bob  Par- 
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rick,  then  we  looked  around  the  area.  We  had  rolled 
him  out  from  under  this  bush  when  he  was  in  his 
terminal  stages.  I  took  the  guns,  the  .22  that  I  had 
and  the  magnum  that  was  lying  there  and  laid  them 
out  a  little  way  from  him,  making  sure  those  cham- 
bers were  empty  and  we  looked  over  the  brush 
around  there  and  the  ground  around  there  and  so 
fortli  to  see  if  there  was  any  evidence  of  an  explo- 
sion of  his  gun  going  into  the  ground  or  going  off 
horizontally  into  the  wood  or  the  brush  or  anything 
like  that.  There  were  no  tracks  around  this  mesquite 
brush  or  under  it.  We  kept  people  away  from  that 
and  that  was  kept  empty  until  the  police  came. 
There  were  tracks  that  were  around  him  when  we 
rolled  the  body  out,  but  there  were  no  tracks  on  the 
other  side  of  any  moment,  but  there  might  have 
been  a  track  or  two  around,  but  it  wasn't  tramped 
down,  we  purposely  watched  it. 

Q.  Did  you  find  anything  on  the  ground  or  in 
the  area  or  along  the  branches  or  in  the  leaves  of 
the  bush  indicating  that  there  had  been  any  blast? 

A.  We  did  not.  We  could  not  find  anything  that 
would  indicate  that. 

Q.  Now,  then,  what  did  you  then  do.  Dr.  Rush, 
after  making  that  investigation? 

A.  We  went  along  the  edge  of  the  road  and 
walked  back  and  forth  to  go  and  look  and  see  how 
things  were  and  we  were  [163]  worried  about  the 
insects  getting  around.  It  was  interesting  that  a  car 
went  by,  it  contained  a  Mexican  couple  and  the 
Mexican  lady  could  speak  some  English.  Of  course, 
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the  body  was  right  close  to  the  road  so  it  could  be 

seen,  and 

Q.     Can  you  speak  up  ? 

A.  The  body  was  right  close  to  the  road  where 
it  could  be  seen  and  she  had  informed  us  that  in 
Mexico  it  was  unlawful  to  move  that  body. 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
this  line  of  questioning  on  the  ground  of  hearsay 
and  move  it  be  stricken  from  the  record. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Beebe)  :  Well,  Dr.  Rush,  just  wait 
till  I  ask  you  a  question ;  what,  if  anything,  did  you 
then  do  with  respect  to  Mr.  Lyons'  body  and  before 
the  arrival  of  any  official  and  why  did  you  do  any- 
thing ? 

A.  We  didn't  do  a  thing  before  the  arrival  of 
the  police  from  San  Lucas,  except  to  stand  guard, 
so  to  speak.  We  stood  guard  from  then  on.  Now, 
following  this,  we  did  several  things. 

Q.  All  right,  after  that,  after  the  police  arrived, 
what  did  you  do? 

A.  We  were,  of  course,  in  warm  country,  the  sun 
was  coming  up,  and  it  was  getting  hot.  We  tried  to 
get  mesquite  brush  there  and  build  a  little  type  of 
shelter  over  the  body,  and  [164]  as  stated,  the  in- 
sects were  beginning  to  accumulate.  We  went  back 
finally  to  the  ship,  got  oil,  and  make  an  oil  ring 
around  the  body  to  keep  the  insects  from  getting 
into  it  and  got  a  tarp,  and  put  a  tarp  over  it. 

Q.  Now,  then,  Dr.  Rush,  if  you  recall,  what  time 
was  it  when  the  officials  finally  arrived  at  the  scene  ? 
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A.  My  impression  was  that  it  was  early  in  the 
afternoon.  I  thought — I  remember  they  promised  to 
be  there  around  10:30  and  that  they  weren't  and 
then  at  another  hour,  and  they  weren't,  and  it  seems 
as  though  it  was  early  in  the  afternoon  when  they  got 
there.  That  is  purely  memory,  I  might  be  wrong. 

Q.  And  then  they  came  and  started  to  investi- 
gate the  scene? 

A.  There  was  an  investigation,  I  imagine  you 
could  call  it,  held  at  the  scene,  in  which  these  offi- 
cials that  came  from  San  Jose  looked  the  situation 
over,  and  that  included  the  two  doctors  and  ap])ar- 
ently  a  magistrate,  who,  incidentally,  is  obviously 
very  pow^erful,  but  he  had  two  or  three  helpers  with 
him,  they  went  over  the  factors  and  these  two  doc- 
tors looked  very  carefully  over  things,  I  was  with 
one  of  them  when  he  did  it,  and  made  their  notes 
and  suggestions  and  the  body  was  then  lifted  into 
a  station  wagon  and  taken  to  San  Jose. 

Q.     Dr.  Chamberlain  accompanied 

A.  Dr.  Chamberlain  accompanied  that  [165] 
group. 

Q.     Did  you  go  along  to  San  Jose? 

A.     I  did,  I  went  about  an  hour  later. 

Q.     How  did  you  get  there  ?  A.     By  car. 

Q.  Were  you  present.  Dr.  Rush,  when  Dr. 
Chamberlain  requested  the  Mexican  doctors  that 
you  and  he  be  pemiitted  to  be  there  at  the  autopsy  ? 

A.  I  don't  know  that  I  was  present  at  the  time 
he  made  his  first,  but  I  was  there  later  in  the  dav 
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and  we  went  out  to  the  hospital  on  two  or  three 
occasions  to  find  out  where  they  were  going  to  hold 
the  autoposy,  and  would  they  let  us  know  and  the 
like,  and  after  each  30  or  40  minutes  would  go  back 
again  and  try  to  find  out  again. 

Q.  And  when  you  weren't  going  to  the  hospital 
to  try  to  find  out,  what  were  you  doing;  did  you 
remain  with  the  police? 

A.  At  this  magistrate's  office,  or  whatever  his 
title  was,  I  don't  know. 

Q.     Did  you  ever  get  to  attend  the  autopsy? 

A.    We  did  not. 

Mr.  Maguire:  Your  Honor,  that  is  all  we  wish 
to  inquire  of  this  witness  at  this  time.  We  want  to 
go  into  the  medical  testimony  at  a  later  time.  I  sug- 
gest, if  the  Court  please  and  has  no  objection,  that 
we  take  our  noon  recess. 

The  Court:  All  right.  Will  it  inconvenience  you 
to  come  back  at  1:301  [166] 

Mr.  Maguire :    Not  at  all,  your  Honor. 

The  Court:  All  right,  then,  1:30.  Court  is  in 
recess. 

(Whereupon,  a  recess  was  taken  until  1:30 
o'clock  p.m.  of  the  same  day.)  [167] 

(Pursuant   to   recess,   proceedings   were   re- 
sumed at  1:30  o'clock  p.m.,  November  23,  1955.) 

The  Court :    You  may  proceed,  gentlemen. 
Mr.  Beebe:     Call  Dr.  McKeown,   if  the   Court 
please. 
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DR.  RAYMOND  M.  McKEOWN 
was  thoreiipon  produced  as  a  witness  on  behalf  of 
the   plaintiff   herein   and,   having   been   first   duly 
sworn,  was  examined  and  testified  as  follows : 

The  Court :    Will  you  state  your  name,  please  ? 

The  Witness:  Dr.  Rajnnond  M.  McKeown,  Coos 
Bay,  Oregon. 

Mr.  Kriesien:  May  the  record  indicate,  I  pre- 
sume that  Dr.  Rush  was  temporarily  withdrawn 
from  the  stand  ? 

Mr.  Beebe:  We  have  taken  the  liberty  because 
Dr.  McKeown  has  to  be  back,  to  call  Dr.  McKeown 
a  little  out  of  order,  because  he  flew  up  from  Coos 
Bay  and  he  has  to  go  back. 

The  Court:  How  do  you  spell  your  name, 
Doctor  ? 

The  Witness:    M-c-K-e-o-w-n  (spelling). 

Direct  Examination 
By  Mr.  Beebe : 

Q.  Dr.  McKeown,  you  are  a  duly  licensed  and 
practicing  physician  and  surgeon  in  the  State  of 
Oregon?  A.     I  am. 

Q.  Will  you  state  for  the  Court,  Doctor,  your 
medical  degrees  and  qualifications  ?  [168] 

A.  I  have  a  bachelor  of  arts  from  the  University 
of  Oregon  in  1924.  I  have  a  M.D.  degree  from  the 
University  of  Toronto  and — Toronto,  Canada,  in 
1929.  I  have  six  years  of  postgTaduate  work  at  Yale 
University  in  New  Haven,  Connecticut,  from  1929 
to  1936.  In  June  of  '36,  I  came  to  Coos  Bay,  Ore- 
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gon,  where  I  opened  my  office  for  general  practice. 

Q.  Have  you  practiced  there  since  that  time, 
Doctor?  A.     Yes,  sir. 

Q.     Do  you  have  a  specialty? 

A.  Not  one  that  I  would  practice,  but  I  was  a 
qualified  surgeon,  an  obstetrician  and  gnecologist. 

Q.  Your  practice  in  Coos  Bay  is  a  general  prac- 
tice? A.     A  general  practice,  yes,  sir. 

Q.  Dr.  McKeown,  did  you  know  James  Lyons 
during  his  lifetime? 

A.  I  don't  remember  when  I  didn't  know  him. 
We  were  childhood  playmates. 

Q.     And  did  you  grow  up  together? 

A.  We  grew  up  in  Coos  Bay  together.  We  went 
to  school  together  and  played  football  together. 

Q.  Would  you  describe  for  the  Court,  Mr. 
Lyons'  general  physical  characteristics  and  person- 
ality? 

A.  He  was  a  rather  small  man,  he  was  an  ex- 
tremely sturdy  man  j^hysically  and  emotionally.  He 
went  into  his  things  wholeheartedly  and  very  vigor- 
ously, at  no  consideration  of  expense  to  his  own 
health  and  well-being.  [169] 

Q.     A  hard-driving  individual? 

A.  He  was  a  very  dynamic  and  very  forceful  in- 
dividual. 

Q.  Now,  Dr.  McKeown,  were  you  the  family 
physician  at  Coos  Bay  for  Mr.  Lyons  and  his  family 
for  a  period  of  years?  A.     I  was,  yes,  sir, 

Q.  Did  you  have  occasion  to  examine  Mr.  Lyons 
on  numerous  occasions? 
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A.     I  examined  him  repeatedly. 

Q.  Now,  Dr.  McKeown,  did  you  ever  conduct 
any  heart  examination  of  Mr.  Lyons  ? 

A.     Several  times,  I  did,  yes. 

Q.  Are  there  any  particular  ones  that  stand  out 
in  your  memory? 

A.     None,  because  they  were  all  normal. 

Q.  Did  you  examine  him  for  a  rather  large  life 
insurance  policy  some  time  in  the  1940 's? 

A.     I  did,  yes,  sir. 

Q.  Did  you  give  a  heart  examination  in  connec- 
tion with  that  ?  A.    Yes,  sir,  I  did. 

Q.  At  that  time,  did  you  give  him  exercise  toler- 
ance tests? 

A.  I  gave  him  all  the  usual  recommended  tests 
used  to  find  out  heart  disease  and  there  were  none. 

Q.  Specifically,  Doctor,  did  you  hear  any  heart 
murmur  at  that  time  ? 

A.  There  was  no  heart  murmur  at  that  time  or 
at  any  time.  [170] 

Q.  Did  you  listen  both  before  and  after  exer- 
cise ?  A.     I  did,  yes. 

Q.     And  could  detect  no  murmur  ? 

A.     Heard  no  murmur. 

Q.  Now,  Dr.  McKeown,  in  1950  there  was  an 
occasion,  was  there  not,  when  Mr.  Lyons  consulted 
you  about  pain  in  his  chest  radiating  down  his  arm 
that  occurred  on  a  dock  1  A.     There  was. 

Q.     You  recall  that  occasion? 

A.  Yes,  I  do,  from  memory.  I  believe  he  was 
walking  across  a  deck  of  one  of  his  boats  and  he 
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experienced  what  he  thought  was  a  chest  pain,  as 
I  recall,  radiating  down  one  of  his  arms,  his  right, 
I  believe,  and  he  became  frightened  and  apprehen- 
sive, which  he  didn't  become  very  often,  and  he 
came  to  see  me  shortly  thereafter,  and  I  subjected 
him  to  all  the  tests  for  heart  disease,  and  they  were 
all  normal. 

Q.  Did  you  have  an  electrocardiogram  taken  or 
take  one  yourself? 

A.  I  took  one  and  it  w^as  read  by  Doctors  Wil- 
lis and  Armstrong,  Portland,  and  his  return  was 
normal  electrocardiogram.  I  believe  I  had  it  typed 
out  there,  too. 

Mr.  Beebe :     May  we  have  this  marked  ? 

(Document  was  thereupon  marked  Plaintiff's 
Exhibit  17  for  identification.) 

Mr.  Kriesien:  I  might  say,  this  indicates  16.  I 
believe  [171]  the  chaii;  was  number  16,  so  far  as  my 
records  are  concerned. 

Mr.  Beebe :  Yes,  this  should  be  17,  actually.  We 
will  offer  in  evidence,  if  the  Court  please,  Plain- 
tiff's Exhibit  17  for  identification,  which  was  here- 
tofore shown  to  counsel  and  which  is  the  cardio — 
electrocardiogram. 

The  Court :    It  will  be  received  and  marked. 

(Document  previously  marked  Plaintiff's  Ex- 
hibit 17  for  identification  was  thereupon  re- 
ceived in  evidence.) 

Q.     (By  Mr.  Beebe)  :    Now,  Dr.  McKeown,  when 


198  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Raymond  M.  McKeown.) 

you  examined  Mr.  Lyons  on  the  occasion  of  the 

pain  that  he  had  while  crossing  the  dock,  was  there 

a  case  history  given  you  of  being  unable  to  hold  the 

telephone? 

A.  He  mentioned  to  me  that  the  pain  was  such 
a  nature  that  subsequently  he  could  not  even  lift  a 
telephone,  and  I  went  on  then  to  tell  him  what  I 
thought  the  cause  of  that  was. 

Q.  Now,  Doctor,  at  that  time,  did  you  give  Mr. 
Lyons  an  exercise  tolerance  test  and  listen  to  his 
heart  before  and  after  the  exercise? 

A.     Yes,  sir,  I  did. 

Q.  And  did  you  detect  any  heart  murmur  at  that 
time  ?  A.     No,  sir,  I  did  not. 

Q.     Either  systolic  or  diastolic? 

A.     No  murmur  of  any  description. 

Q.  Now,  what  was  your  diagnosis  of  this  chest 
pain  which  [172]  took  place  at  that  time  ? 

A.  As  I  recall,  intercostal  neuralgia  and  anxiety 
tension  state. 

Q.  Will  you  explain  to  the  Court  what  you  mean 
by  intercostal  neuritis? 

A.  Coming  out  of  the  spinal  column  and  going 
around  to  the  front  of  the  body  in  between  the  ribs 
are  nerves  that  are  all  the  intercostal  nerves.  One 
can  have  in  there,  arthritis  and  other  spinal  condi- 
tions which  produce  pain  and  pressure  on  those 
nerves  itself.  Pain  then  radiates  around  to  the  front 
of  the  chest  and  the  sides  of  the  body  and  so  on.  It 
is  frequentl}^  misinterpreted  by  patients  in  their  his- 
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tory,  and  it  is  actually  pain  from  arthritis  of  the 

spine,  which  was  true  in  this  case. 

Q.  Now,  after  that  occurrence,  and — what  do 
you  mean  by  anxiety  tension,  Dr.  McKeown,  and 
what  relation  could  that  have  to  the  intercostal 
neuritis  ? 

A.  Well,  anxiety  tension  is,  one  might  say,  a 
rather  ephermeral  sort  of  thing  that  one  has  when 
they  become  extremely  worried,  anxious,  and  upset, 
and  they  say,  the  doctors  call  it  an  anxiety  tension 
state.  In  other  words,  the  patient  is  anxious,  they 
are  under  tension  and  they  are  frightened,  usually, 
and  worried,  and  the  various  little  things  that  they 
have  had  all  their  lives  become  pretty  tremendous 
to  them,  and  they  come  to  a  doctor  with  heart  dis- 
ease and  cancer  and  many  other  things.  [173] 

Q.  What  relation  do  you  think  the  tension  had 
to  Mr.  Lyons'  chest  pain  on  this  occasion? 

A.  I  felt  that  he  had  reached  that  stage  in  his 
life  when  he  had  accumulated  enough  worldly  goods 
that  he  could  slow  down  and  look  at  himself  for 
the  first  time  in  his  life,  and  he  didn't  like  the  looks 
of  it,  and  he  was  worried  about  his  health,  and  when 
he  felt  this  pain  he  thought  he  might  have  heart 
disease  and  he  came  running  for  reassurance. 

Q.  Now,  Doctor,  after  that  occasion,  did  you 
have  further  occasions  to  examine  Mr.  Lyons  and 
treat  Mr.  Lyons'? 

A.  I  can't  recall,  that  is  definitely  without  ex- 
amining my  records,  but  I  believe  I  saw  him  a 
couple — a  number  of  times.  I  saw  him  shortly  be- 
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fore  he  went  to  Mexico  on  this  last  fishing  trip,  and 
he  was  in  my  office  possibly  a  half  to  three-quarters 
of  an  hour  seated  across  the  desk  from  me  dis- 
cussing himself,  his  business,  and  his  health  and  his 
future  plans.  He  made  no  reference  to  this  at  that 
time,  or  any  disability  of  his  body,  no  reference.  No 
reference  of  any  heai-t  condition  or  anything  and 
was  going  on  this  trip  to  Mexico  for  a  rest. 

Q.  Doctor,  did  you  treat  Mr.  Lyons  on  the  occa- 
sion of  his  automobile  accident  ?  A.     I  did,  sir. 

Q.  And  would  you  describe,  just  briefly  to  the 
Court,  the  injuries  he  sustained  in  that  accident 
and  sequela  that  he  might  have  had'?  [174] 

A.  This  was  in  January  of  1950,  he  was  driving 
home,  as  I  recall,  late  in  the  morning  on  a  very 
slippery  highway,  and  took  a  curve  coming  into 
Coos  Bay  too  fast,  he  struck  the  curb  on  the  right- 
hand  side  and  slid  across  to  the  left,  his  door  on  his 
side  flew  open  and  it  knocked  him  out  and  he  slid 
on  the  left  side  of  his  body  a  distance  of  some  20 
or  30  feet,  and  finally  rammed  himself  up  against 
the  curb.  He  was  picked  up  and  brought  to  the  Mc- 
Conlly  Hospital  where  I  saw  him  almost  immedii 
ately.  He  had  a  fractured  nose,  contusions  and 
bruises  about  his  body,  he  had  fractured  left  ribs. 
I  can't  remember  the  exact  number,  I  believe  it  was 
four  and  five,  and  then  his  left  hip,  there  was  a 
question  originally  about  a  fractured  hip,  but  it  was 
not  found  so  on  the  X-ray.  He  was  in  mild  shock 
and  a  pretty  sick  individual.  I  had  our  local  eye, 
ear,  nose  and  throat  doctor,  Dr.  Barkwell,  to  take 
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care  of  the  fractured  nose,  it  was  set  and  put  in 
splints  and  we  put  him  in  the  McConlly  and  treated 
it  systematically.  He  left  there  possibly  ten  days,  I 
believe,  more  or  less,  later  to  fly  down  to  his  home 
in  California.  X-rays  were  taken,  electrocardio- 
grams were  taken,  various  lab  tests  were  taken  and 
he  showed  quite  a  considerable  shaking  up,  but  by 
the  time  he  left,  he  was  in  good  shape. 

Q.  Did  you  see  him  for  anything — after  the  time 
he  went  to  Palm  Springs — for  anything  that  arose 
out  of  that  accident.  Dr.  McKeown?  [175] 

A.  Not  offhand,  no  sequela,  I  remember  he 
gradually  recovered,  and  I  believe  he  had,  as  I  re- 
member, a  left  hemothorax. 

Q.     What  is  that? 

A.  Which  is  blood  between  the — should  I  say  the 
lung  and  the  chest  wall  in  the  pleural  cavity  on  the 
left-hand  side.  I  thought  that  was  quite  likely  due 
to  this  fractured  rib,  and  he  saw  Dr.  McBride  in 
Palm  Springs,  and  I  believe  he  recovered  from  that 
without  any  after  effects  whatsoever. 

Q.     I  think  you  may  cross-examine. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.  Dr.  McKeown,  I  believe  you  stated  that  the 
anxiety  tension  state  was  the  result  of  Mr.  Lyons 
having  slowed  down;  is  that  correct? 

A.  I  don't  think  I  used  that  term,  sir,  as  I 
didn't  mean  it  in  that  respect.  What  I  meant,  I 
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had  reference  to  was  Mr.  Lyons  had  finally  climbed 
the  hill,  if  you  will,  and  secured  enough  security 
and  enough  worldly  goods  that  for  the  first  time  in 
many,  many  years  he  had  time  on  his  hands  to  sit 
down  and  look  at  himself.  Previously,  he  was  an 
extremely  busy  indi\^dual,  worked  many,  many 
hours  a  day,  and  did  not  pay  any  attention  to  any- 
thing. 

Q.  Now,  you  said  that  this  intercostal  neuralgia 
was  the  cause  of  this  chest  pain,  I  believe?  [176] 

A.     That  was  my  impression,  yes. 

Q.  You  said,  I  believe,  it's  true,  that  is  the  cause. 
Did  you  take  X-rays  of  the  spine  and  make  that 
detennination  ? 

A.  Yes,  we  have  X-rays  available  of  the  entire 
body.  j 

Q.  At  the  time  of  this  pain,  did  you  take  the 
X-rays  and  reach  that  opinion  as  a  result  of  the 
examination  of  the  X-rays'?  A.     Yes,  sir. 

Q.  That  was  your  basis  of  your  opinion  at  the 
time?  A.     They  are  available. 

Q.  Was  it  your  opinion  that  Mr.  Lyons  had — 
had  to  be  slowed  down  further  than  he  was  at  that 
time,  was  he  slowed  down  at  all? 

A.  Yes.  AYell,  yes,  correct.  We  told  him  to  take 
it  easy  and  not  worry  so  much. 

Mr.  Kriesien :  May  I  have  this  marked  for  iden- 
tification? We  had  better  mark  the  entire  file  here. 

Mr.  Beebe:  As  a  matter  of  fact,  do  you  want 
Dr.  McBride's  record  at  this  time,  Mr.  Kriesien? 

Mr.  Kriesien :    Were  these  all  furnished  to  me  ? 
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Mr.  Beebe:    Yes,  all  of  them.  I  don't  know  which 

ones,  you  thought,  are  material,  everything  but  this 

last  letter  from  Dr.  McBride. 

Mr.  Kriesien :    May  I  approach  the  witness,  your 

Honor? 

The  Court:     Yes,  sir.  [177] 

The  Clerk:    Defendant's  Exhibit  18. 

(Documents  were  thereupon  marked  Defend- 
ant's Exhibit  18  for  identification.) 

Q.  (By  Mr.  Kriesien)  :  Doctor,  did  you  inform 
Dr.  William  McBride  of  this  occurrence  in  May  of 
1950?  A.     Of  the  accident  of  Lyons'? 

Q.     No,  of  this  chest  pain. 

A.  I  presume  I  did,  you  must  have  the  record 
there. 

Q.  Well,  I  will  hand  you  Exhibit  Niunber  18, 
calling  your  attention  to  three  handwritten  notes 
on  three  sheets  of  paper  of  your  letterhead  and  ask 
you  if  this  is  the  letter  that  you  wrote  to  Dr.  Mc- 
Bride with  reference  to  the  occurrence  in  May  of 
1950  of  the  chest  pain? 

A.  Yes,  sir,  that  is  my  letter,  I  am  glad  to  see  it. 
I  haven't  seen  it  for  a  good  many  years. 

Mr.  Kriesien:  We  offer  this  in  evidence,  your 
Honor. 

Mr.  Beebe:     No  objection. 

The  Court :     It  will  be  received  in  evidence. 

(Documents  previously  marked  Defendant's 
Exhibit  18  for  identification  were  thereupon  re- 
ceived in  evidence.) 
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Q.  (By  Mr.  Kriesien) :  Dr.  McKeown,  what 
was  the  reason  for  your  advising  that  Mr.  Lyons 
had  to  be  slowed  down? 

A.  For  the  same  reason  you  take  out  a  life  in- 
surance, you  are  not  going  to  live  to  see  the  profit 
of  it  for  long,  in  [178]  other  words,  this  boy  if  he 
kept  on  on  the  fast  clip  he  was  going  at,  something 
was  going  to  happen,  but  I  didn't  know  what. 

Q.  Then  your  recommendation  was  to  prevent 
some  ailment  developing  that  might  shorten  or  en- 
danger his  life  f  A.     Certainly,  yes. 

Q.  And  what  ailment  did  you  have  in  mind,  Dr. 
McKeown  ? 

A.  I  didn't  have  any,  sir;  if  I  had  I  would  have 
specified  it  in  my  letter  to  McBride. 

Mr.  Kriesien:     That's  all.  Dr.  McKeown. 

Redirect  Examination 
By  Mr.  Beebe : 

Q.  Dr.  McKeown,  would  you  give  the  back- 
ground of  the  history  that  you  knew  of  Jim  Lyons 
and  describe  what  you  meant  by  slowing  down?  In 
other  words,  you  must  have  had  something  in  mind, 
something  that  he  had  been  doing  that  you  wanted 
him  to  stop? 

A.  Well,  I  think  that  to  be  generalized,  I  was 
concerned  at  the  time  right  up  to  his  death  with  his 
whole  pattern  of  living.  Nothing  in  particular,  but 
he  was  a  typical  example  of  a  representative  type 
of  aggressive  logger  and  lumberman  that  we  have 
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had  in  Coos  Bay  area  for  many,  many  years.  I  can 
cite  other  cases  comparable  to  his  where  the  same 
type  of  people  and  they  had  gone  on  over  the  years, 
accumulating-  their  money  by  any  means  at  their 
disposal,  and  so  often  had  [179]  never  lived  to  reap 
the  reward.  They  died  for  many  different  reasons, 
some  from  accidents,  some  from  disease,  and  I 
didn't  propose  to  see  a  man  whom  I  always  con- 
sidered a  young  man,  I  did  not  propose  to  see  him, 
a  friend  of  mine,  come  to  a  bad  end  by  any  means 
that  I  could  prevent,  but  I  had  nothing  specific  in 
mind.  I  just  figured  the  pattern  of  his  living,  the 
pattern  in  which  he  conducted  his  business  and  his 
affairs  was  such  that  if  he  went  at  the  same  rate 
of  speed  he'd  get  himself  into  some  kind  of  trouble. 

Q.     That  would  hurt  him? 

A.     Well,  I  figured  it  most  certainly  would. 

Q.  And  when  you  refer  to  the  pattern  of  be- 
havior, do  you  refer  to  a  pattern  of  debauchery  or 
do  you  refer  simply  to  the  drive  and  energy? 

A.  Well,  I  wouldn't  attempt  to  reconcile  any  one 
thing,  because  each  thing  he  did  was  typical  of  the 
type  of  person  he  was.  The  way  he  drank,  the  way 
he  spent  his  money,  was  nothing  more  or  less  than 
what  all  the  rest  of  them  were  doing  in  some  things, 
maybe  he  did  a  little  better  job  than  the  rest  of 
them  did,  but  it  was  all  the  same  thing. 

Mr.  Beebe:     That's  all. 
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R  ecross-Examination 

By  Mr.  Kiiesien: 

Q.  Doctor,  one  question;  this  type  of  drive  and 
energ}-  and  tension  that  he  was  ojjerating-  in,  what 
is  the  most  jjowerful  [l&O]  effect  it  would  have  on 
Mr.  Lyons  or  the  human  body,  that  type  of  tension  ? 

The  Court :  I  think  that  calls  for  a  gTeat  deal  of 
speculatKjii.  In  other  words,  Doctor,  as  I  imderstand 
your  testimony,  the  advice  you  gave  to  Mr.  Lyons 
would  h^  ri<,»  diiferent  than  you  would  make  for  any 
man  of  48  year's  or  49  years  of  age  who  has, 
throughout  his  lifetime  lived  at  a  tremendous  jjace 
in  a  business  way  and  in  other  ways.  In  other  words, 
as  a  conservative  doctor,  you  would  give  the  same 
advice  to  me,  for  instance,  if  I  came  to  you  under 
similar  circumstances;  isn't  that  right? 

The  Witness:  That's  correct,  sir.  And  I  might 
add  an  observation,  in  my  folder  there  is  a  com- 
mimication  from  McBride,  in  which  it  says  Pahn 
Springs  is  filled  with  people  like  Jimmie  Lyons  and 
they  have  retired  down  there  and  are  in  poor  health. 
If  I  might  add  that,  sir. 

The  Court:     All  right.  Is  that  all? 

Mr.  Kriesien:     Nothing  further. 

The  Court :    You  may  be  excused,  Doctor. 

(Witness  excused.) 

Mr.  Beebe:  Your  Honor,  I  wonder  if  the  Clerk 
has  a  clip  or  something.  I  have  the  whole  of  Dr. 
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McBride's  record  here,  and  we  might  as  well  put 
the  whole  medical  record  in,  insofar  as  it  is  written. 
Would  you  mark  all  of  those? 

The  Court :    They  may  be  marked.  [181] 

The  Clerk:    Plaintiff's  Exhibit  19. 

(Document  was  thereupon  marked  Plaintiff's 
Exhibit  19  for  identification.) 

Mr.  Beebe :     And  20. 

(Dociunent  was  thereupon  marked  Plaintiff's 
Exhibit  20  for  identification.) 

Mr.  Beebe:  We  will  show  19  to  counsel,  your 
Honor,  and  offer  it  in  evidence,  being  Dr.  Mc- 
Bride's office  record. 

The  Court:     It  will  be  received. 

(Document  previously  marked  Plaintiff's 
Exhibit  19  for  identification  was  thereupon  re- 
ceived in  evidence.) 

Mr.  Beebe :  And  20,  your  Honor,  being  the  elec- 
trocardiogram taken  by  Dr.  McBride  on  February 
24,  1953. 

Mr.  Kriesien:     No  objection. 

The  Court :     It  will  also  be  received. 

(Document  previously  marked  Plaintiff's 
Exhibit  20  for  identification  was  thereupon  re- 
ceived in  evidence.) 

Mr.  Beebe :     Will  you  mark  this  ? 
The  Clerk:     Plaintiff's  Exhibit  21. 

(Document  was  thereupon  marked  Plaintiff's 
Exhibit  21  for  identification.) 


208  Underwriters  at  Lloyd's,  Lon.,  Eng. 

Mr.  Kriesien:  If  the  Court  please,  with  refer- 
ence to  Plaintiff's  Exhibit  Number  21,  the  defend- 
ant will  object  to  [182]  the  introduction  on  the 
ground  and  for  the  reason  that  it  is  not  a  record 
made  in  the  course  of  the  doctor's  autopsy  or  in- 
quest and  was  made  at  a  later  date,  and  bearing  the 
date  of  the  21st  day  of  February,  1953,  and  on  the 
further  ground  that  it  merely  contains  a  speculation 
as  to  the  cause  of  death. 

The  Court :  Pardon  me,  what  does  the  document 
purport  to  be? 

Mr.  Beebe:  That  is  a  letter.  It  is  a  statement 
under  the  seal  of  the  Delegacion  Sanitaria  of  San 
Jose  Del  Cabo  by  Drs.  Rodriguez  and  Serrano  who 
conducted  the  autopsy,  and  they  admit  the  scientific 
possibility  of  the  shotgun  explosion  having  some- 
thing to  do  with  the  cause  of  death,  and  we  offer 
it  in  evidence. 

Mr.  Maguire:  That  is  prior  to  the  time  of  the 
one  that  we  made  no  objection  to,  when  counsel  went 
down  personally  and  examined  them. 

Mr.  Kriesien:  It  is  our  position  that  it  is  of  no 
probative  value,  your  Honor. 

The  Court:  Well,  I  am  going  to  allow  it  in  evi- 
dence, it  may  mean  something  to  me,  and  it  may 
not.  If  it  doesn't  mean  anything,  I  won't  regard  it. 

(Document  previously  marked  Plaintiff's 
Exhibit  21  for  identification  was  thereupon  re- 
ceived in  evidence.)  [183] 

Mr.  Beebe:  You  might  just  number  these  con- 
secutively, beginning  with  that  (indicating). 
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Mr.  Maguire:  Mr.  Kriesien,  I  take  it  you  will 
not  want  any  further  examination  of  Dr.  Mc- 
Keown  ? 

Mr.  Kriesien:     No,  sir. 

The  Court :  You  may  be  excused,  Doctor,  thank 
you. 

(Witness  excused.) 

The  Clerk:     Plaintiff's  Exhibits  22  to  37. 

(Documents  were  thereupon  marked  Plain- 
tiff's Exhibits  22  to  37,  inclusive,  for  identifica- 
tion.) 

Mr.  Beebe :  We  offer  Exhibits  22  through  37,  in- 
clusive, your  Honor.  They  don't  bear  on  any  of  the 
main  issues.  The  only  relevancy  is,  that  if  the  plain- 
tiff prevails,  the  date  when  interest  would  start  to 
run,  the  negotiations  between  the  companies  and  the 
formal  proof  of  loss. 

Mr.  Kriesien:  I  object  to  them  here  upon  the 
ground  of  their  irrelevancy  to  any  issue  in  this  mat- 
ter, your  Honor. 

The  Court :    Overruled.  They  may  be  received. 

(Documents  previously  marked  Plaintiff's 
Exliibits  22  to  37,  inclusive,  for  identification, 
were  thereupon  received  in  evidence.) 

Mr.  Beebe :  Perhaps  I  had  better  go  ahead,  Mr. 
Maguire,  if  I  may  be  excused  ?  [184] 

The  Court:     Very  well. 

Mr.  Beebe :  Your  Honor,  I  ran  into  Dr.  Rush  in 
the  hall.  There  is  one  further  question  I  might  ask 
him    and    then    we    won't   have    to    interrupt    Dr. 
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Chamberlain.  Will  you  resume  the  stand,  Dr.  Rush, 
please  ? 

DR.  HOMER  P.  RUSH 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Further  Direct  Examination 

By  Mr.  Beebe : 

Q.  You  have  been  sworn,  Dr.  Rush.  You  advised 
me  at  noon  that  you  had  made  a  mistake  in  answer 
to  a  question,  you  gave  an  incorrect  answer? 

A.     I  misunderstood  your  question,  and 

Q.    What  question  was  it? 

A.  The  question  was  when  you  asked  me  about 
the  time  element  was  between  the  time  that  I  heard 
the  second  shot  and  the  breathing. 

Q.     Of  the  beginning  of  the  stertorous  breathing? 

A.  That's  right,  I  had  in  mind  between  the  time 
I  heard  the  breathing  and  when  I  started  to  walk 
back,  and  the  time  element  would  have  to  be  some 
time  longer  than  three  or  four  seconds  from  the 
time  I  heard  the  second  shot  and  when  I  heard  the 
stertorous  breathing.  [185] 

Q.  How  long  would  you  estimate  it  w^as  between 
the  time  you  heard  the  second  shot  and  when  you 
heard  the  stertorous  breathing? 

A.  At  least  10  to  20  seconds.  The  other  one,  I 
was  thinking  of  how  long  it  would  take  to  have  the 
thought  processes  that  was  going  on  in  my  mind 
when  I  made  the  two-to-four  estimate. 
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Q.  I  see.  Thank  you.  Dr.  Rush.  That  is  all  I  have 
now  for  Dr.  Rush. 

The  Court:  You  let  me  know,  gentlemen,  when 
you  are  ready. 

Mr.  Maguire:     He  is  coming,  your  Honor.  [186] 

DR.  FRANCIS  CHAMBERLAIN 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Further  Direct  Examination 

By  Mr.  Maguire: 

Q.  You  recalled  this  morning,  Doctor,  the  fac- 
tual matters  which  you  observed  on  that  trip  and 
after  this  unfortunate  tragedy ;  you  have  also  heard, 
have  you  not.  Dr.  Rush's  testimony? 

A.     Yes,  sir. 

Q.  As  to  what  had  taken  place.  Dr.  Rush  just 
a  moment  ago,  while  you  were  out  of  the  courtroom, 
corrected  his  testimony  as  to  the  length  of  time  be- 
tween the  second  shot  or  the  last  shot,  rather,  with 
the  shotgun  and  the  time  when  he  first  heard  the 
stertorous  breathing,  from  10  to  20  seconds.  He  has 
so  testified  he  had  misunderstood  the  question  this 
morning  where  he  said  three  to  four  seconds  that 
he  was  referring  to  the  time  that  he  heard  the 
stertorous  breathing  and  wondered  what  was 
going  on. 

Now,  I  wonder  if — well,  first  strike  that.  What 
significance  is  there  in  the  presence  of  atheromatous 
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plaques  and  a  thickened  aortic  bicuspid  or  semi- 
lunar, rather,  valves  and  as  described  in  the  autopsy 
so  far  as  the  capacity  of  the  person  having  that  con- 
dition to  proceed  along  in  the  ordinary  affairs  of 
life  to  reach  or  exceed  his  life  expectancy  [187]  or 
is  a  thing  like  that  indicative  of  a  sudden  or  early 
death  ? 

Mr.  Mize:  If  the  Court  please,  I  will  object  to 
that  question  as  calling  for  an  opinion  of  a  witness 
on  a  subject  matter  that  is  not  before  this  Court 
and  not  even  concerned  in  this  particular  case. 

The  Court:  I  might  say,  I  would  like  you  to 
rephrase  it  a  little  better,  Mr.  Maguire,  if  you  can, 
T  didn't  understand  it  myself. 

Mr.  Mascuire:    You  would  like  me  t<>  rephrase  it? 
The  Court:     Yes. 

Mr.  Maguire :  Well,  the  testimony  in  this  case  is 
that  the  deceased,  James  Lyons,  upon  autopsy,  was 
found  to  have  atheromatous,  if  that  is  the  proper 
pronunciation,  plaques  on  the  arteries  of  the  heart, 
the  coronary  arteries,  that  the  semilunar  valves  of 
the  aorata  were  somewhat  thickened  and  hardened 
and  that  the  same  kind  of  plaques  were  found. 
There  was  nothing  shown  in  the  autopsy  of  either 
a  coronary  occlusion  or  a  coronaiy  thrombus.  The 
autopsy  merely  revealed  the  fact  that  the  caliber 
of  the  coronary  had  been  reduced.  What  I  wanted 
to  ask  you,  is  whether  that  condition  so  stated  would 
in  itself  be  any  indication  that  the  person  who  had 
that  condition  be  any  indication  that  the  person 
who  had  that  condition  would  have  his  life  short- 
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ened  or  that  he  was  in  a  situation  where  an  early- 
death  from  those  conditions  might  be  expected, 

Mr.  Mize:  If  the  Court  please,  I  objected  to  it 
as  [188]  propounded  by  Mr.  Maguire  on  the  ground 
that  he  used  the  words  with  reference  to  the  semi- 
lunar valves  that  they  were  somewhat  thickened 
and  hardened,  and  such  a  finding  is  not  incorpo- 
rated in  the  autopsy  report.  The  autopsy  report 
said  a  thickening  and  stiffening  of  the  aortical 
sigmoids  with  atheromatic  deposits.  On  the  further 
ground  that  the  question  of  the  shortening  of  life 
expectancy  of  a  man  by  reason  of  this  condition  ex- 
isting in  a  man,  is  not  in  issue  in  this  case.  The 
question  in  this  case  is  what,  if  anything,  was  the 
cause  of  the  death  of  the  assured. 

The  Court:  Overruled.  You  may  answer  the 
question,  Doctor,  if  you  understand  it. 

The  Witness:  Yes,  I  believe  I  understand  it.  I 
should  like  to  say  that  atherosclerotic  plaques  in  the 
aortic  valves  do  not  constitute  a  situation  which 
would  shorten  a  patient's  life  or  put  undue  stress 
on  the  patient's  heart,  unless  there  are  physical 
finding's  on  a  medical  examination  to  show  that  they 
are  of  extreme  degree.  The  main  physical  findings 
are  a  heart  murmur,  to  have  a  derangement  of  the 
aortic  valves  without  producing  any  heart  murmur 
W'hatsoever,  I  don't  feel  would  compromise  the 
efficiency  of  the  heart  to  any  important  degree. 

Q.  (By  Mr.  Maguire)  :  Now,  what  does  the  fact 
that  there  was  an  absence  of  heart  murmur,  either 
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systolic   or   diastolic;   what   significance   does   that 

have  in  your  judgment?  [189] 

Mr.  Kriesien:  Object  to  that  question  on  the 
ground  and  for  the  reason  that  there  is  no  evidence 
in  this  case  that  he  did  not  have  such  a  murmur 
except  back  in  the  year  in  May  of  1950. 

The  Court:     Overruled. 

The  Witness :  Might  I  have  your  question  again, 
I  am  sorry? 

The  Court:    Will  you  read  it,  Mr.  Reporter? 

(Question  read.) 

The  Witness:  Well,  I  think  that's  the  crux  of 
the  matter,  because  in  the  autopsy  report  they 
didn't  mention  anything  about  degree.  They  said 
there  was  some  stiffening  or  some  deposits  and  the 
heart  in  the  average  individual  in  this  age  group 
would  certainly  have  some  atheromatous  deposits 
in  various  parts  of  the  circulation,  but  if  they  are 
of  significant  degree,  one  then  gets  the  clinical 
counterpart,  that  if  they  are  of  significant  degree, 
there  also  is  a  heart  murmur  which  corresponds  in 
fact  to  these  atherosclerotic  deposits  on  the  aortic 
valve,  usually  cause  a  critical  condition  if  they  are 
in  extreme  degree,  not  like  the  autopsy  conclusion 
there  of  aortic  insufficiency,  but  aortic  stenosis, 
which  stenosis  bring  about  the  heart  murmur,  that 
frequently  in  our  medical  findings  is  so  loud  you 
can  hear  it  outside  the  chest  wall. 

Q.  (By  Mr.  Maguire)  :  When  you  speak  of  a 
stenosis,  what  do  [190]  you  mean? 
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A.     A  narrowing  of  the  valve. 

Q.  And  there  is  in  evidence  here  the  notes  and 
record  as  well  as  the  deposition  of  Dr.  McBride, 
and  I  believe  you  have  read  Dr.  McBride 's  deposi- 
tion; have  you  not?  A.     Yes,  sir. 

Q.  That  he  not  only  took  E.K.G.'s  but  he  also 
gave  the  exercise  tolerance  tests,  and  that  all  of 
these  were  within  normal  limits,  I  believe  he  said. 

A.     I  read  that  report  recently. 

Q.  Now%  would  the  presence  of  either  a  systolic 
or  diastolic  murmur  be,  if  that  existed,  would  you 
say  the  heart  was  acting  and/or  behaving  within 
normal  limits'? 

Mr.  Kriesien:  If  the  Court  please,  I  will  object 
on  the  ground  that  I  heretofore  objected  and  on  the 
further  ground  that  it  is  asking  this  witness  to  give 
an  opinion  on  an  opinion  of  another  doctor. 

The  Court:     Overrule  the  objection. 

The  Witness:  I  am  sorry,  sir,  would  you  read 
that  again '? 

(Question  read.) 

The  Witness:  Not  if  there  was  a  diastolic  mur- 
mur, for  example,  some  types  of  systolic  murmurs 
are  unimportant,  but  some  of  them  are  very  impor- 
tant. 

Q.  (By  Mr.  Maguire) :  Well,  would  you  say 
that  the  presence  or  absence  of  a  systolic  or  dia- 
stolic murmur  was  what  is  [191]  called  an  objective 
symptom  ? 

Mr.  Kriesien:     If  the  Court  please,  I  object  to 
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the  question  on  the  ground  that  there  is  no  evidence 
of  the  absence  of  this,  and  so  if  I  may  have  a  con- 
tinuing objection,  your  Honor? 

The  Court:     Yes.  Overruled. 

The  Witness:  The  absence  of  a  murmur  can  be 
taken  as  evidence.  The  absence  of  a  murmur  in  con- 
nection mth  the  aortic  valve  can  be  taken  as  evi- 
dence that  the  aortic  valve  is  doing  to  good  func- 
tional job. 

Q.  (By  Mr.  Maguire)  :  Would  the  presence  of 
any  such  murmur  be  an  objective  symptom  in  medi- 
cal terminology  ? 

A.  Would  the  presence  of  a  murmur  be — you 
mean,  a  sign,  you  are  referring  to  ? 

Q.    Yes. 

A.  Not  an}^  murmur.  Some  murmurs  are  im- 
portant and  some  aren't.  But  the  presence  of  any 
diastolic  murmur  would  be  a  sign  of  important 
disease  of  the  aortic  valve.  The  presence  of  loud — 
of  some  types  of  systolic  murmurs  would  be  evi- 
dence of  disease. 

Q.  Have  you  examined  the  E.K.G.'s — ^may  I  ap- 
proach the  Clerk's  desk,  your  Honor?  Doctor,  have 
you  examined  the  E.K.G.'s  which  are  in  evidence 
here  as  Exhibit  17  and  Exhibit  20,  the  first  being 
an  E.K.G.  taken  in  February — on  February  17, 
1950,  and  the  other  on  February  4,  1953? 

A,  I  believe  so.  I'd  like  to — I  have  seen  the 
previous  [192]  electrocardiograph  which  I  guess 
was  this  one.  I'd  like  to  review  it  in  a  little  more 
detail;  yes,  sir,  I  have  reviewed  them  now. 
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Q.  What  do  those  electrocardiograms — first, 
take  Number  17 — what  does  that  indicate  as  to 
whether  or  not  the  heart  action  is  as  shown  there, 
does  it  indicate  any  diseased  condition? 

A.     You  mean  Number  17  ? 

Q.    Yes,  17. 

A.     The  one  that  was  taken  February  17,  1950? 

Q.    Yes. 

A.  This  is  a  normal  electrocardiogram.  I  might 
preface  this  by  saying  that  there  is  a  technical  im- 
perfection here  that  the  one  that  corresponds — the 
doctor  had  the  arm  electrode  crossed,  which  one  can 
see  on  the  inversion  of  the  P  wave  in  the  first  lead, 
so  that  knowing  that,  there  is  a  technical  abnormal- 
ity, I  mean  a  technical  defect  in  the  way  the  record 
was  taken,  which  we  can,  or  which  I  can  be  a  hun- 
dred per  cent  sure  that  this  is  a  perfectly  normal 
electrocardiogram,  and  I  say  that  in  spite  of  the 
technical  defect,  it  is  quite  a  normal  record. 

Q.  It  is  in  evidence,  Doctor,  that  shortly  before, 
in  fact  two  days  before  Mr.  Lyons  started  to  go  on 
this  trip,  that  Dr.  McBride  prescribed  and  gave 
him  nitroglycerin  and  you  heard  Mrs.  Lyons'  testi- 
mony about  the  fact  that  he  had  a  pain — complained 
of  a  pain  during  the  night?  [193] 

A.     She  said  in  the  evening. 

Q.  In  the  evening,  yes.  Now,  what  is  the  signifi- 
cance of  that,  first,  having  nitroglycerin  prescribed  ? 

A.  Nitroglycerin  is  most  commonly  used  to  re- 
lieve the  chest  pain  which  is  associated  with  coro- 
nary heart  disease.  However,  I  have  major  cause  to 
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believe  that  that  was  not  the  reason  for  which  it 
was  given  in  this  case.  Because  I  have  observed  the 
doctor's  record,  and  because  the  doctor 

Mr.  Kriesien:  If  the  Court  please,  I  will  move 
that  that  answer  be  stricken  unless  the  records  are 
referred  to  and  the  witness  gives  the  facts  upon 
which  he  predicates  his  answer. 

The  Court :     Do  we  have  those  records  available  ? 

Mr.  Maguire:  Yes,  oh,  yes,  sir,  they  are  in  evi- 
dence, your  Honor. 

Mr.  Beebe:  May  I  help  you,  Mr.  Maguire,  they 
are  in  two  parts,  because  they  came  in  separately. 
It  is  two  parts;  I  am  handing  the  Exhibits  18  and 
19  to  the  witness  (handing  documents  to  witness.) 

The  Witness :     May  I  read  from  the  record  ? 

Mr.  Maguire:     Yes,  surely. 

The  Witness:  The  record  is  dated  February  4, 
1953.  This  is  Dr.  McBride's  office  record.  "Has  had 
an  attack  of  chest  pain  yesterday  and  today,  con- 
striction in  chest  with  radiation  down  arms.  I  guess 
it  is  fluoroscopic  E.K.G.  not  diagnostic.  [194]  Sed 
rate"— I  think  it  looks  like  "O.K.  Also  W.B.C.  and 
uric  acid.  R.X.  nitroglycerin  1/200  on  onset  of  pain, 
may  need  Thaverine,"  or  something  like  that,  which 
I  understand  is  some  type  of  vitamin,  and  then  on 
the  next  date  he  says,  "Pain  some  improved.  Ad- 
vised to  go  fishing."  And  then  there  was  a  subse- 
quent letter,  I  believe  from  this  same  doctor  where 
he  described — or  was  it  deposition  that  he  made — 
a  letter  from  him  wherein  he  described  his  findings 
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stating  that  he  felt  tliat  this  represented  fatigue, 

which  i  don't  have  here. 

Q.  (By  Mr.  Maguire)  :  That  is  not  in  evidence, 
Doctor.  You  can't  consider  it,  it  is  not  in  evidence. 

A.  I  see,  but  I  should  say  with  resx-)ect  to  nitro- 
glycerin, that  we  give  nitroglycerin  to  patient's  with 
three  purposes  in  mind.  One  is  to  relieve  heart  pain, 
the  second  most  common  use  is  to  find  out — to  try 
to  find  out  if  a  given  pain  is  from  the  heart  or 
whether  it  might  be  from  the  other  cause  which  we 
have  to — we  are  called  on  most  commonly  to  deter- 
mine, and  that  is  fatigue,  so  we  prescribe  this  nitro- 
glycerin, and  say,  if  you  get  this  pain  again,  take  the 
nitroglycerin  at  the  onset,  and  come  back  and  tell 
us  if  it  relieves  it  or  not,  and  so  it  is  also  a  diagnos- 
tic test.  The  third  is  that  it  relieves  some  types  of 
indigestion  not  related  to  the  heart. 

Q.  What  significance  is  there,  Doctor,  that  this 
heart  ])ain  [195]  which  he  complained  or  told  Dr. 
McBride  about  and  the  type  of  occurrence  he  told 
his  wife  and  it  took  place  in  the  evening  before 
going  to  bed,  and  after  going  to  bed,  and  can  you 
say  whether  it  was  an  anginal  pain  or  whether  it 
was  something  else? 

A.  I  think  that  may  be  quite  important,  because 
the  pain  of  angina  or  the  pain  of  a  true  coronary 
heart  disease,  which  we  know  of  as  angina,  comes  on 
while  the  heart  is  carrying  on  a  peak  of  effort.  It's 
during  intercourse,  during  excitement,  during 
anger.  While  he  is  climbing  the  steepest  part  of  a 
hill  rapidly;  while  he  is  lifting  something  heavy; 
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while  he  is  carrying  on  the  peak  of  exertion,  not 
some  time  afterward,  which  is  the  way  it  appears, 
which  is  related  to  fatigue,  to  a  person  who  is  ex- 
hausted from  emotional  or  physical  causes.  That 
pain  is  in  the  chest  and  it  is  often  also  radiated 
down  the  arm.  That  pain  comes  on  usually  at  the 
end  of  a  day  when  a  person  is  tired.  In  other  phases, 
it  is  part  of  a  fatigue  in  the  way  of  a  headache  or 
backache,  he  gets  a  chest  ache  or  something  and  the 
evening  is  the  commonest  time  for  that  pain  to  ap- 
pear for  the  first  time. 

Q.  You  have  been  in  the  courtroom,  have  you 
not,  Doctor,  while  all  the  testimony  has  been  given 
with  respect  to  Mr.  Lyons'  activity,  his  physical 
condition,  his  drive,  his  life  work  and  matters  of 
that  kind,  have  you  not,  and  you  also  heard  the 
testimony  of  Dr.  Rush  as  to  what  took  place  [196] 
as  he  observed  while  you  were  on  the  fishing  trip 
up  to  and  including  the  time  of  the  catastrophy  ? 

A.    Yes,  sir. 

Q.  And  of  course  you  have  in  mind  your  own  ob- 
servations and  you  have  in  mind  the  autopsy  find- 
ings of  the  physical  condition?  A.    Yes,  sir. 

Q.  Bearing  all  these  matters  in  mind,  Doctor, 
what  in  your  opinion  was  the  cause  of  the  death  of 
James  A.  Lyons? 

Mr.  Kriesien:  If  the  Court  please,  I  do  not  be- 
lieve that  question  incorporated  the  facts  on  which 
this  opinion  is  being  predicated.  For  that  reason, 
I  will  object  to  it. 

The  Court:     Overruled. 
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The  Witness :  May  I  preface  that  ?  You  are  asking 
me  my  opinion  of  the  death  and  so  on.  I  would  like  to 
call  attention  to  one  point  about  the  autopsy  which  I 
felt  my  answer  is  based  in  part  on,  and  that  is  that  the 
autopsy  conclusion  was  that  this  man  died  from  aortic 
insufficiency.  This  is  at  variance  with  the  description 
that  the  autopsy  surgeon  made  of  the  heart.  It  is 
also  at  variance  with  the  clinical  observation  made 
prior  to  this  man's  death  to  the  effect  that  he  had 
no  murmurs,  so  I  should  like  to  state  that  first,  as 
getting  a  little  background  of  my  opinion,  if  aortic 
insufficiency  which  the  autopsy  performed — I  mean 
the  autopsy  conclusions  stated  this  man  was  thought 
to  have  died  from  was  not  [197]  described  in  it  at 
all  in  the  body  of  the  autopsy.  Furthermore,  the 
aortic  insufficiency,  the  two  great  causes  and  nearly 
all  of  the  first  causes  of  aortic  insufficiency  aie 
syphilis  in  the  artery,  which  is  not  present  in  this 
man,  and  rheumatic  heart  disease,  with  distortion, 
deformity  of  the  valves  due  to  rheumatic  processes, 
which  again  the  autopsy  surgeon  did  not  describe. 
Therefore,  I  concluded  that  their  final  conclusion  is 
in  error  and  that  there  is  no  evidence  for  aortic 
insufficiency  in  this  patient.  Now,  I'd  like  to  also 
say — ^well,  I  think  that's  enough  of  my  preamble. 
Yes,  sir,  I'd  like  to  say,  from  the  autopsy  findings, 
that  the  amount  of  arteriosclerosis  described,  or  the 
atheromatous  plaques  in  this  man's  coronary  dis- 
ease from  their  description,  their  description  is 
rather  nebulous.  There  is  some  atherosclerotic 
plaques.  There  was  not  an  occlusion.  I  would  like  to 
sav  that  the  amount  of  atherosclerosis  in  the  aorta 
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which  these  men  described  does  not  impress  me  as 
necessarily  being  of  importance  to  our — I  should 
say  abnormal  for  a  man  of  this  age  group,  since 
nearly  all  men  49  years  of  age  have  atherosclerotic 
deposits  in  their  coronary  vessels,  so  that  I  don't 
feel  that  any  description  unnecessarily  beyond  what 
the  average  man  that  age  has  has  been  described.  I 
would  further  like  to  state  that  this  man's  death  was 
no  ordinary  death.  I  thought  of  course  immediately 
that  he  died  of  gunshot  wounds  that  had  gone  from 
his  face  up  to  his  brain.  [198] 

Mr.  Kriesien:  If  the  Court  please,  I  would  like 
to  move  that  the  answer  of  the  witness  be  stricken 
as  not  responsive  to  the  question  propounded. 

The  Court:     It  may  go  out  on  that  ground. 

Mr.  Beebe :     The  entire  answer,  your  Honor  1 

The  Court:  Yes,  it  may  go  out  and  he  can  start 
over  again. 

Mr.  Maguire:  Your  Honor,  I  didn't  know  coun- 
sel objected  to  the  phrase,  that  this  is  not  an  ordi- 
nary death — 

Mr.  Kriesien:  No,  I  objected  to  the  entire  an- 
swer, asking  that  it  be  stricken. 

The  Court:  He  objected  to  the  entire  answer 
and  I  struck  the  entire  answer.  I  think  you  should 
start  over  again. 

Q.  (By  Mr.  Maguire)  :  I  see.  Now,  referring  to 
the  autopsy  itself,  Doctor,  there  are  certain  conclu- 
sions in  regard  to  the  possible  cause  of  death.  I  will 
read  them,  and  I  believe  you  stated  you  are  familiar 
with  the  findings  as  shown  in  the  autopsy  here? 
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A.     Yes,  with  the  findings  of  the  autopsy. 

Q.  Yes.  Now,  it  is  considered,  as  the  direct  cause 
of  death,  aortic  insufficiency  probably  brought  about 
the  acute  cardiac  failure.  In  your  experience  and  in 
your  opinion,  Doctor,  in  view  of  the  physical  find- 
ings shown  on  the  autopsy  could  and  would  aortic 
insufficiency  be  the  cause  of  an  acute  cardiac 
failure  % 

Mr.  Kriesien:  Your  Honor,  I  object  to  that  ques- 
tion on  [199]  the  ground  that  it  is  based — calls  for 
the  opinion  of  this  witness  on  the  opinion  of  some 
other  doctor,  and  does  not  contain  all  the  facts  in 
evidence. 

The  Court:  Well  now,  counsel,  I  will  tell  you. 
If  you  were  trying  this  case  before  a  jury,  I  would 
sustain  the  objection.  But  I  am  taking  this  position 
in  the  trial  of  this  case,  I  want  every  bit  of  infor- 
mation I  can  get  that  will  help  and  aid  and  assist 
me  in  deciding  it,  and  for  that  reason  and  that  rea- 
son alone,  I  am  going  to  overrule  the  objection. 

Mr.  Mize :     If  your  Honor  please 

The  Court:  That's  all.  It  is  your  duty  to  pre- 
serve your  record. 

Mr.  Mize :     In  order  to  preserve  our  record. 

The  Court:    You  may  answer  the  question. 

The  Witness :    Yes.  You  are  asking  if 

Q.  (By  Mr.  Maguire)  :  In  view  of  the  physical 
findings  set  forth  in  the  autopsy,  in  your  opinion, 
aortic  insufficiency  existed? 

A.  No,  I  don't  feel  that  the  autopsy  shows  the 
presence  of  aoi^tic  insufficiency. 
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Q.     And  that — for  what  reason? 

A.  For  the  reason  that  the  description  of  the 
aortic  valve  was  that  of  atherosclerotic  plaques 
causing  some  stiffening.  I  think  the  words  were,  "of 
the  valves,"  that  atherosclerosis  is  [200]  not  one  of 
the  causes  of  aortic  insufficiency,  that  the  two  great 
causes  are  rheumatic  heart  disease  and  syphilitic 
heart  disease,  which  are  not  described  here,  and  I 
should  like  to  further  advise  here  that  atherosclero- 
sis occasionally  can  cause  aortic  insufficiency  of  a 
very  slight  relatively  unimportant  degi'ee,  if  the  pa- 
tient, at  the  same  time,  has  high  blood  pressure. 

Q.     Did  Mr.  Lyons  have  high  blood  pressure? 

A.  No,  sir,  not  according  to  the  record.  The  blood 
pressure  reports  I  have  seen  were  normal. 

Mr.  Mize:  Are  you  referring  to  Dr.  McBride's 
reports  ? 

The  Witness:  Yes,  I  am  referring  to  Dr.  Mc- 
Bride  's  records,  and  I  am  sure  there  are  blood  pres- 
sure reports  of  Dr.  McKeowji. 

Mr.  Mize:  Well  now,  if  your  Honor  please,  I 
move  to  strike  the  answer  from  the  record  as  to  the 
blood  pressure.  I  think  he  can  testify  from  any  rec- 
ords as  to  a  particular  time  what  this  man's  blood 
pressure  was,  but  I  think  we  all  realize  that  blood 
pressure  can  vary  in  certain  circumstances. 

The  Court :     Motion  granted. 

Mr.  Maguire:  Well  then,  just  limit — your 
Honor,  I  take  it  you  are  objecting  to  McKeown's, 
not  the  one  made  by  Dr.  McBride? 

Mr.  Mize:     I  stated  my  objection,  read  it  back. 


vs.  Jane  S.  Lyons  225 

(Testimony  of  Dr.  Francis  Chamberlain.) 

Mr.  Maguire:  Well,  I  didn't  want  to  ask  the 
question— I  will  ask  you,  from  the  records  of  the 
blood  pressure  tests  made  by  Dr.  McBride  on  the 
date,  I  believe  was  February  4th,  [201]  disclose  any 
high  blood  pressure? 

Mr.  Mize:  I  object  to  that,  your  Honor,  on  the 
ground  that  the  records  of  Dr.  McBride  speak  for 
themselves. 

The  Coui't :     That  is  correct.  Sustained. 

Q.  (By  Mr.  Maguire) :  Very  well.  May  I  have 
that  record?  Will  you  examine  Exhibit  Number  18, 
Doctor,  and  note  the  pages  and  time  where  blood 
pressure  is  shown? 

A.     Yes,  February  1,  1950. 

Q.  Well,  wait  a  minute.  Did  that — is  that  Dr. 
McBride 's?  A.     Yes,  this  is  Dr.  McBride 's. 

Q.  Can  you  find  any  blood  pressure  record  made 
by  other  persons?  You  can  use  that. 

A.  There  is  one  of  146  over  76  described  Febru- 
ary 1,  1950. 

Q.     (By  Mr.  Maguire) :     How  would  you  charac- 
terize that  blood  pressure  as  to  whether  it  is  normal 
above  normal,  or  below  normal? 

A.     It's  within  the  normal  range. 

Q.     I  hand  you  one  here  for 

A.     January  25,  1951,  blood  pressure  120  over  80. 

Q.  What  can  you  state  as  to  whether  or  not  that 
is  high,  low,  or  normal? 

A.     That's  within  the  normal  range. 

Q.     Can  you  find  any  further  ones  in  these  ? 

A.     Pardon  me? 
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Q.  Did  you  find  any  further  blood  pressure  rec- 
ords in  there?  [202]  A.     I  didn't  notice  any. 

Mr.  Beebe:     Here  is  another  one,  Mr.  Maguire. 

Mr.  Mize:  Your  Honor,  I  move  that  the  answer 
to  this  question  as  to  the  condition  of  the  blood 
pressure  in  1950  and  '51  be  stricken  from  the  rec- 
ord on  the  ground  that  it  is  immaterial  and  does 
not  prove  or  disj^rove  the  condition  of  this  man's 
blood  pressure  on  the  day  it  occurred. 

The  Court:  I  don't  thinli  the  case  is  going  to  be 
decided  on  that.  I  don't  see  any  harm  in  letting  it 
in  the  record.  Motion  denied. 

Q.  (By  Mr.  Maguire) :  I  hand  you  now  a  med- 
ical record  which  apparently  is  of  December  31, 1952. 
Can  you  find  any  record  there  of  blood  pressure! 

A.  Yes,  December  31,  1952,  blood  pressure  142 
over  80  in  the  left  arm  and  in  the  right  arm  124 
over  80. 

Q.     What  can  you  say  as  to  the  range  of  that? 

A.     Those  are  both  within  the  normal  range. 

Q.  Is  there  anything  abnormal  with  the  fact  that 
one  arm  showed  a  little  higher  blood  pressure  than 
the  other? 

A.  Not  necessarily.  The  arm  in  which  the  blood 
pressure  is  first  taken  usually  is  apt  to  have  a  higher 
blood  pressure  than  the  other. 

Q.  I  also  note.  Doctor,  that  the  blood  pressure 
taken  on  May  12,  1950,  by  Dr.  McKeown  discloses 
142  over  80.  Is  that  within  normal  limits  ?  [203] 

A.     Yes,  sir. 

Q.     And   finally,   I   note    further   that   on — now, 
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Doctor,  I  will  ask  you  to  state  whether  or  not — wliat 
in  your  opinion  from  your  personal  oljservation  of 
the  history  given  of  Mr.  Lyons'  health,  the  medical 
records;  the  testimony  of  Dr.  Rush  as  to  what  he 
saw,  what  in  3'our  opinion  was  the  cause  of  his 
death,  Mr.  Lyons'  death? 

Mr.  Kriesien :  If  the  Court  please,  object  to  that 
on  the  ground  and  for  the  reason  that  it  again  re- 
quires this  witness  to  base  his  opinion  ujDon  the 
opinion  of  others.  It  does  not  limit  the  opinion  to 
number  one,  the  facts  that  this  man  observed  and 
the  findings  of  the  autopsy  report  which  are  the 
only  things  that  this  individual  is  qualified  to  ren- 
der an  opinion  from. 

The  Coui-t:  I  think  that  is  what  we  are  trying 
to  find  out  here  as  to  what  caused  his  death.  I  am 
going  to  allow  the  doctor  to  answer. 

The  Witness:  I  have  examined  all  the  facts  and 
it  is  my  belief  from  the  examination  of  these  facts 
that  this  man  died  as  a  result  of  the  gunshot  wound 
to  the  face. 

Mr.  Kriesien :  If  it  please  the  Court,  we  move  to 
strike  that  testimony  from  the  record.  That  is  not 
the  cause  of  death  but  would  be  the  precipitating 
cause  of  death  and  there  is  no  evidence  in  this  case 
that  the  man  died  as  a  result  of  the  gunshot  wounds. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Maguire)  :  Why  did  you  say  that 
that  was  the  cause  of  death,  what  did  it  do,  in  your 
opinion  ? 

A.     I  think  that  the  gunshot  caused  Mr.  Lyons 
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suddenly  to  have  pain.  He  was  startled.  The  usual 
reaetion  is  one  of  angruish.  as  well  and  that  these 
things  then  create  the  clinical  condition  which  we 
itefer  to  as  ** shock.''  I  think  that — so  that  I  think 
they  ppodnee  shock  at  the  same  time  I  feel  that  the 
patit^:'-" — *-  ■  "  gunshot  wound  was  the  direct 
eanse  <::  Teloping  an  unusual  abnormal 

ihythm. 

Mr.  Mize:  Just  a  moment,  I'd  like  to  move  to 
strike  that  answer  on  the  ground  that  the  witness 
stated  that  ''^I  think  they  produced  shock,"  he  does 
not  state  that  in  all  prctbability  they  produced 
shock. 

The  Court:  Well  I  am  going  to  denv  the  mo- 
tion. Xow,  Doctor,  this  man  ^Ir.  Lyons  was  an  ex- 
perienced woodsman  and  hunter  as  has  been  testi- 
fied to  here.  How  do  you  account  for  the  fact  that 
the  mere  discharge  of  a  shotgun  would  so  disturb 
the  function  of  his  heart  and  rhythm  that  it  would 
cause  his  death  unless  there  was  some  pre-existing 
condition  there  whidi  was  present  at  tlie  time  of 
the  firing  of  the  shot  f 

The  Witness:  Well  a  man  like — such  as  this — 
udio  was  an  experienced  hunter  who  had  a  gun  go 
off  in  his  face,  this  is  emotionally  in  my  opinion, 
apt  to  he  nrach  more  shocking  than  some  greenhorn. 
This  man  had  prided  himself  and  he  had  [205]  so 
told  me,  I  wasnt  asked,  hut  I  should  be  glad  to 
mention  it,  in  the  course  of  the  earUer  discussion  I 
iiienti<Mied  that  he  and  I  spent  a  good  deal  of  time 
talking  ahout  children  and  having  them  brought  up 
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by  women,  and  that  is  his  main  thouglit  in  this  re- 
spect was  to  see  that  his  only  son  was  taught  to  be 
an  experienced  hunter,  and  that  in  spite  of  various 
objections  from  the  feminine  side,  that  he  had  been 
able  to  convince  everybody  that  this  boy  should  be 
taught  to  be  a  hunter,  that  this  was  a  man's  sport, 
that  it  could  be  done  in  complete  safety.  I  think  that 
probably  means  that  his  foundation  of  his  conscious- 
ness of  what  was  right  or  wrong,  good  or  bad,  per- 
haps was  such,   I  think,  that  to  him  would  be  a 
greater  shock  than  I,  as  a  once-in-a-while  hunter.  I 
would  think  that  that  was  one  factor  in  contribut- 
ing. I  also  felt  from  the  observation  I  made  of  his 
face,  certainly  he  received — there  was  evidence  on 
his  face  of  a  good  deal  of  trauma,  I  assume  from  the 
gun,  that  the  man  must  have  had  a  good  deal  of 
pain.  Now,  hearts,  though  such  an  instrument  which 
is  normal  can  develop  abnormal  rhythms  it  is  true, 
they  are  more  apt  to  develop  abnormal  rhythms  in 
the  heart  as  a  result  of  some  underlying  disease. 
My  feeling  that  the  man  had  an  abnormal  rhythm 
is  based  on  two  or  three  unusual  facts.  One  of  these 
is  that  Dr.  Rush,  who  was  an  experienced  observer, 
who  was  this  man,  has  told  the  Court  that  he  felt  a 
purring  on  this  man's  chest;  a  purring  on  a  man's 
chest  is  a  very  unusual  finding  to  observe  when  a 
man  is  unconscious,  and  [206]  the  usual  cause  of 
the  purring  sensation  on  a  man's  chest,  when  he  is 
entirely  unconscious,  providing  the  purring  sensa- 
tion did  not  pre-exist,  is  an  unusual  type  of  heart 
rhythm  which  we  refer  to  as  ventricular  fibrillation 


230  Undcriv7-iters  at  Lloyd's,  Lou.,  Eng. 

(Testimony  of  Dr.  Francis  Chamberlain.) 
or  ventricular  flutter,  that  is  the  purring  sensation, 
then  I  think,  as  I  have  stated  earlier,  as  I  men- 
tioned earlier,  this  was  no  ordinary  type  of  death, 
because  that  man — I  should  say  that  usually  when  a 
heart  stops  suddenly,  and  I  have  seen  it  hai)pen 
many,  many  times  in  my  work — ^when  a  heart  stops 
suddenly  there  is  a  short  period  of  time,  a  few  sec- 
onds, and  then  a  patient  develops  the  stertorious 
snoring  type  of  breathing.  The  stertorious  snoring 
type  of  breathing  usually  lasts  a  period  of  a  half 
minute  or  less.  This  stertorious  type  of  breathing  in 
this  man  continued  for  a  long  time.  This  continued. 
Dr.  Rush  described,  for  a  good  many  minutes.  I 
have  another  reason — may  I  go  on?  I  have  another 
reason  for  believing  that  this  was  a  rhythm  of 
this  type,  and  that  is  that  this  man  who  previously 
demonstrated  no  signs  of  heart  failure,  even  though 
we  observed  him  and  were  with  him  constantly,  that 
this  man  showed  something  else  which  was  unusual, 
and  that  was  that  Dr.  Rush  described  two  or  three 
minutes  after  he  had  watched  him  with  this  ster- 
torious type  of  breathing,  the  foam  and  then  pink- 
tinged  foam  appeared  at  the  mouth,  and  even  the 
Mexican  autopsy  report  stated  the  man  had  signs  of 
congestion  in  his  lungs,  and  congestion  in  [207]  his 
liver. 

Now,  a  man  whose  heart  suddenly  stops  does  not 
develop  manifestations  of  congestive  heart  failure 
in  a  half  minute.  It  takes  at  least  a  few  minutes  to 
develop.  Furthermore,  there  was  evidence  brought 
out  l>v  Dr.  Lehman  this  morning  that  there  was  in- 
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duration,  swelling  around  the  lacerations  on  his 
face,  which  don't  occur  momentarily,  but  take  a 
matter  of  a  few  minutes  to  develop.  For  all  those 
reasons  then,  I  believe  that  this  was  not  an  ordinary 
death.  That  the  gunshot  touched  off  some  unusual 
heart  rhythm,  that  is  the  ventricular  fibrillation, 
or  perhaps  a  combination  of  these  two  or  another 
rhythm  which  I  have  observed,  and  which  may 
occur  is  what  we  call  the  ventricular  tachicardia 
where  the  heart  beats  very  rapidly  at  the  rate  of 
about  300  a  minute,  much  too  fast  to  have  sufficient 
tilling  to  be  able  to  drive  blood  to  the  brain  suffi- 
cient to  let  a  patient  maintain  consciousness  or  to 
nourish  the  brain  and  yet  sufficient  to  produce  that 
purring  sensation  and  allow  life  to  be  maintained 
for  a  longer  time  than  usual,  so  for  all  these  rea- 
sons I  think  that  that  suggested  an  unusual  mech- 
anism must  be  called  in  which  is  the  only  explana- 
tion that  I  can  make  in  this  particular  case. 

Mr.  Kriesien:  If  the  Court  please,  I  move  to 
strike  the  entire  answer  of  the  witness  on  the  ground 
and  for  the  reason  that  it  was  not  responsive  to  the 
question  propounded  by  the  [208]  counsel. 

The  Court:  The  motion  is  denied.  We  will  take 
a  short  recess. 

(A  short  recess  was  had.) 

The  Court:     Proceed. 

Mr.  Mize :  May  it  please  the  Court,  I  would  like 
to  state  another  ground  for  our  objection  to  the  last 
question,  if  I  may,  a  recess  came  in  between  here. 
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I  wish  to  object  further  to  the  answer  of  the  doctor 
and  move  that  the  same  be  stricken  as  well  as  those 
answers  concerning  which  he  testified  as  to  his  opin- 
ion as  to  the  cause  of  this  death  on  the  ground  and 
for  the  reason  that  his  opinion  could  only  be  based 
on  a  hypothetical  set  of  facts  which  are  in  evidence 
and  for  the  further  reason  that  the  doctor  is  assum- 
ing one  particular  fact  which  is  not  in  evidence  and 
that  is  the  shotgun  was  discharged  prior  to  the  time 
that  this  man  had  a  heart  attack,  and  I  would  like 
to  have  that  objection  shown  in  connection  with  all 
of  his  answers  in  connection  to  his  opinion  as  to  the 
cause  of  death. 

The  Court:  The  objection  will  be  noted  in  the 
record  and  be  overruled  for  the  reasons  I  have  pre- 
viously stated. 

Mr.  Maguire:  Your  Honor,  I  think  I  should 
make  a  statement,  this  is  the  third  week  that  I  have 
been  in  court  every  day  on  other  cases,  and  Monday 
of  this  week,  we  had  a  full  day^s  hearing  before 
Judge  McCoUoch.  The  only  reason  I  [209]  took  to 
examine  the  doctor,  because  Mr.  Beebe  prepared  all 
that,  because  I  had  part  in  the  matter  of  the  crux 
of  the  thing  that  he  saw,  and  I  want  to  confess  to 
your  Honor  that  it  is  very  difficult  for  me  to  take 
the  technical  matters  because  of  over  tension,  and 
Mr.  Beebe  is  prepared,  and  in  addition  to  that,  I 
want  to  say  this  to  your  Honor,  I  would  have  stayed 
home  because  of  extreme  exhaustion,  and  I  would 
crave  your  Honor's  indulgence,  that  Mr.  Beebe  pre- 
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pared  this  part  of  the  case,  that  Mr.  Beebe  take  on 

this  part  of  the  case. 

The  Court:     Do  you  have  any  objection? 

Mr.  Kriesien :     No  objection. 

The  Court:     All  right. 

Further  Direct  Examination 
By  Mr.  Beebe : 

Q.  Doctor  Chamberlain,  what  is  meant  by  a 
heart  murmur? 

A.  A  heart  murmur  is  a  whirring,  buzzing  sort 
of  a  sound  which  one  hears  in  a  stethoscope  over — 
usually  best  over  the  area  of  the  heart  from  which 
the  sound  originates. 

Q.     And  what  is  a  thrill  ? 

A.  A  thrill  is  something — is  a  vibration  of  the 
chest  wall  which  one  can  feel  with  his  hands  under 
circumstances  where  there  is  an  unusually  large 
murmur.  In  other  words,  it's  not  only  loud  enough 
or  forceful  enough  to  make  vibrations  in  it,  but  one 
can  feel  it  with  the  hands,  so  that  a  very  loud  mur- 
mur is — or  a  thrill  is  also  associated  with  [210]  a 
very  loud  murmur. 

Q.  And  you  might  say  then,  a  thrill  is  a  palpa- 
ble murmur,  one  that  you  don't  have  to  have  a 
stethoscope  to  detect;  is  that  correct? 

A.     Yes,  that's  correct. 

Q.  And  occasionally — and  what  is  a  symptom  in 
medical  terminology? 
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A.  A  sj^mptom  is  something  which  a  patient  feels 
or  perceives.  Something  which  the  patient  perceives 
I  suppose  is  the  best. 

Q.  In  other  words,  a  symptom  is  something  a 
patient  would  include  in  his  subjective  complaints; 
is  that  right? 

A.  That's  right,  they  may  be  important  or  un- 
important. It  is  something  which  he  perceives  or 
which  a  patient  is  aware  of  with  respect  that  it  is 
something  of  some  sensation  in  his  body. 

Q.  An  objective  symptom  is  one  that  can  be  seen 
by  the  doctor;  is  that  correct? 

A.  It's  sort  of  a  misnomer  and  an  objective  find- 
ing is  something  which  we  call  those  findings  which 
the  doctor  would  have  to  perceive  through  any  of 
his  senses,  the  stethoscope,  the  eyes,  the  hands,  or 
those  that  are  objective  manifestations  of  disease. 

Q.  Now,  Doctor,  can  the  heart  beat  and  there 
be  an  absence  of  sense  of  pulse  ? 

A.  Yes.  If  the  heart  beats  ineffectively  there 
may  be  an  [211]  absence  of  pulse  at  the  wrist  or 
out  in  the  periphery.  In  other  words,  especially  if 
the  heart  beats  very  rapidly,  the  heart  does  not  have 
long  enough  to  fill.  It  only  stops  long  enough  be- 
tween beats  to  fill  so  that  when  it  then  beats  it  only 
drives  a  column  of  blood  out,  a  relatively  solid  and 
effective  column  of  blood,  a  short  distance  or  drives 
at  a  head  pressure  that  one  can  perceive  by  putting 
his  hand  at  the  wrist  or  foot  or  neck. 

Q.  Is  it  possible  for  the  heart  to  beat  and  not 
put  out  enough  blood  for  nourisliment  ? 


vs.  Jane  S.  Lyons  235 

(Testimony  of  Dr.  Francis  Chamberlain.) 

A.     Yes. 

Q.  Would  that  occur  in  a  situation  where  you 
had  a  heart  beat  but  no  pulse  ? 

A.     Yes,  that  certainly  could. 

Q.  Now,  Doctor,  are  there  man}^  different  types 
of  heart  rhythms? 

A.     Yes,  sir,  there  are. 

Q.  Now,  Doctor,  what,  in  medical  science,  is  the 
pain  of  angina  pectoris? 

A.  The  pain  of  angina  pectoris  is  more  com- 
monly a  pressure  sensation  than  a  pain,  which  usu- 
ally includes  the  mid-line  of  the  chest,  but  which 
may  occur — may  be  perceived  on  the  chest,  jaws, 
arms,  back.  There  is  a  variety  of  locations  and  oc- 
curring usually  while  a  heart  is  called  on  to  carry 
a  peak  load  due  to  inadequate  blood  supply  to  the 
heart  muscle  [212]  and  lasting — if  the  eifort  is 
stopped  or  if  the  predisposing  cause  is  stopped  so 
that  the  patient  suddenly  stands  still  and  stops  climb- 
ing the  hill,  the  pain  usually  disappears  in  a  matter 
of  two  or  three  minutes. 

Q.  What  is  the  pain  of  true  coronary  heart  dis- 
ease ;  how  would  you  describe  it  ? 

A.  That's  what  I  have  been  describing,  the  pain 
of  angina  pectoris  is  indication  of  true  coronary 
heart  disease.  There  are  two  big  broad  subdivisions 
of  coronary  heart  pain.  One  is  where  it  cannot  clear 
itself,  and  angina  pectoris  is  where  there  is  sud- 
denly a  big  demand  of  the  heart  for  blood  which 
isn't  forthcoming  due  to  some  transient  affair  and 
the  other  big  subdivision  of  coronary  heart  pain  is 
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whore  a  coronary  occlusion,  a  coronary  thrombosis, 
occurs  where  the  heart  muscle  itself  suddenly  drives 
ahead,  where  there  is  a  long  episode  of  pain  of  a 
half  an  hour  to  two  or  three  hours  after  or  in  the 
course  of  which  pain  a  lot  of  the  patient's  heart 
muscle  dies. 

Q.  Is  there  any  other  significant  type  of  heart 
pain  other  than  which  you  have  described'? 

A.     Of  heart  pain  1 

Q.  Yes,  actual  pains  from  coronary  disease  of 
one  kind  or  another? 

A.  No,  those  are  the  two  big  manifestations  of 
pain  in  coronary  heart  disease.  [213] 

Q.  What  is  cause  of  i^ain  in  the  arm  when  there 
is  an  attack  of  angina  pectoris"? 

A.  The  cause  of  this  pain  is  the  fact  that  the 
patient  has  given  his  heart  a  big  load  to  carry  for 
which  it  cannot  get  sufficient  blood,  by  virtue  of  the 
things  mentioned,  usually  it's  because  of  occlusion, 
actually,  of  several  branches.  Coronary  arteries,  it 
has  been  shown  for  example. 

Q.     What  do  you  mean  by  "occlusion,"  Doctor? 

A.  Closure.  It's  been  shown  by  Slessenger  and 
Bloomgard,  some  15  years  ago,  as  a  lot  of  our  con- 
cept about  this,  that  before  a  patient  gets  heart  pain 
he  usually  has  occlusion  or  complete  plugging  of  at 
least  two  and  in  the  average  three  major  branches 
of  his  coronary  blood  supply. 

Q.  Now,  Doctor,  is  a  weakness  in  the  arms  or  an 
inability  to  lift  or  hold  a  small  object  such  as  a  tele- 
phono   during   an   attack   of   chest   pain   radiating 
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down  the  arm,  is  that  indicative  of  angina  pectoris 

pain  ? 

A.  No,  not  at  all,  because  if  the  pain  from  an- 
gina pectoris  radiates  down  the  arms  wherever  the 
pain  originates,  it  will  radiate  down  that  part  of  the 
sensory  nerve,  not  the  motor  nerve.  There  is  no 
weakness  whatever  in  the  part  of  the  body  which 
the  pain  or  pressure  sensation  may  be  radiated  to, 
nor  is  there  aggravation  of  a  pain  by  movement  of 
that  affected  member. 

Q.  NoAv,  Doctor,  what  is  meant  by  the — no  strike 
that.  [214]  In  your  experience,  to  what  is  the  great- 
est percentage  of  chest  pain  complaints  referable; 
to  some  kind  of  heart  disease  or  ailment? 

A.  No,  far  and  away  the  greatest — the  highest 
incidents  of  pain  that  I,  as  a  heart  specialist,  see  is 
the  pain  which  is  complained  of  as  a  manifestation 
of  fatigue,  rather  than  the  pain  of  true  heart  dis- 
ease. 

Q.  And  what  is  the  immediate  cause  of  that  pain, 
other  than  the  tiredness;  I  mean  what  is  the  factor 
that  brings  about  the  pain? 

A.  The  physiological  factors  are  disputed,  and 
there  are  probably  several  different  factors  that  may 
enter  in,  one  of  them  is  the  matter  of  arthritis  of 
the  spine,  which  causes  irritation  of  various  nerves, 
and  radiates  from  the  spine  and  it's  assmned  that 
under  circumstances  of  fatigue,  these  nerves  which 
are  constantly  irritated  to  some  degree  when  a  per- 
son is  tired,  that  the  threshold  is  exceeded  and  that 
those  nerves  become  painful.  A  mechanism  is  one 
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wherein  some  intelligent  introspective  individual  is 
told  you  may  have  trouble  with  your  heart,  your  fa- 
ther died  from  that,  or  your  next-door  neighbor 
dropped  dead  from  that,  so  that  an  intelligent  per- 
son will  say,  I  wdll  watch  that,  I  want  to  be  sure  that 
I  am  all  right,  and  by  that  method  of  concentrating 
on  this  particular  part  of  the  particular  individual 
in  the  meantime,  that  individual  over  a  period  of 
time,  begins  to  develop  [215]  pain,  and  we  think 
that  by  this  mechanism  of  intelligence,  of  aware- 
ness of  this  part  of  the  anatomy,  that  he  has  devel- 
oped and  gotten  steamed  up  and  sensitive,  so  that 
when  the  particular  individual,  instead  of  getting 
tired  and  having  a  headache,  he  gets  tired  and  has  a 
chest  ache. 

Q.  Now,  Doctor,  if  there  is  an  aortical  insuffi- 
ciency, are  there  signs  that  a  doctor  can  see  in  the 
man"?  A.    Yes. 

Q.     What  are  those  signs'? 

A.  If  there  is  an  important  degree  of  aortic  in- 
sufficiency, merely  observing  a  patient,  as  you  and  I 
are  sitting  across  from  each  other,  the  throat  bare, 
for  example,  one  can  see  the  neck  pulsating  and  the 
great  vessels  in  the  neck,  and  one  can  diagnose,  that 
is  if  a  person  doesn't  have  a  necktie  on,  can  judge 
very  often  by  merely  watching  the  blood  vessels,  the 
big  blood  vessels,  big  arteries  in  the  neck  pulsate 
much  more  actively  than  usual. 

Q.  Would  those  signs  be  more  obvious  say,  if  you 
saw  a  man  that  had  participated  in  a  strenuous  ex- 
ercise'? A.     Yes,  they  can. 
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Q.  Did  you  think  Mr.  Lyons — did  he  wear  an 
open-neck  shirt?  A.     Yes,  sir. 

Q.     Did  you  see  any  such  signs'? 

A.     No,  sir. 

Q.  Now,  Doctor,  you  testified  a  few  moments  ago 
that  on  a  [216]  question  of  acute  coronary  insuffi- 
ciency or  significant  coronary  insufficiency,  I  be- 
lieve, that  the  presence  of  atheromatic  deposits  on 
the  aortical  or  semilunar  valves  would  not  be  signifi- 
cant unless  it  was  accompanied  by  high  blood  pres- 
sure and  hypertension;  have  I  correctly  restated 
your  testimony? 

A.  I  said  that  aortic  insufficiency^  as  a  result  of 
arteriosclerosis  or  atherosclerosis,  would  not  be  ex- 
pected to  occur  except  in  the  presence  of  hyperten- 
sion. 

Q.  Now,  what  kind  of  hypertension  do  you  refer 
to.  Doctor,  when  you  refer  to  where  it  is  high  one 
moment  and  down  the  next? 

A.  No,  one  would  expect  it  to  be  associated  with 
a  sustained  hypertension  and  usually  one  of  moder- 
ate or  severe  degree. 

Q.  And  has  that  been  your  experience,  Doctor, 
in  your  practice  of  the  profession  ? 

A.  Yes,  seven  per  cent  of  severe  hypertensions 
are  known  in  the  literature  to  develop  some  degree 
of  aortic  insufficiency  as  evidenced  by  heart  murmur 
and  substantiated  usually  at  autopsy  findings  to  the 
fact  that  the  heart  valve  or  aortic  valve  is  somewhat 
dilated. 

Q.     Are  you  finished? 
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A.  I — yes,  I  was  going  to  say  that  nearly  always 
that  type  of  aortic  insufficiency  which  is  a  result  of 
that  condition  is  not  a  severe  degree  and  usually  it's 
only  severe  [217]  enough  to  produce  a  murmur  and 
it  is  not  a  great  load  on  the  heart.  It  isn't  consid- 
ered to  be  an  important  burden. 

Q.  Xow,  Doctor,  where  there  is  a  death  from  an 
acute  attack  of  coronary  insufficiency,  is  that,  in 
your  experience,  a  sudden  death,  or  are  there  evi- 
dence of — or  do  evidence — perhaps,  I  had  better 
state  it  this  way:  In  a  death  from  acute  coronary 
insufficiency,  I  mean  acture  aortic  insufficiency,  is 
that,  in  your  experience,  a  sudden  death  ? 

A.  No.  Of  aortic  stenosis  of  a  severe  degree,  20 
per  cent  die  suddenly,  but  aortic  insufficiency  is  not 
one  of  the  common  predisposing  factors  to  sud- 
den death. 

Q.  Now,  Doctor,  from  the  autopsy  report  here 
and  from  Mr.  Lyons'  clinical  history,  and  inciden- 
tally, Doctor,  any  questions  I  ask  you  concerning 
the  medical  history,  I  do  not  want  you  to  take  into 
account  any  opinions  as  di-stinguished  with  medical 
facts  which  have  been  made  by  other  doctors. 

A.     I  don't  believe  I  have  taken  any  opinions. 

Q.  No,  disregard  any  other  exj^ert's  opinion, 
take  in  account  only  facts  and  medical  facts  as  dis- 
tinguished from  opinions.  Now,  Doctor,  in  the  medi- 
cal or  in  the  autopsy  report  is  there  any  physical 
findings  indicating  that  there  was  any  aortic  steno- 
sis in  Mr.  James  A.  Lyons  ? 
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Mr.  Mize :  Objected  to,  your  Honor,  the  autopsy 
report  speaks  for  itself.  [218] 

The  Court:     Overruled. 

The  Witness:  I  don't  think  so.  The  autopsy  re- 
port mentions  some  stiffening  of  the  aortic  valve 
leaflets,  the  sigmoid  valve  leaflets  due  to  athero- 
matous deposits.  In  aortic  stenosis,  there  is  a  ter- 
rific thickening  of  the  valves  to  the  point  where  the 
aortic — the  opening  in  the  aortic  valve  is  very  strik- 
ingly reduced.  None  of  those  things  have  been  men- 
tioned here. 

Q.     And  what  is  the  cause  of  aortic  stenosis? 

A.  The  commonest  cause  is  rheumatic  fever 
which  is  damage  to  the  valve  in  youth  and  then 
there  is  another  group  of  individuals  in  which  cal- 
cium deposits  all  around  the  valve  and  which  is  re- 
ferred to  as  calcareous  aortic  stenosis,  but  they  fall 
into  that  particular  group — those  two  groups,  rheu- 
matic fever  and  calcareous. 

Q.  Now,  Doctor,  in  a  death  from  coronary  insuf- 
ficiency, how  does  that  occur,  over  a  period  of  time  ? 
How  much  time  would  that  take  to  occur  f 

A.     The  death  from  acute  coronary  insufficiency? 

Q.  I  beg  your  pardon,  I  mean  aortic  insuffi- 
ciency; did  I  say  coronary? 

A.  If  aortic  insufficiency  causes  death,  the  mech- 
anism is  not  one  of  sudden  death,  the  mechanism  is 
usually  one  of  heart  failure  which  usually  takes — 
lasts  a  matter  of  two  months  to  two  years,  so  that 
there  are  manifestations  of  heart  failure  as  a  result. 
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iisnally,  the  patient  as  a  rule  dies  of  [219]  heart 

failure. 

Q.  Now,  Doctor,  you  have  been  in  the  courtroom 
thioughout  this  entire  trial  while  evidence  has  been 
given ;  have  you  not  ? 

A.     I  may  have  missed  a  few  minutes. 

Q.  That  is  while  evidence  has  been  given,  have 
you  missed  any  evidence  % 

A.  I  think  the  only  thing  I  missed  was  the  part 
of  your  talk  at  first. 

Q.     When  I  made  my  opening  statement  ? 

A.     Yes,  I  missed  that  part  of  it. 

Q.  Well,  that  isn't  evidence,  Doctoi*,  you  have 
been  here  all  during  the  taking  of  testimony ;  is  that 
correct  *?  A.     Yes,  I  believe  so. 

Q.  And  again,  cautioning  you  not  to  take  into 
any  account,  any  opinions  of  any  other  experts,  just 
facts,  including  medical  facts,  and  assuming  the 
testimony  you  have  heard — pardon  me,  before  I  ask 
that  question,  Doctor,  you  have  mentioned  shock. 
What  is  the  mechanism  of  shock ;  what  does  it  do  to 
a  person  with  respect  to  the  circulatory  system  and 
the  blood? 

A.  The  exact  mechanism  of  shock  isn't  under- 
stood, a  great  deal  of  it  is  motivated  through  re- 
flexes which  come  through  nerves,  but  the  effect  on 
the  heart,  well,  I  should  say  part  of  the  pattern  in 
shock  is  that  the  blood  pressure  drops  [220]  strik- 
ingly due  to  reflex  changes  in  the  central  nervous 
system.  The  blood  tends  to  pool  in  reservoirs  in 
venous  reservoirs,  and  especially  in   the  digestive 
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tract,  so  that  blood,  the  amount  of  blood  which  is 
circulating  in  the  vessels,  which  is  actively  canying 
the  blood,  is  markedly  decreased.  These  reservoirs, 
especially  on  the  return  side  of  the  trapped  blood, 
hold  it  out  of  the  circulation,  so  that  there  is  in  that 
mechanism  a  decreased  amount  of  circulating  blood, 
at  the  same  time,  with  the  lack  of  the  proper  amount 
of  circulating  blood  and  the  lack  of  proper  blood 
pressure,  there  is  the  lack  of  oxygen  in  the  blood 
and  the   lack   of   oxygen  in  the   blood  makes  the 
capillaries  in  the  body  and  the  tiny  vessels  abnor- 
mal to  the  point  where  the  liquid  material  in  the 
blood  can  ooze  through  the  capillary  walls  so,  as  a 
result  of  all  these  mechanisms,  the  amount  of  blood 
which  then  is  circulating  in  the  major  active  circu- 
lation of  the  body  is  markedly  decreased,  so  there- 
fore the  amount  of  blood  which  goes  to  the  heart  is 
decreased. 

Q.  Doctor,  I  will  show  you — first,  I  will  have 
them  marked. 

The  Clerk:     Plaintiff's  Exhibits  38  and  39. 

(Documents  were  thereupon  marked  Plain- 
tiff's Exliibits  38  and  39  for  Identification.) 

Q.  (By  Mr.  Beebe) :  Doctor,  I  will  show  you 
two  charts  and  ask  you  if  they  would  be  of  assist- 
ance to  you  in  describing  [221]  or  explaining  the 
matters  you  were  just  sajdng  concerning  shock? 

A.     This  one  is  upside  down. 

Q.  I  have  it  upside  down.  You  may  use  it  in 
making  your  testimony  clear. 


244  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Francis  Chamberlain.) 

A.     Yes.  May  I  demonstrate? 

Q.  Please  indicate  the  exhibit  number,  Doctor, 
and  please  mark  it,  don't  say  "here  and  there,"  but 
make  marks  so  we  can  identify  them. 

A.  Yes.  The  chart  in  my  left  hand,  which  I  will 
mark — — 

Q.     No,  it  is  Exhibit  Number  39. 

A.  Number  39  represents  schematically  the  blood 
in  its  ordinary  circulation  with  the  blue  represent- 
ing the  veins  and  carrying  the  blood  into  the  heart, 
and  this  little  network  representing  the  capillaries 
and  the  little  venous  channels  where  the  blood  goes 
out  to  the  main  body  tissues  and  in  this  particular 
case,  this  represents  the  mixing  of  the  blood  in  the 
lungs. 

Q.  Now,  Doctor,  you  said  "this,"  will  you  put 
a  mark  *? 

A.  In  number  one  we  have  the  circulation  of  the 
lung ;  represented  in  number  two  we  have  the  circu- 
lation in  the  major  tiny  capillaries  throughout  the 
body  with  the  exception  of  the  lungs  and  with  the 
exception  of  the  digestive  tract.  I  should  also  let  it 
be  known  that  number  two  also  represents  that 

Q.     Represents  what?  [222] 

A.  Represents  the  capillaries.  It's  what  we  call 
the  greater  circuit,  the  capillaries,  with  the  excep- 
tion of  those  in  the  lungs  and  with  the  exception  of 
those  in  the  digestive  tracts.  Number  three  would 
represent  the  capillaries  in  the  digestive  tract,  and 
the  red  coloring  represents  the  blood  as  the  oxygen 
— deoxygenated  blood  where  it  leaves  the  heart  and 
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goes  out  in  the  various  veins,  so  that's  a  rough  sche- 
matic representation  of  the  circulation  from  a  pa- 
tient who  does  not  have  shock. 

Q.  And  the  arrows  represent  the  direction  of  flow 
of  the  blood?  A.    Yes. 

Q.  We  offer  in  evidence  Exhibit  Number  39  for 
the  purpose  of  illustration. 

Mr.  Kriesien:  No  objection  for  the  purpose  of 
illustration. 

The  Court:  It  will  be  received  for  the  purpose 
of  illustration. 

(Document  previously  marked  Plaintiff's 
Exhi])it  39  for  Identification  was  thereupon 
received.) 

Q.  (By  Mr.  Beebe) :  Now,  you  are  holding 
Exhibit  Number  38  for  Identification,  Doctor,  and 
will  you  describe  that? 

A.  This  shows  the  situation,  a  rough  example  of 
what  happens  to  the  situation  in  a  patient  who  has 
shock,  when  the  patient  [223]  has  shock  the  various 
little  reservoirs  which  are  present  throughout  the 
body  have  stopped  at  the  capillaries.  The  capillaries 
become  markedly  dilated,  so  that  it  makes  reser- 
voirs so  that  the  blood  actually  stagnates  out  in 
these  places  instead  of  being  continued  in  the  regu- 
lar flow  of  circulation,  so  that  schematically  there 
is  a  lot  of  blood  in  those  little  capillaries  and  will 
also  ooze  a  lot  of  blood,  a  lot  of  the  liquid  from  the 
blood  out  in  the  tissues. 

Q.     Doctor,  let  me  interrupt  you,  in  doing  that 
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you  have  referred  to  the  blue-colored  veins  in  the 

chart,  have  you  ?  A.     Yes. 

Q.     As  reference  to  where  the  blood  stagnates? 

A.  Yes,  and  especially  in  the  place  where  the 
blue-colored  small  network  of  veins  and  the  vessels 
and  where  the  small  interlacing  red  network  of  ves- 
sels go  together,  then  schematically,  then,  what  hap- 
pens is  that  the  blood — some  of  it  has  been  lost  out 
in  the  tissues  and  a  great  deal  of  the  other  blood 
tends  to  stagnate  in  these  vessels  and  so  that  then 
even  under  circulation,  which  the — where  the  heart 
may  be  quite  normal — the  heart  is  interfered  with  in 
its  activity  because  it  can't  get  a  proper  amount  of 
blood  with  which  to — I  mean  the  proper  amount  of 
blood  to  carry  on,  to  give  the  body  its  proper  nutri- 
tion, and  it  is  important  in  this  diagram  due  to  the 
fact  that  the  great  vessels  that  go  to  the  heart  and 
the  great  vessels  that  go  away  from  the  lieart  are 
shown  as  small  [224]  lines,  it  necessarily  is  the  fact 
that  the  amount  of  blood  which  is  going  through 
those  vessels  is  decreased  in  amount. 

Q.  Thank  you,  Dr.  Chamberlain.  We  offer  in 
evidence.  Plaintiff's  Exhibit  Number  38  for  the  pur- 
pose of  clarifying  the  record  and  illustrating  the 
testimony  of  the  Doctor. 

Mr.  Kriesien:  No  objection  for  the  purpose  of 
illustration. 

The  Court :     Received  for  that  purpose. 

(Document  previously  marked  Plaintiff's 
Exhibit  38  for  Identification  was  thereupon 
received.) 
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Q.  (By  Mr.  Beebe)  :  Now  then,  Doctor,  based 
on  the  clinical  record  and  history  of  Mr.  Lyons; 
excluding  the  opinions  of  any  other  doctors;  plus 
the  testimony  that  you  have  heard  here  about  his 
physical  condition  and  his  activities;  and  assuming 
the  facts  found  on  autopsy;  do  you  have  an  opin- 
ion as  to  whether  Mr.  Lyons  was  suffering  from 
aortic  stenosis  ? 

Mr.  Kriesien:  If  the  Court  please,  we  object  to 
the  form  of  the  hypothetical  question  on  the  ground 
and  for  the  reason  that  it  does  not  incorporate  all 
the  facts.  We  do  not  know  and  have  no  way  of 
knowing  the  facts  upon  which  this  witness  is  predi- 
cating his  opinion  under  that  form  of  a  question. 

The  Court:     Overruled. 

Q.  (By  Mr.  Beebe) :  You  may  answer.  The 
question  is :  Do  you  have  an  opinion  ?  Now,  you  an- 
swer that  yes  or  no,  otherwise  [225]  it  will  be  ob- 
jected to  as  it  is  not  responsive.  Just  answer  yes 
or  no. 

A.  Would  you  ask  the  question  again?  I  lost  the 
trend,  please? 

(Question  read.) 

The  Witness:  The  answer  is  yes,  I  have  an 
opinion. 

Q.     (By  Mr.  Beebe)  :     What  is  that  opinion? 

A.     That  he  did  not  have  an  aortic  stenosis. 

Q.     Will  you  give  the  reasons  for  your  answer? 

A.  The  reasons  are  twofold.  One,  based  on  the 
description  of  the  leaflets  of  the  aortic  valve  and 
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the  second,  based  on  the  medical  records  showing 

that  no  murmurs  were  present  in  the  reports. 

Mr.  Kriesien :  If  the  Court  please,  we  move  the 
witness'  answer  be  stricken  on  the  ground  and  for 
the  reason  that  there  is  no  evidence  in  this  case  that 
the  assured  did  not  have  a  heart  murmur. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Beebe)  :  Now,  Doctor,  assuming  all 
of  the  same  facts;  do  you  have  a  medical  opinion 
as  to  whether  Mr.  Lyons  suffered  from  any  aortic 
insufficiency?  A.     I  do  have  an  opinion. 

Q.     And  what  is  that  opinion? 

A.     That  he  did  not  have  an  aortic  insufficiency. 

Q.     Will  you  give  your  reason  ?  [226] 

A.  And  my  basis  for  that  is  the  description  of 
the  aortic  valve  in  the  autopsy  finding  and  the  fact 
that  certainly — at  least  one  of  the  medical  reports 
I  read  stated  no  murmurs  and  that  the  others  in  the 
course 

Q.  Just  a  moment.  Doctor,  the  one  that  you  read 
that  showed  no  murmurs  is  not  in  evidence,  and  you 
cannot  consider  it.  A.     All  right. 

Q.  Now,  then,  may  I  reask  the  question  as  to 
whether  or  not,  considering  those  reports  and  bear- 
ing in  mind  your  own  observation  of  them,  and  all 
the  other  testimony  about  Mr.  Lyons'  activity,  your 
examination  of  him  under  the  fishing,  and  all  of 
the  other  evidence  you  have  heard  here  concerning 
the  life  and  the  work  he  did  and  the  clinical  record, 
disregarding  any  opinions  of  any  other  medical  ex- 
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perts,  do  you  have  an  opinion  as  to  whether  he  suf- 
fered from  any  aortic  insufficiency? 

A.     I  don't  believe  he  did. 

Q.  Now,  is  it  a  fact  or  in  that  opinion — no — 
pardon  me,  strike  that.  Will  you  state  your  reasons 
for  that  conclusion  in  detail.  Doctor,  limiting  it  to 
what  is  in  the  record? 

A.  My  belief  for  that  is  that  aortic  insufficiency 
of  sufficient  degree  to  cause  a  patient's  death  is 
caused  hj  two  main  conditions.  One,  syphilitic  dis- 
ease of  the  aortic  and  the  second,  rheumatic  heart 
disease,  and  the  description  of  the  autopsy  report 
does  not  suggest  either  of  those  two  conditions. 

Mr.  Mize :  Your  Honor,  I  move  that  the  answer 
of  the  Doctor  to  the  last  two  questions  be  stricken. 
I  object  to  the  questions  on  the  ground  that  they  are 
assuming  facts  some  of  which  are  not  at  issue.  As  a 
matter  of  fact  we  don't  know  what  facts  this  Doctor 
is  basing  his  opinion  on  and  we  have — just  a  minute, 
Mr.  Beebe — and  secondly  incorporated  into  the  ques- 
tion propounded  by  Mr.  Beebe  and  the  Doctor's 
own  response,  his  opinion  was  based  among  other 
things  on  the  findings  of  others  and  I  think  that  it 
is  not  a  proper  hypothetical  question,  either  one  of 
the  last  two  questions,  and  I  believe  that  they  are 
improperly  stated  and  contain  facts  which  are  as- 
sumed by  the  Doctor  and  which  are  not  in  evidence 
and  move  that  the  answers  be  stricken. 

The  Court:  The  objection  is  overruled  and  the 
motion  denied. 

Q.     (By  Mr.  Beebe) :     Have  you  finished  your 
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answer,  Doctor?  A.     I  think  so. 

Q.  Now,  I  want  to  return  to  the  question  of 
shock.  Now,  ill  the  state  of  shock,  if  the  amount 
of  blood  which  comes  back  to  the  heart  is  reduced, 
would  that  cause  an  undernourishment  of  the  heart 
muscle?  A.     Yes,  sir. 

Q.     In  your  opinion? 

A.  Yes,  sir.  If  it's  reduced  in  considerable  de- 
gree? 

Q.     Yes.  [228]  A.     Yes,  sir. 

Q.  And  the  degree  of  undernourishment  of  the 
heart  would  depend  upon  the  degree  of  shock  and 
the  degree  the  flow  of  blood  was  reduced;  is  that 
correct  ?  A.     Yes. 

Q.  Now,  Doctor,  in  your  opinion,  if  Mr.  Lyons 
had  died  from  a  sudden  or  acute  aortic  insufficiency, 
would  it  have  been  evidenced  on  autopsy  by  a  dila- 
tion of  the  aortic  ring  ? 

A.  It  would  have,  if  the  etiology  had  been  syphi- 
lis. By  the  aortic  ring,  I  assume  you  mean  to  be  the 
base  of  the  aortic  valve  on  which  the  valve  itself  is 
seated  ? 

Q.  Yes,  I  mean  that,  or  I  mean  would  they  have 
found  dilation  of  the  aortic  valves  themselves? 

A.  If  he  had  died  from — if  the  aortic  insuffi- 
ciency had  been  due  to  rheumatic  heart  disease,  the 
aortic  valve,  not  the  base  but  the  aortic  valve  itself, 
would  have  been  seen  to  be  dilated  or  what  actually 
— I  should  say  that  the  leaflets  are  fused  and  sealed 
together  so  that  it  can't  close.  That  is  obvious  to  the 
pathologist    when    he    examines    the    heart    valve. 
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Either  of  those  two — either  the  phisterecl  valve  leaf- 
lets you  might  say,  or  the  rheumatic  heart  disease 
cause  dilation  of  the  aortic,  of  holding  the  edges  of 
its  leaflets,  of  the  aortic,  apart — either  of  those  two 
conditions  would  be  seen  in  an  autopsy  of  a  person 
who  died  from  aortic  insufficiencj^  [229] 

Q.  Well,  were  the  leaflets  that  you  have  described 
the  same  as  leaflets  that  has  some  atheromatic  de- 
posits on  it?  A.     No,  sir. 

Q.     How  did  it  differ? 

A.  There  is  an  extensive  degree  of  scarring 
which  doesn't  a])pear  to  be  the  atheromatous 
plaques.  They  open  and  then  this  atheromatous 
plating  like  material — these  are  scars  and  distor- 
tions— I  should  say  scarring,  twisting,  distortion  of 
the  valve  proper  and  especially  the  edges  of  the 
valve. 

Q.  Now,  Doctor,  considering  all  the  testimony 
concerning  Mr.  Lyons,  and  again  excluding  all  the 
opinions  of  others  and  limiting  it  to  the  facts  in  the 
medical  record  and  the  testimony  you  have  heard, 
and  what  you  have  observed;  the  factual  testimony 
you  have  given  yourself ;  do  you  have  an  opinion  as 
to  the  condition  of  Mr.  Lyons'  heart  prior  to  the 
fatal  occurrence  on  February  10,  1953  ? 

Mr.  Kriesien:  If  the  Court  please,  I  object  to  the 
form  of  the  hypothetical  question  again  on  the 
ground  that  counsel  does  not  know  what  facts  are 
being  incorporated  in  the  hypothetical  question  and 
upon  which  the  doctor  is  predicating  his  opinion. 

The  Court:     Overruled. 
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wonder  if — ^you  have  answered  the  question  already 
that  I  just  asked — I  wonder  if  you  would  explain  it 
to  the  Court,  the  mechanism  or  physiology  by  which 
you — it  is  by  which  you  believe  the  gunshot  wound 
was  the  cause  of  Mr.  Lyons'  death. 

The  Coui-t:     He  has  already  done  that. 

Mr.  Beebe :     Has  he  ? 

The  Court:    Yes. 

Mr.  Beebe :  Except,  your  Honor,  that  the  witness 
suggested  that — did  you  get  to  finish  your  explana- 
tion of  the  mechanism  or  physiology  of  that,  Dr. 
Chamberlain  ? 

The  Witness :  I  think  there  was  one  point  that  I 
didn't  explain  before  the  recess,  and  that  was  that 
this  was  the  role  of  the  shock  in  the  production  of 
the  whole  thing,  that  the  shock  resulted  in  the  heart 
getting  too  little  blood  supply,  less  blood  than  usual, 
at  the  same  time  the  situation  which  would  prevail 
at  the  time  a  gun  exploded,  caused  the  heart's  un- 
usual demands.  In  other  words,  the  heart  suddenly 
speeded  up,  abruptly  the  blood  pressure  suddenly 
rises,  the  adrenalin  poured  out  of  the  adrenal  glands 
which  causes  an  excess,  a  wasting  actually  of  the 
oxygen  which  is  already  in  the  heart,  so  at  the  same 
time  the  shock,  the  associated  shock  and  the  asso- 
ciated emotional  upset,  there  is  a  greater  stimulation 
of  the  autonomic  or  automatic  nerve  system,  so  that 
the  findings  [233]  or  sum  total  of  all  of  these  things 
in  addition  mean  that  some  nerve  capable  of  start- 
ing the  reflex  nerve  which  goes  from  various  parts 
of  the  body  to  the  heart  controlling  its  mechanism, 
in  addition  to  the  setting  that  off,  a  situation  existed 
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wherein  the  heart  gets  less  blood  supply  than  usual 

and  at  the  same  time  needs  more. 

Mr.  Mize:     Are  you  through,  Doctor? 

The  Witness :     Yes. 

Mr.  Mize:  Your  Honor,  I  move  at  this  time  for 
an  objection  to  the  last  question  and  move  that  the 
answer  be  stricken  on  the  ground  heretofore  stated 
by  myself  in  connection  with  all  of  the  questions 
propounded  to  this  doctor  and  his  answers  in  con- 
nection with  his  opinion  as  to  the  cause  of  this  man 's 
death. 

The  Court:  Objection  overruled.  Motion  to  strike 
denied. 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  with  the 
same  assumption  and  with  particular  reference  to 
the  facts  as  shown  by  the  autopsy,  that  Mr.  Lyons 
had  some  atheromatic  deposits — plaques  in  the  coro- 
nary arteries  and  that  the  coronary  arteries  were 
diminished  in  caliber  to  some  extent,  because  of  that, 
under  those  circumstances  how  would  the  shock  it- 
self affect  his  heart  functioning  ? 

Mr.  Kriesien:  If  the  Court  please,  we  object  on 
the  same  grounds  there  is  no  evidence  in  this  case 
that  the  shotgun  preceded  the  heart  attack.  [234] 

The  Court:     Overruled. 

The  Witness:  Am  I  asked  then  to  answer  that 
question,  the  objection  was  overruled.  Judge? 

The  Court:  Yes,  I  overruled  the  objection  to  the 
answer  and  to  the  question. 

Q.  (By  Mr.  Beebe)  :  In  other  words,  what  I  am 
driving  at  is  what  part,  if  any,  did  the  atheromatic 
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deposits  in  the  coronary  arteries  play  in  In'inging 

about  the  death,  if  any? 

A.  I  don't  feel  that  it  necessarily  plays  any  part. 
I  think — I  feel  that  these  things  could  happen  with 
or  without  atheromatous  plaques. 

Q.  Now,  Dr.  Chamberlain,  are  there  medical  rec- 
ords or  are  there  facts  in  the  record  which — from  a 
medical  standpoint,  make  it  necessary  that  the  shot- 
gun exploded  prior  to  the  onset  of  the  fatal  heart 
attack  ? 

Mr.  Kriesien:  If  the  Court  please,  I  object  on 
the  grounds  and  for  the  reason  that  that  is  not 
within  the  realm  of  opinion  testimony  that  this  wit- 
ness is  qualified  for  and  fails  to  incorporate  the  facts 
upon  which  it  attempts  to  predicate  the  opinion. 

The  Court:  You  are  getting  into  the  realm  of 
conjecture  with  that  question,  and  I  am  going  to 
sustain  the  objection. 

Mr.  Beebe :  I  think,  your  Honor,  at  a  convenient 
time  we  would  like  to  make  an  oif er  of  proof. 

The  Court :  I  don 't  want  to  hear  any  offer  of 
proof.  The  [235]  Court  has  ruled. 

Mr.  Beebe:     Thank  you. 

Q.  Doctor,  with  respect  to  the  testimony  that 
Mr.  Lyons  was  pulseless  when  Dr.  Rush  got  to  him, 
did  that  have  any  significance  in  connection  with  the 
pulselessness,  but  with  still  some  heart  activity,  does 
that  have  some  significance  in  connection  with  that 
autopsy  finding  of — no,  correction — for  the  autopsy 
finding,  does  that  have  any  significance  in  connection 
with  passive  congestion  and  pulmonary  edema  ? 
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Mr.  Kriesien:     If  the  Court  please,  I  will  object 

to  that  question,  as  the  question  is  confusing,  and 

move  that  it  be  stricken. 

The  Court :     There  was  some  testimony  that  there 

was  a  murmuring ;  if  that  may  be  deemed  as  activity 

I  will  allow  the  question. 

The  Witness:     I  am  sorry  again,  sir,  would  you 

repeat  the  question? 

(Question  read.) 

Mr.  Beebe :     Let  me  amend  that. 

The  Court:  I  don't  think  you  had  better  amend 
it,  I  think  you  had  better  start  all  over. 

Q.  (By  Mr.  Beebe) :  Thank  you,  your  Honor, 
I  am  sorry. 

Now,  Doctor,  would  the  fact  that  a  man  was  pulse- 
less and  yet  had  some  heart  action  have  any  sig- 
nificance in  bringing  about  pulmonary  edema  or  an 
enlarged  liver  as  was  found  [236]  in  this  case? 

Mr.  Kriesien:     Same  objection. 

The  Court:     Overruled. 

The  Witness:     Yes,  I  think  it's  quite  important. 

Q.  (By  Mr.  Beebe):  And  what  is  the  impor- 
tance of  it,  what  is  the  significance? 

A.  The  answer  is  that  I  believe  as  I  stated  before 
that  sudden  death,  that  sudden  standstill  of  a  heart, 
for  example,  doesn't  result  in  evidence  of  congestion 
in  the  liver.  Sudden  standstill  does  not  result  in  evi- 
dence of  congestion  of  the  liver  or  evidence  of  con- 
gestion in  the  lungs  such  as  was  described  here.  That 
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sort  of  thing  takes  minutes  of  life  and  blood  flow 

for  a  period  of  at  least  a  few  minutes. 

Q.  Now  then,  Doctor,  was  the  existence  of  pul- 
monary edema  and  enlargement  of  the  liver  signifi- 
cant in  this  case? 

A.  Those  are  the  evidences  which  were  described 
by  the  autopsy  and  the  other  evidences  for  pulmo- 
nary edema  were  described  by  Dr.  Rush,  with  foam 
which  was  first  frothy  and  then  pink  frothy,  and 
after  two  or  three  minutes  after  the  stertorous 
breathing  was  observed. 

Q.  Well,  was  that  fact  of  significance  in  this  case 
in  connection  with  your  opinion? 

A.  Yes,  I  think  so.  I  think  that  is  one  of  the  bits 
of  evidence  to  suggest,  that  also  tended  to  support 
the  concept  of  this  man's  heart  continuing  to  beat, 
not  effectively  enough  [237]  to  produce  a  pulse,  but 
there  was  some  continued  heart  action  for  some  time 
following  death. 

Q.  And,  Doctor,  would  the  autopsy  report — it 
shows  the  presence  of  two  bile  stones,  one,  one  centi- 
meter in  diameter  and  the  other,  three  millimeters 
in  diameter.  The  large  stone  being  at  the  union  of 
the  cystic  duct  and  the  common  duct.  Does  that  find- 
ing on  autopsy  have  any  significance  in  this  case 
with  respect  to  the  cause  of  death? 

A.     I  don't  believe  so. 

Q.  Now,  Doctor,  would  you  give  the  reason  for 
that,  please? 

A.     Yes.  There  is  some  animal  work  primarily 
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showing  that  there  were  some  reflex  jjathways  be- 
tween the  galll)! adder  and  that  part  of  the  digestiA^e 
tract,  and  it  stops  circulation,  so  that  it  has  been 
shown,  for  example,  that  in  dogs  that  have  coronary 
disease,  not  normal  dogs,  but  dogs  which  have  been 
made  to  have  coronary  disease  artificially,  that  if 
the  gallbladder  is  dilated,  is  blown  up  with  a  balloon, 
for  example,  the  electrocardiogram  will  look  worn 
and  scored.  And  there  are  occasional  reports  in 
humans  who,  in  the  presence  of  coronary  disease, 
and  with  occasional  cases  the  heart  pain  may  get 
better,  if  the  gallstones  are  removed.  On  the  other 
hand,  I  know  of  no  x)lace  in  the  literature  and  cer- 
tainly none  from  my  own  experience  where  I  felt 
that  a  gallbladder  attack  would  result  in  the  death. 

Q.  When  you  were  with  Mr.  Lyons,  did  you  ob- 
serve any  symptoms  of  [238]  gall  bladder  sickness 
or  gall  bladder  attack?  A.     No,  sir. 

Q.  Now,  Doctor,  in  the  autopsy  report  there  was 
some  evidence,  you  probably  recall  it  better  than  I 
do,  about  adhesions  to  the  diaphragm  and  some  at- 
tachment of  the  pericardium  to  the  chest  wall ;  some 
fusion  of  the  lungs  with  adhesions.  Were  those  of 
significance  in  the  cause  of  Mr.  Lyons'  death  in 
any  way?  A.     I  don't  believe  they  were. 

Q.  Assume  that  this  man  had  a  severe  chest  in- 
jury with  a  pneiuno-hemothorax,  and  what  would 
your  opinion  be  with  respect  to  the  cause  of  these 
adhesions  from  some  crushed  ribs? 

A.     The  most  likely  thing  would  most  certainlv 
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be  the  adhesion  of  the  pericardium  due  to  tramna 

at  the  time  of  the  injury. 

Q.     You  may  cross-examine,  Mr.  Kriesien. 

Cross-Examination 
By  Mr.  Kriesien: 

Q.  Dr.  Chamberlain,  your  own  personal  observa- 
tion of  Mr.  Lyons  was  during  the  few  days  that  you 
were  together  prior  to  his  death ;  is  that  right  ? 

A.     Yes,  sir. 

Q.  And  were  you  observing  him  from  a  stand- 
point of  a  doctor  or  were  you  just  around  about  as 
friends  % 

A.     Certainly  as  friends  rather  than  as  a  doctor. 

Q.  I  mean,  you  were  not  paying  too  much  atten- 
tion to  his  [239]  physical  condition;  were  you. 
Doctor  % 

A.  We  were — it's  unusual  to  have  four  men — 
five  men  closely  associated  for  a  period  of  several 
days,  so  I  was  unusually  close,  I  was  in  close  con- 
tact with  him  certainly,  I  should  say  more  so  than 
just  as  a  casual  one. 

Q.  Doctor,  in  your  opinion  in  testifying  about 
the  aortic  insufficiency,  you  continually  referred  to 
the  fact  that  no  heart  murmur  was  detected  and 
there  was  evidence  to  that  effect  in  the  medical  case 
history  files,  can  you  tell  me  where  it  is  revealed  in 
the  files'? 

A.  I  went  through  the  affair,  and  I  thought  that 
I  saw  some  letter,  I  thought  that  I  had  where  it  was 
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stated  that  there  were  no  murmurs.  I  think  that 
there  was  some  evidence  that  I  heard  today  about  no 
murmurs  and  that  was  Dr.  McKeown  was  the  family 
doctor  who  had  examined  Mr.  Lyons  for  a  big  insur- 
ance policy  and  subsequently  at  various  intervals 
stated  in  this  room  this  morning  that  there  were  no 
murmurs. 

Q.  I  believe  that  was  back  in  1950,  Doctor,  about 
the  last  time,  and  you  were  asked  not  to  predicate 
your  opinion  on  the  opinions  of  others.  You  were 
putting  the  basis  of  your  entire  opinion  upon  clini- 
cal findings  that  the  man  did  not  have  a  heart 
murmur. 

A.  May — I  don't  believe  Dr.  McKeown  stated 
that  he  looked  for  heart  murmurs  in  1950,  that  he 
continued  examining  the  man  for  five  years,  and  if 
you  say  the  opinion  that  you  asked  [240]  for — well, 
it  is  not  my  province  to  argue,  I  am  sorry. 

Q.  All  right.  AVell  then,  that  would  be  his  opin- 
ion whether  there  was  a  heart  murmur  or  whether 
or  not  there  was  not ;  is  not  that  correct,  Doctor  ? 

A.     Dr.  McKeown 'si 

Q.  And  that.  Doctor,  would  be  nobody  else 's,  that 
would  be  his  opinion?  A.     Yes,  it  would. 

Q.  Can  you  point  out  where  in  the  record  there 
is  any  clinical  record  that  Mr.  Lyons  did  or  did  not 
have  a  heart  murmur?  Not  the  opinion  of  the  party? 

A.     You  mean  in  the  written  record  ? 

Q.  That  is  correct,  the  record  that  is  in  the  ex- 
hibits in  this  case. 

A.     Well,  I  am  not  sure  that  there  is  some  specific 
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reference  to  no  murmurs  other  than  in  that  one 
single  letter  or  whatever  it  was  that  I  saw,  but  I 
don't  remember  the  exact  wording,  but  I  think  that 
the  physical  examination  was  negative  or  some- 
thing of  that  sort,  as  I  recall  the  man  was  examined 
because  of  chest  pain,  which  might — I  mean  with 
the  thought  that  this  might  come  from  his  heart  by 
two  examiners  and  in  their  notes  it  would  be  the 
custom,  certainly,  if  you  found  a  hell-roaring  mur- 
mur such  as  you  would  expect  with  aortic  insuffi- 
ciency, to  mention  it. 

Q.  But  then  again,  that  is  a  matter  of  opinion 
of  the  doctors?  [241] 

A.  Tt's  customary  for  all  doctors  to  write  down 
major  physical  findings  on  physical  examination, 
and  a  murmur  is  a  very  important  finding. 

Q.  Is  any  such  a  finding  written  in  any  of  the 
record  here?  A.     That  there  was  a  murmur? 

Q.     Or,  that  there  was  not  a  murmur? 

A.     Well,  I — apparently  not. 

Q.  All  right.  Now,  let's  remove  from  your  opin- 
ion the  item  of  any  evidence,  either  that  there  was 
or  there  was  not  a  heart  murmur,  then,  basing  your 
opinion  upon  the  data,  information  contained  in  the 
autopsy  report,  can  you  say  that  the  man  did  not 
suffer  from  an  aortic  insufficiency? 

A.     I  would. 

Mr.  Maguire :  I  suggest,  your  Honor,  counsel  has 
either  misconceived  or  has  not  indicated  it  right,  a 
man  has  a  heart  murmur,  it's  not  a  question  of  a 
physical  finding,  it  is  a  question  of  hearing.  You  can 
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say  I  look  at  this  wall,  your  Honor,  is  back  of  the 
bench — that  I  see  you  there  and  I  hear  you  speak, 
and  that  is  my — and  not  my  opinion,  it  is  a  sound 
that  I  hear.  I  think  it  is  not  quite  fair  to  the  witness. 

The  Court:  Is  the  matter  of  existence  or  non- 
existence of  a  heart  murmur,  is  that  a  matter  of 
opinion,  it  is  a  matter  of  objective  physical  finding. 
Well,  you  pursue  that  line  of  examination.  [242] 

The  Witness:  I'd  say  in  answer  to  your  ques- 
tion, on  the  basis  of  the  autopsy  material  alone,  I  do 
not  believe  this  man  had  aortic  insufficiency. 

Q.  (By  Mr.  Kriesien) :  AH  right.  Now  what  did 
the  autopsy  report  say.  Dr.  Chamberlain  ? 

A.  Or,  may  I  say,  because  without  high  blood 
pressure — ^your  information  whether  he  had  high 
blood  pressure  or  not,  I  mentioned  that  several  per 
cent  or  so  of  the  patients  who  have  hypertensiveness, 
have  slight,  relatively  unimportant  degrees.  To  be 
fair,  I  can't  rule  that  out.  But  I  can  say  on  the  basis 
of  the  autopsy  findings  alone,  I  can  feel  certain  that 
there  was  no  physiologically  important  degree  of 
aortic  insufficiency,  yes. 

Q.  Now,  the  wording  of  the  autopsy  report  is, 
I  am  reading  from  your  exhibit,  "A  thickening  and 
stiffening  of  the  aortical  sigmoid  aortic  semilunar 
valves.  With  atheroma  tic  deposits."  Now,  this  re- 
port does  not  indicate  the  degree  to  which  the  valve 
was  thickened  or  stiff ened ?  A.     That's  right. 

Q.  All  right.  Now,  if  it  was  thickened  consider- 
ably and  stiffened  considerably,  then  would  it  be  a 
cause  of  aortic  insufficiency? 
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A.  No,  because  the  deformity  of  this  valve  which 
would  have  to  cause  this  patient  to  have  aortic  in- 
sufficiency would  be  stiffening  plus  it  would  be  nar- 
rowing, scarring,  distortions  [243]  characteristic  of 
rheumatic  heart  disease.  There  is  more  rheumatic 
heart  disease  in  Mexico  City,  certainly,  than  we  have 
in  our  country,  so  that  the  Mexicans  have  an  im- 
usual  experience  with  rheiunatic  heart  disease,  and 
I  would  like  to  say  that  I  have  looked  at  some  hearts 
in  which  the  valve  is  scarred  from  rheumatic  heart 
disease. 

Q.  All  right.  Doctor.  Now,  you  say  they  have  had 
considerable  experience  with  rheumatic  heart  dis- 
ease. And  it  has  been  determined  previously,  and 
they  give  as  a  first  cause  of  death,  aortic  insuffi- 
ciency— the  direct  cause  of  death.  Now,  Doctor,  from 
their  experience  with  that  disease,  would  they  not  be 
in  a  better  position  than  you,  from  the  meager  find- 
ings of  this  autopsy  report,  to  arrive  at  a  conclusion 
as  to  the  direct  cause  of  death? 

A.  I  am  not  sure,  because  I  think  this  certainly, 
that  these  were  two  country  doctors.  Two  young 
country  doctors.  Dr.  Serrano  who  told  me  they 
didn't  do  many  autopsies.  Theirs  were  supervised 
experiences  in  the  field.  I  wouldn't  expect  to  see  the 
garden  variety  of  findings,  but  to  look  at  an  autopsy 
and  have  a  lot  of  physiological  concepts  on  which 
to  base  a  valid — or  to  have  an  opinion  such  as  a 
pathologist,  such  as  Dr.  Lehman,  it  is  an  altogether 
different  situation. 

Q.     Dr.  Chamberlain,  that  was  not  an  answer  to 
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my  question.  My  question  was :  Was  this  experience 
that  you  have  talked  about  with  the  Mexicans,  and 
having  observed  the  conditions  of  the  aortic  valve, 
would  they  be  in  a  better  position  to  [244]  arrive  at 
a  conclusion  that  the  man's  direct  cause  of  death 
was  an  aortic  insufficiency,  rather  than  yourself,  who 
have  examined  this  autopsy  report? 

A.  I  don't  think  they  necesarily  would,  because 
I  consider  myself  an  expert  in  the  cardiology  field 
and  I  think  I  know  a  good  deal  more  about  this  than 
they  do.  Probably  about — I  would  doubt  for  instance 
if  you  went  to  the  average  student,  perhaps,  and 
asked  him  about  the  causes  of  aortic  insufficiency, 
how  many  of  them  could  give  you  as  correct  an 
answer  as  I  think  I  can,  because  I  am  teaching  that 
sort  of  thing  constantly.  I  am  not  sure  they  could 
see  more  in  that  autopsy  and  make  an  opinion  on  a 
technical  point  like  that,  than  I  am  able  to. 

Q.  All  right.  Let's  talk  about  the  coronary 
arteries.  You  state  that  you  feel  that  they  didn't 
necessarily  play  any  part  in  the  death  of  Mr.  Lyons ; 
is  that  correct?  A.    Yes. 

Q.  Now,  upon  what  do  you  base  that  opinion, 
and  I  mean  clinical  findings,  Doctor? 

A.     Clinical  findings? 

Q,  Yes,  as  contained  in  the  Mexican  autopsy  re- 
port. 

Mr.  Maguire :  If  your  Honor  please,  I  think  that 
there  is  improper  cross-examination  in  that  the  doc- 
tor's opinion  was  based  upon  the  history  of  Mr. 
Lyons  and  upon  a  great  many  other  things  in  addi- 
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tion  to  the  autopsy  report.  I  think  [245]  the  ques- 
tion is  unfair. 

The  Court:     Overruled. 

The  Witness:  Now,  you  say  the  clinical  findings 
on  the  basis  of  an  autopsy  report,  you  don't  call  an 
autopsy  clinical  findings,  you  mean  based  on  the 
autopsy  findings? 

Q.     (By  Mr.  Kriesien)  :     I  will  read  it  to  you. 

A.     Yes. 

Q.  The  autopsy  findings  were,  the  coronary 
arteries  were  dissected  and  were  found  to  be  reduced 
in  caliber  from  atheromatic  deposits.  Now,  you  state 
that  you  don't  feel  that  the  condition  of  the  coro- 
nary arteries  necessarily  played  any  part  in  this 
occurrence?  A.     That's  right. 

Q.  Now,  do  you  know  to  what  extent  the  coro- 
naries  were  diminished?  A.     No,  sir. 

Q.     In  caliber? 

A.  No,  and  that's  why  I  said  I  don't  think  that 
it  necessarily  played  any  part.  I  think  you  can  say 
this,  from  the  autopsy  report,  this,  they  were  not 
completely  plugged,  that  they  were  reduced  in  cali- 
ber, which  gives  you  a  tremendous  leeway,  doesn't 
it  ?  That  would  be  anything  from  a  very  infinitesimal 
amount  in  the  reduction  in  caliber  to  a  very  severe 
amount,  but  there  is  nothing  there  to  state  that  there 
is  a  severe  degree.  There  is  nothing  there  to  state 
that  there  is  any  [246]  arteriosclerosis  that  a  man 
49  years  of  age  could  have. 

Q.    It  doesn't  say  there  wasn't  a  great  deal  more  ? 

A.     It  doesn't  say  there  wasn't. 
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Q.  Now,  as  I  understand,  a  complete  blockage  of 
the  coronary  arteries  is  an  occlusion? 

A.     What  is  that,  sir? 

Q.     Complete  blockage  is  an  occlusion? 

A.     Yes. 

Q.     Rather  than  a  coronary  insufficiency? 

A.  Now,  I  don't  follow  your  latter  part  of  that 
question,  but  a  coronary  insufficiency — should  I  rave 
on? 

Q.    Go  ahead. 

A.  By  coronary  insufficiency,  we  mean  impair- 
ment of  the  blood  supply  to  the  coronary  to  the 
point  where  the  blood  flow  is  insufficient  to  carry  on 
the  proper  working  of  the  heart. 

Now,  that  may  be  a  narrowing,  as  I  pointed  out  in 
my  other  testimon}^  is  where  the  coronaries  are  so 
impaired  by  the  atheromatous  deposits  so  as  to  pro- 
duce important  coronary  pain,  or  as  to  produce  a 
cardiac  infarct,  that  there  were  at  least  two  major 
branches  which  are  completely  occluded  and  often 
three,  and  sometimes  more,  and  that  is  the  fact 
which  has  revised  some  of  the  older  thinking  by — 
and  I  think  you  will  find  all  pathologists  now  agree 
with,  that  was  the  sort  of  thing  that  was  described. 

Q.     It  is  not  described  in  the  autopsy?  [247] 

A.     In  the  autopsy. 

Q.  All  right.  But  now,  the  doctor  concluded  that 
the  secondary  cause  of  death  was  coronary  athero- 
matic  deposits,  coronary  insufficiency,  then  to  con- 
gestion of  the  lungs  and  the  liver.  Now,  I  will  ask 
vou  again  whether  your  not  having  observed  the 
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coronary  arteries  of  Mr.  Lyons,  whether  the  Mexican 
doctor  was  in  a  better  position  to  render  an  opinion 
as  to  whether  the  man  died  of  a  coronary  insuffi- 
ciency as  a  result  of  the  diminished  caliber  of  the 
arteries  I 

A.  No;  I  don't  think  the  pathologist  is.  One  can 
have  considerable  degrees  of  normal  closing  of  the 
coronary  vessels,  some  of  them  even  close  in  some 
individuals  who  lead  very  long  lives  and  carry  on 
strenuous  exercise,  and  have  no  symptoms  or  signs 
of  coronary  disease  whatsoever,  so  that  the  physio- 
logical concept  of  what  man  can  do  and  the  analysis 
of  the  steps  that  brought  about  his  death,  I  think — 
and  watching  him  exercise,  and  all  of  these  other 
things,  I  think  gives  the  person  a  better  idea  of  what 
the  coronary  vessels  do  than  some  amateur  patholo- 
gist who  is  looking  for  foul  play,  and  conducts  an 
autopsy.  He  is  looking  at  it  from  a  different  stand- 
point, and  he  doesn't  have  these  facts. 

Q.  Dr.  Rush  had  the  same  background;  did  he 
not?  A.     Yes,  sir. 

Q.  I  believe  Dr.  Rush,  in  the  affidavit  he  sub- 
mitted in  support  of  the  plaintiff's  proof  of  death 
of  James  A.  Lyons —  [248]  have  you  ever  seen  that 
affidavit?  A.     I  don't  think  so. 

Q.  All  right.  I  will  ask  you  this  question.  From 
the  findings  contained  in  the  Mexican  autopsy  re- 
port, would  you  say  that  Mr.  Lyons  had  a  disease  of 
coronary  arteries? 

A.     This  dey)ends  on  what  one's  concept  of  disease 
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is.  You  say  that  a  person  who  has  gray  hair  is  dis- 
eased, whether  you  will  say  it  is  the  usual  evidence 
of  aging,  the  average  evidence  of  aging  for  a  man 
of  a  given  age  group,  if  you  want  to  call  that  as  dis- 
ease or  not,  I  am  not  sure.  I'd  say  certainly,  he  had 
- — he  didn't  have  the  coronary  vessels  that  he  had 
when  he  was  born,  l)ut  from  the  evidence  presented, 
I  don't  think  it — there  is  any  evidence  presented 
that  his  coronary  vessels  were  bad  any  more  than 
a  man  of  49,  because  apparently  all  men  of  49  have 
atheromatous  deposits. 

Q.  But  the  evidence  on  that  is  negative,  because 
the  auto|)sy  report  doesn't  state  how  much  there  was 
of  the  artery  diminished ;  is  that  correct  ? 

A.  That's  true.  The  autopsy  doesn't  show  that. 
That  is,  I'd  say  negative,  I'd  say  it  is  nebulous. 

Q.  All  right.  You,  as  a  doctor,  speaking  medi- 
cally, if  the  condition  of  the  coronary  arteries  was 
the  same  as  that  that  would  be  found  in  a  man  in 
the  age  category  of  Mr.  Lyons,  if  you  were  diagnos- 
ing that  condition,  would  you  call  it  disease  or 
would  you  say  that  the  man  has  a  usual  amount  of 
coronary  [249]  deposits  for  a  man  of  his  age  cate- 
gory? 

A.  Well,  I  am  not  sure,  that  is,  I  think  you  could 
refer  to  it  either  as  a  disease  or  you  could  refer  to 
it  as  the  usual  amount  of  aging  process.  I  think 
again,  that  a  lot  of  this  diminishment,  even  down 
to  where  there  is  any  derangement,  any  departure 
from  norm  particularly  you  could  call  a  disease,  I 
don't  think  it  is  proper  to  make  a  person  determine 


270  Underwriters  at  Lloyd's,  Lou.,  Eng. 

(Testimony  of  Dr.  Francis  Chamberlain.) 
it  as  a  disease  or  not  disease.    Sure,  he  had  some 
evidence  of  aging,  and  I  don't  think  it  makes  much 
difference  whether  you  want  to  call  it  disease,  some 
might,  or  evidence  of  normal  aging. 

Q.    Well,  would  you  call  it  disease? 

A.  Not  necessarily.  I  think — well,  I  think  it's  a 
debatable  point.  I  think  you  could  call  it  either  a 
disease  or  you  could  call  it  the  noraial  aging.  I  think 
it's — it  depends  on  one's  philosophy  of  it.  I'd  say 
it's  not  a  departure  from  the  norm,  and  some  would 
call  a  disease  a  departure  from  the  norm.  And  if 
one  uses  that  concept,  which  my  understanding  of — 
well,  I  will  not  embark  on  that. 

The  Court:  How  long  are  you  going  to  be,  coun- 
sel? 

Mr.  Kriesien:    Quite  a  while,  your  Honor. 

The  Court:  We  will  have  to  adjourn  then  imtil 
Monday. 

The  Court  will  stand  adjourned  until  Monday 
morning  at  9 :30. 

(Whereupon,  an  adjournment  was  [250] 
taken.) 

(Pursuant  to  adjournment  on  November  23, 
1955,  proceedings  were  resumed  at  9:30  o'clock 
a.m.  Monday,  November  28,  1955.) 

The  Court :    Are  you  ready  to  proceed  ? 

Mr.  Kriesien:  Ready  to  proceed,  your  Honor.  I 
believe  Dr.  Chamberlain  was  on  the  stand. 

The  Court:  Doctor,  will  you  take  the  stand, 
please? 
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resumed  the  stand  as  a  witness  on  behalf  of  the 
plaintiff,  and  having  been  previously  duly  sworn, 
testified  further  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Kriesien : 

Q.  Doctor,  prior  to  our  adjournment  for  Thanks- 
giving holiday,  I  do  not  know  whether  I  asked  you 
this  question.  If  I  am  repeating  myself,  I  am  sure 
the  Court  mil  overlook  it,  but  I  believe  it  was  your 
testimony  that  Mr.  Lyons'  diminishment  of  the  cali- 
ber of  the  coronary  arteries  was  no  different  than 
that  of  a  man  in  the  same  age  range ;  is  that  correct  ? 

A.     I  believe  I  said,  not  necessarily  different. 

Q.  I  see,  but  you  remember  testifying  that  his 
coronary  arteries  were  or  were  not  in  the  same  con- 
dition as  a  man  in  the  same  age  range*? 

A.  We  can't  be  entirely  sure  by  the  autopsy 
statement  just  [251]  how  much  narrowing  of  the 
caliber  of  the  coronary  was.  He  said  that  the  caliber 
was  diminished,  and  generally,  when — you  people, 
I  know  went  down  and  talked  to  the  doctor  again 
a  few  months  later,  and  he  was  asked  the  same  ques- 
tion and  he  said  it  was  impossible  to  state,  and  it's 
my  feeling  that  if  there  is  a  sufficient  degree  of  coro- 
nary artery  narrowing  to  be  important  enough  to 
produce  sudden  death  or  to  produce  clinical  mani- 
festations such  as  true  coronary  pain,  that  there  are 
some  coronaries,  very  many,  some  major  coronarv 
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branches  which  are  completely  closed,  and  that  also 

was  not  described. 

Q.  Do  I  understand,  Doctor,  that  you  must  have 
a  complete  closure  of  the  coronary  arteries  or  one 
of  them  to  have  a  coronary  insufficiency? 

A.  One  of  the  major  branches.  It's  been  shown 
by  Slessenger  and  Bloomgard,  and  revolutionized 
our  thinking  some  10  or  20  years  ago,  as  has  been 
shown  in  the  major  textbooks,  that  before  a  patient 
gets  clinical  evidence  of  coronary  disease — in  other 
words,  where  he  gets  heart  pain  during — major  true 
heart  pain  during,  not  two  hours  later,  but  during 
the  peak  of  strenuous  physical  exercise,  that  he  has 
at  least  two  and  often  three  major  branches  of  the 
coronary  circuit  completely  blocked,  and  when  he 
gets  sufficient  narrowing  of  the  coronary  arteries 
to  get  myocardial  infarcation,  where  some  of  the 
heart  muscle  is  suddenly  completely  deprived  of  its 
circulation,  that  there  are  two  or  three  and  often  four 
major  branches  [252]  of  the  coronary  vessels  that 
ar(>  completely  ])lugged. 

Q.  The  autopsy  report  does  not  show  one  iota  in 
that  respect;  does  if? 

A.  Well,  the  autopsy  mentioned  that  the  caliber 
was  narrowed,  but  it  didn't  say  that  there  was 
closure. 

Q.  Now,  is  coronary  insufficiency  an  accepted 
cause,  medically,  of  a  hypertrophy  of  the  left  ven- 
tricle? A.     No. 

Q.     It's  not.  And  what  about  an  aortic  insuffi- 
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ciency;  is  that  an  accepted  cause,  medically,  of  a 

slight  hypertrophy  of  the  left  ventricle? 

A.     Yes ;  it  is. 

Q.  Can  an  aortic  insufficiency  be  diagnosed  in  a 
person  by  merely  being  with  them,  seeing  them 
exercise  and  sitting  across  the  table  from  them  ? 

A.  Well,  it  usually  can;  yes.  These  things,  of 
course,  are  a  matter  of  degree,  but  usually  the  cor- 
onaries,  coronary  insufficiency,  I  should  say,  is  apt 
to  come  out  if  one  produces  it  artificially,  it  is  apt 
to  come  out  under  circumstances  of  maximum  heart 
load,  peak  heart  load.  In  other  words,  it  doesn't  come 
when  a  person  is  sitting,  or  on  the  other  hand,  a  heart 
that  is  physically  tired  or  initially  tired,  it  comes 
when  he  is  carrying  on  the  peak  of  physical  exertion, 
and  the  way  we  usually  demonstrate  it,  the  way  we 
bring  it  out,  is  l3y  having  a  patient  deliberately  exer- 
cise, and  sometimes  we  [235]  go  out  and  you  can  walk 
up  and  down  the  stairs  with  him  a  bit  to  see  if  he 
develops  a  pleural  pain. 

Q.  Well,  Doctor,  aren't  there  any  other  precipi- 
tating forms  of  a  coronary  insufficiency,  other  than 
exertion  ? 

A.  Yes ;  I  think  anything  that  could  bring  out  a 
peak  heart  load  could  produce. 

Q.  Could  emotional  factors  precipitate  coronary 
insufficiency  1 

A.  Usually  an  emotional  factor  will  not  precipi- 
tate it  nearly  as  readily  as  physical  exertion  will. 
As  a  matter  of  fact,  at  the  university  we  used  a  cap 
pistol  in  the  course  of  our  taking  an  electrocardio- 
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gram,  at  the  University  of  California  electrocardi- 
olop:y  depai'tment  when  I  was  there,  and  in  the 
course  of  taking-  the  examination  we  shot  a  cap 
pistol  off  and  said,  "Oh,  my,"  as  though  the  ma- 
chine had  l^roken,  to  see  if  we  could  produce  electro- 
cardiographic changes,  and  the  chance  of  producing 
the  changes  like  that,  from  some  sort  of  a  fright, 
was  very  exceptional  that  we  could:  however, 
whereas  in  a  ])atient  who  had  a  sufficient  narrowing 
of  the  coronary  arteries  demonstrable  clinically,  we 
could  produce  electrocardiographic  abnormalities  in 
the  course  of  the  strenuous  exercise  in  about  half 
of  the  patients  that  we  thought  truly  had  the 
coronary  disease  of  this  particular  group.  This  par- 
ticiilar  group  I  might  say  were  one — where  one  has 
to  use  the  exercise  tests,  in  other  words  to  produce 
electrocardiographic  abnormalities  represent  usually 
an  unintelligent  group  of  patients  who  were  repre- 
sented especially  [254]  by  some  of  our  clinic  pa- 
tients with  a  lack  of  education,  and  so  on,  who 
haven't  registered  the  fact  that  when  we  do  some- 
thing physically  strenuous,  that  the  pain  comes  on 
while  they're  climbing  the  mountain,  dui'ing  inter- 
course, and  so  on. 

Q.  But  it  is  medically  possible  for  an  emotional 
factor  such  as  this  to  precipitate  a  cause  of  acute 
coronary  insufficiency  ? 

A.  It's  possible,  but  I  don't  recall  an  instance 
offhand  of  any  patient  who  had  his  coronary  pain 
during  the  coui^se  of  excitement,  rather  than  exer- 
cise, unless  there  is  something  else  physically  which 
intervenes,  such  as  hardening  of  the  arteries  or  an 
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arthritic  infirmity,  or  something  of  the  sort.   The 
first  thing  that  liappens  the  patient  will  tell  you  is 
pain  that  comes  on  on  the  peak  of  physical  exertion. 

Q.  I  will  ask  you  whether  or  not  a  disturbance 
of  rhythm  of  various  parts  or  mechanisms  of  the 
heart  can  result  in  acute  coronary  insufficiency  ? 

A.  Yes,  it  can;  and  it  can  in  even  a  younger 
perfectly  normal  individual. 

Q.  As  a  matter  of  fact,  Doctor,  anyone  can,  of 
a  dynamic  driving  type  can  die  of  a  heart  attack; 
isn't  that  correct? 

A.  Well,  a  person — I  think  that — that's — that 
question  is  sort  of  how  high  is  up.  Anybody  of  any 
type  can  die  of  a  heart  attack. 

Q.     That  is  correct. 

A.  If  you  are  referring  to  the  predisposition  of 
energetic  or  dynamic  personality  can  have  a  cor- 
onary— is  that  what  [255]  you  are  after? 

Q.     Yes. 

A,  That  there  is  a  good  deal  of  dispute  in  litera- 
ture which  comes  up  constantly  as  to  whether  the 
extra  energy  that  a  businessman  shows  with  the 
driving  type  of  executive,  whether  that  is  a  predis- 
posing factor  of  the  development  of  coronary  dis- 
ease, and  there  are  a  great  many  conflicting  bits  of 
evidence  in  the  literature,  so  we  aren't  certain  about 
that.  Statistically,  the  life  insurance  figures  have 
shown  that  a  bartender  and  a  barber  are  more 
prone  to  develop  coronary  disease  than  the  business- 
man, than  the  high-pressure  executive,  and  it  also, 
I  think,  is  important  to  know  that  the  high-tension 
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business  executive,  although  he  falls  into  a  group 
where  he  is  more  apt  to  get  coronary  disease,  than 
the  laborer,  for  example,  who  works  constantly  with 
his  muscles,  and  not  with  his  brain  for  a  living,  al- 
though the  executive  has  a  little  greater  predisposi- 
tion so  that  the  life  insurance  companies  who  are 
gambling  on  whether  a  man  will  live,  will  rate  him 
up  high,  for  instance,  more  than  it  rates  uj)  the 
bartender  and  the  barber,  and  for  other  certain 
groups  and  why,  the  medical  profession  doesn't 
understand.  And  one  factor,  and  probably  the  most 
important  factor  is  that  high  blood  pressure  is 
known  to  be  predisposed  to,  in  i)art,  by  high-tension 
work,  and  of  these  individuals,  certainly  a  good 
many  of  these  individuals  have  high  blood  pressure. 
Of  the  cardiac  deaths  [256]  that  we  see  of  the  52 
per  cent  of  all  the  population,  now,  who  are  dying, 
who  die  of  heart  disease  well  over  50  per  cent  of 
those  who  die  of  heart  disease  are  known  to  have  high 
blood  pressure,  at  least  as'  part  of  the  mechanism 
of  the  destruction  of  their  heart,  so  that  blood  pres- 
sure is  very  important. 

Q.  It  is  a  fact,  medically,  is  it  not,  Doctor,  that 
many  times  individuals  suffer  a  heart  attack  when 
there  is  no  clinical  findings  of  any  condition  of 
the  heart? 

A.  It  depends  again  on  what  you  call  a  heart 
attack.  Now,  if  you  call  an  abnormal  rhythm  of  the 
heart  a  heart  attack,  the  answer  is  yes.  The  answer 
is  that  a  great  many  individuals— I  myself  have  had 
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a  rapid  abnormal  rhythm  of  the  heart,  and  I  don't 
know — in  the  general  run  of  the  population — but  I 
would  guess — about,  I  would  guess  about  at  least 
a  quarter  or  probably  more  of  all  individuals  have 
these  episodes  of  sudden  onset  of  a  rapid  abnormal 
heart  rhythm  at  some  time  in  the  course  of  their 
lives. 

Q.     What  is  that  tied  in  with,  heart  beat,  Doctor  ? 
A.     Yes ;  it  means  that  the  heart  rhythm  becomes 
abnormal  to  the  point  where  it  beats  anywhere  be- 
tween 50  and  100  which  we  consider  as  normal  range 
for  the  heart,  very  suddenly  will  begin  to  develop 
this  abnormal  rhythm  where  it  may  beat  anyw^here 
from  130  up  to  300,  that  is  the  ventricle,  that  beats 
130  up  to  300  and,  of  course,  the  milder  degrees 
for  [257]  instance  if  a  person  gets  a  beat  of  130  to 
150,  many  of  them  don't  even  notice  it,  but  if  the 
rate  happens  to  be  unusually  rapid,  such  as  around 
240  or  250,  most  individuals  even  though  they  have 
perfectly  normal  hearts,  develop  the  pain  symptoms 
under  those  circumstances  of  coronary  insufficiency, 
and  if  it  gets,  if  the  ventricles  get  to  the  rate  of 
about  230,  the  heart  has  so  little  time  to  fill  between 
beats  that  there  isn't  sufficient  blood  to  supply  it, 
and  so  the  patient  has  unconsciousness  and  he  also 
is  pulseless  because  there  isn't  sufficient  output  of 
the  heart  to  make  the  heart-beat  pulse  felt  at  the 
wrist  or  capable  of  nourishing  the  brain,  giving  the 
brain  tissues  sufficient  oxygenated  blood  to  maintain 
consciousness. 
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Q.  What  about  the  pulse  range  of  a  hundred  to 
130;  is  that  abnormal? 

A.  There  are  some  individuals  who  have  a  heart 
rate  from  100  to  130  without  any  disease  whatsoever, 
and  who  have  it  as  a  result  of  nervousness  alone. 
There  are,  we  see  some  whose  heart  rate  is  also  above 
130,  some  patients  who  develop — I  should  say  the 
commonest  cause  of  a  heart  rate  above  a  hundred 
has  some  factor  outside  the  heart,  overactive  thyroid 
or  some  disease  somewhere  that  the  body  or  even  a 
traumatic  condition  anywhere  in  the  body  under 
circumstances  especially  associated  with  fever,  the 
average  patient  who  has  fever  has  a  fast  heart  rate, 
and  of  course  those  patients  with  fever,  [258]  the 
fever  doesn't  have  anything  to  do  with  their  heart. 

Q.  Well,  is  it  of  any  medical  significance  to  you. 
Doctor,  the  fact  that  Mr.  Lyons  had  a  heart  beat  of 
say  in  excess  of  110  over  some  continued  period  of 
time? 

A.  As  I  understand  from  my  summary  of  the 
medical  record,  that  occurred  during  the  time  when 
he  had  this  traiuna,  when  his  lungs  were  filled — I 
mean  the  lungs  adjacent  to  the  hemothorax  from 
having  fractured  ribs  as  I  understand,  those  were 
the  circumstances  surrounding  the  period  of  time 
when  he  had  the  rapid  rate.  I  should  say  that  the 
two  electrocardiographs  which  were  just  as  good  as 
my  being  able  to  take,  the  heart,  in  the  one  in  1950, 
and  the  one  taken  in  the  week  or  so  before  his  death 
showed  a  normal  heart  rate. 

O.     Now,  Doctor,  ,you  gave  as  your  opinion,  I  be- 
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lieve,  to  the  effect  that  this  nitroglycerin  that  was 
prescribed  for  Mr.  Lyons  on  February  4,  1953,  was 
not  for  a  cardiac  condition,  angina  pectoris  or  any- 
thing of  that  nature;  is  that  correct? 

A.  I  believe  that  it  was — I  believe  that  it  was 
given  as  a  diagnostic  aid,  since  there  might  have 
been  some  uncertainty  on  the  part  of  the  doctor  as 
to  whether  some  of  this  pain  represented  coronary 
disease  or  whether  the  pain  could  have  been  the 
result  of  some  digestive  upset,  such  as  gallstone  or 
spasm  of  the  lower  end  of  the  stomach,  or  the  lower 
end  of  the  esophagus,  both  of  which  occurs  fre- 
quently in  the  course  of  fatigue,  and  my  reason  for 
that,  I  believe  in  some  [259]  of  my  testimony  from 
last  Wednesday,  I  said  a  little  bit  about  that,  you 
asked  me  about  whether  the  record  showed  that 
there  was  any  murmur  or  not,  the  testimony  with 
which  I  had  reference  to  was  not  admitted  as  evi- 
dence here,  but  I  was  a  little  bit  confused,  but  I 
have  since  looked  up  the  testimony  and  the  things 
referred  to 

Q.  Just  a  moment,  whose  testimony  have  you 
looked  up  ? 

A.  Dr.  McBride's  deposition,  describing  his  ex- 
amination of  Mr.  Lyons  a  week  or  so  prior  to  his 
death.  I  refreshed  myself  about  it  over  the  week  end 
and  found  that  Dr.  McBride,  who  specializes  in 
internal  medicine  went  through  it,  described  it  in 
a  two-  or  three-page  dissertation  his  examination  of 
Mr.  Lyons  at  that  time,  and  the  symptoms  and  what 
they  moant  to  him.  the  physical  findings  and  he — 
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although  he  didn't  say  specifically  there  were  no 
murmurs  he  said  there  was  no  objective  evidence  of 
disease,  and  certainly  a  murmur  is  one  of  the  very 
major — a  murmur  is  the  most — probably  the  most 
important  objective  evidence  of  disease  that  a  doctor 
would  look  for  in  a  heart  study.  That  is  the  thing  we 
look  for  in  physical  examinations,  and  physical  ex- 
aminations give  us  35  per  cent  of  the  important 
tools  with  which  we  make  a  diagnosis,  and  he  stated 
that  there  was  no  objective  evidence,  and  he  stated 
also  that  on  a  basis  of  his  study  which  he  described, 
and  where  the  description  sounds  as  though  he  had 
been  thorough  and  had  made  exercise  tolerance 
tests  and  so  on,  [260]  that  he  felt  that  there  was  no 
disease.  That  Mr.  Lyons  was  worn  out,  and  that  he 
needed  this  vacation.  There  was  one  other  thing,  I 
might  mention  about  the  nitroglycerin — or  may  11 

Q.  Definitely.  My  question  was  about  the  nitro- 
glycerin. Doctor. 

A.  Was  that  it  seemed  to  me  that  Mr.  Lyons  was 
not  convinced  about  the  significance,  about  the  im- 
portance of  the  nitroglycerin  because  of  the  fact,  the 
whole  one  part  of  our  whole  trip  where  he  had  an 
opportunity  to  exercise,  where  we  were  going  shoot- 
ing, namely  the  only  time  we  left  the  ship,  I  think 
that  was  the  only  time  in  the  whole — from  the  time 
we  boarded  the  ship,  the  first  time  we  left  it  was 
when  we  went  on  this  hunting  trip,  I  myself  was 
there  when  his  body  and  his  pockets  and  so  on  were 
completely  searched.  He  did  not  take  the  nitro- 
glycerin with  him  on  this  hunting  trip. 
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Q.  Now,  Doctor,  did  you  locate  the  nitroglycerin 
tablets'?  A.     No;  I  didn't. 

Q.     Did  you  make  a  search  for  them? 

A.  No ;  but  I  know  where  they  were.  As  a  matter 
of  fact  the  nitroglycerin,  I  heard 

Q.  Not  about  what  you  heard,  I  am  asking  you 
what  you  know. 

A.  Well,  this — Mrs.  Lyons  had  sent  his  wallet, 
and  the  nitroglycerin  tablets  were  in  his  wallet. 

Q.     He  did  not  have  his  wallet  with  him?  [261] 

A.  He  went  off — he  didn't  have  his  wallet  with 
him  when  we  went  hunting. 

Q.  Now,  on  the  nitroglycerin,  you  said  in  your 
opinion  it  was  used  for  a  diagnostic  aid  ? 

A.  I  didn't  say  it  was,  I  said  it  is  frequently 
used,  and  that  it's  my  impression  after,  especially 
after  seeing  Dr.  McBride's  record  of  what  he 
thought,  that  it  was  used  as  a  diagnostic  aid.  It  was 
either  used  as  a  diagnostic  aid — I  think  I  mentioned 
that  one  can  never  completely  rule  out  the  possi- 
bility of  coronary  disease,  that  he  probably  used  it 
under  those  circumstances.  The  other  thing  about 
that,  one  of  the  things  we  do  for  a  patient  is  not 
necessarily  diagnosis,  but  it  is  given  for  a  patient 
for  relief,  and  if  he  gets  relief  from  indigestion  by 
using  it,  well  what  is  the  harm,  let  him  use  it  for 
that.  We  are  unwise  not  to  use  them  like  that. 

Q.  Doctor,  I  believe  the  medical  case  history  file 
of  Dr.  McBride  reveals  that  on  February  3,  1953,  the 
man  had  constricting  chest  pains  with  arm  radiation. 
On  February  4th,  he  had  constricting  cliest  pains 
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witli  arm  radiation  and  that  ni^i'ogh'Cerin  was  pre- 
scribed, and  that  on  Felniiary  5,  1953,  the  pain  had 
some  diminished  or  improved.  Would  that  be  of  any 
significance  to  you  after  the  nitroglycerin  had  been 
prescribed  ? 

A.  No;  I  don't  think  so,  because  if  the  nitro- 
glycerin helps  [262]  coronary  pain,  it  helps  the  type 
of  coronary  pain  usually  that  comes  on  during 
strenuous  effort,  and  it  helps  immediately.  That's 
hence  the  diagnostic,  see,  it  helps  it  immediately  so 
that  within  a  minute  or  so  the  pain  is  completely 
gone.  It  doesn't  prevent  the  next  pain  that  should 
come  along  under  some  further  strenuous  physical 
exercise.  It  gives  systematic  help  and  shortens  the 
attack,  but  it  comes  back  later,  and  has  none — I'd 
say  no,  the  patient  that  is  intelligent,  and  is  having 
frequent  attacks  of  coronary,  will  come  back  and 
say  that  medicine  is  wonderful,  I  took  it  and  the 
pain  disappeared  just  like  that. 

Q.  Yes,  Doctor;  but  we'  have  here  a  man  who 
came  back  on  February  5th,  and  he  says  the  pain  is 
some  improved. 

A.  He  doesn't  say  the  pain  disappeared  or  was 
shortened.  If  a  person  gets  a  heart  attack  the  indi- 
vidual attack  is  very  short,  but  he  just  has  it  a  short 
time. 

Q.  Well,  aren't  we  playing  on  words  that  were 
used  by  Dr.  Wilson  in  describing  the  effect  of  the 
nitroglycerin — Dr.  McBride,  rather,  pardon  me? 

A.     I  don't  think  so. 

Mr.  Beebe :  If  the  Court  please,  that  is  a  foolish 
question  and  is  not  proving  the  medical  opinion  as 
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to  whether  or  not  the  patient  having  nitroglycerin 
had  anything  to  do  with  it,  it  is  simjjly  the  state- 
ment that  the  patient  said  that  the  pain  had  improved 
some.  [263] 

The  Witness:  I  think  this  isn't — wasn't  a  heart 
pain  at  all,  and  that  life  is  beautiful  since  you  gave 
me  that  medicine.  If  nitroglycerin  helps  the  cor- 
onary pain,  the  patient  says  I  still  get  the  pains  but 
when  I  take  the  nitroglycerin,  it  disappears  in  one 
minute  instead  of  five  minutes.  That's  the  difference 
that  nitroglycerin  makes  in  coronary  attacks. 

Q.  (By  Mr.  Kriesien)  :  Now,  Doctor,  I  believe 
you  also  stated  that  this  remark  about  Thaverine, 
that  was  some  type  of  pill,  I  forgot  what  you  de- 
scribed it  as 

A.  I  thought  it  was  some  kind  of  a  vitamin,  I 
am  not  sure.  It's  not  known  to  me. 

Q.  If  it  is  established  that  that  is  a  pill  for  a 
heart  condition,  would  that  alter  your  opinion  as  to 
what  the  nature  of  the  attack  was  in  February  of 
1953?  A.     No;  I  don't  think  so. 

The  Court:    What  was  that  word  you  used? 

Mr.  Kriesien:    Thaverine. 

The  Court :    I  have  never  heard  of  it. 

The  Witness:  I  think  that  a  great  many  physi- 
cians have  a  tendency  when  a  patient  comes  in,  to 
give  him  something,  and  I  think  that  if  this  were  a 
major  form  of  treatment  knovni  to  help  heart  dis- 
ease, that  I  would  probably  have  heard  of  it,  because 
I  pride  myself  on  keeping  pretty  well  up  to  date  on 
these  things. 
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Q.  (By  Mr.  Kriesien) :  Now,  Doctor,  isn't  it 
medically  [264]  accepted  that  when  an  individual 
has  constricting  chest  pain  and  radiation  down  the 
arms  that  such  an  individual  is  to  be  considered  as 
having  angina  pectoris,  unless  it  is  proven  other- 
wise ? 

A.  Yes,  sir ;  I  think  one  could  say  that  with  some 
qualification,  I  could  say  not,  because  it  is  the  com- 
monest type,  the  commonest  cause  of  constricting 
pain  in  the  chest,  but  because  coronary  disease  is 
a  very  important  disease  it  is  like  saying  look  at  all 
the  snakes,  it  looks  like  one  of  them  may  be  a 
rattler,  but  few  of  them  are. 

Q.  Well,  now,  with  fatigue  pain  from  emotional 
overwork  or  from  exercises;  is  that  as  you  have 
described  in  the  chest  region,  is  that  of  a  constrict- 
ing nature  'F 

A.  It  may  be.  It's  a  varied  type.  Sometimes  it  is 
an  ache  and  sometimes  it  is  a  burning  and  sometimes 
it  is  constricting.  It  varies  a  great  deal. 

Q.     And  which  is  the  most  probable  ? 

A.  I  think  the  commonest  single  pattern  is  an 
aching  type  of  pain. 

Q.  Now,  can  a  man  who  has  a  condition  of  angina 
pectoris  do  exercise  without  showing  any  loss  of 
breath  1 

A.  Again,  it's  a  matter  of  degree.  The  usual 
symptom  associated  with  coronary  heart  disease  is 
not  breathlessness,  but  most  commonly  pain  comes 
before  breathlessness  occurs. 

Q.     I  see.  Doctor,  isn't  it  medically  accepted  that 
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death  [265]  may  occur  from  ventricular  fibrillation 
where  a  patient  merely  has  mild  symptoms  of  an- 
gina pectoris? 

A.  Well,  death  can  occur  from  ventricular  fibril- 
lation whether  the  patient  has  mild  symptoms  or 
whether  he  has  severe  symptoms  or  whether  he  has 
had  no  symptoms.  One  patient  that  I  recall  had  a 
ventricular  fibrillation  with  never  any  evidence  of 
coronary  disease.  This  man  happened  to  have  this 
electrocardiogram  taken,  which  is  part  of  my  teach- 
ing collection  of  electrocardiograms  and  that  man 
subsequently  swam  half  way  across  the  bay  when  his 
condition  was  corrected,  and  I  think,  as  a  matter  of 
fact,  that  electrocardiogram  of  that  individual  is  in 
court.  I  think  Dr.  Rush  has  that,  if  the  Court  wishes 
to  see  it. 

Q.  Well  now,  angina  pectoris  is  a  degree  of 
heart  disease;  is  it  not.  Doctor?  A.     Is  what? 

Q.     Is  a  degree  of  heart  disease  ? 

A.  It's  a  symptom  of  heart  disease.  It's  the  pain 
which  is  produced  when  a  heart  doesn  't  get  enough 
blood  to  do  its  proper  job.  It's  a  symptom. 

Q.  Can  you  state,  Doctor,  from  anything  that  you 
know  in  this  case,  that  Dr.  Lyons  did  not  have  an 
attack  of  angina  pectoris  prior  to  the  infliction  of 
the  superficial  injuries  to  the  face? 

A.  I  think  that  the  evidence  is  strongly  against 
the  fact  [266]  that  he  could  have  had.  I  think  there 
are  many,  many  things  that  we  have  been  discussing, 
the  medical  examination  ahead  of  time,  our  ac- 
companying him  when  he  climbed  the  sand  hills. 
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and  watching  Mm.  and  being  right  present  in  our 
small  world,  which  a  ship  with  six  men  on  consti- 
tutes, when  he  did  this  terrific  feat  of  handling  a 
200-pound  or  so  marlin,  I  think  that  the  fact  that 
his  wife,  who  lived  close  to  him  never  saw  him  under 
any  cii'cumstances  when  he  showed  that  he  had  any 
sign  of  pain,  or  took  a  nitroglycei-in  pill,  and  so  on, 
I  think  all  of  those  evidences — I  can't  say  he  abso- 
lutely did  not  have,  or  that  he  hadn't  had,  but  cer- 
tainly there  is  no  evidence  that  would  make  me  feel 
that  he  had.  and  I  think  that  considering  all  those 
bits  of  evidence,  I  would  say  that  it  is  my  behef 
that  he  did  not  have  angina  pectoris. 

Q.  The  same  would  be  true  of  an  attack  of  cor- 
onary insufficiency.  Doctor? 

A.  Angina  pectoris  is  a  symptom  associated  with 
coronary  insufficiency.  In  other  words,  when  cor- 
onaiy  insufficiency — ^it's  actually  marked  so.  and 
the  heaii:  muscle  doesn't  get  a  proper  amount  of 
blood  for  this  ti-ansient  pain  which  we  call  angina 
pectoris. 

Q.  Now.  Doctor,  what  are  the  main  precipitating 
causes  of  ventricular  fibrillation  ? 

A.  Well,  we  don't  know  a  gi*eat  deal  about  the 
major  precipitating  causes,  for  one  reason  ventric- 
ular fibrillation  is  usually  [267]  fatal,  and  ventric- 
ular fibiillation  therefore  is  suddenly  fatal,  and  most 
patients  don't  die  when  a  doctor  is  as  close — for 
example,  as  Dr.  Rush  was  to  Mr.  Lyons,  so  that  al- 
though ventrir-ulaT  fil>rillation  is  considei'ed  to  l>e  a 
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rather  common  cause  of  death,  our  information  on 
that  point  is  pretty  sketchy,  and  I  would  say  that 
the  precipitating  factors  may  occur  wherein  provo- 
cation— for  instance,  patients  who  are  known  to 
have  ventricular  fibrillation  and  died  while  an  elec- 
trocardiogram has  been  taken,  that  is  where  those 
of  an  hour  or  more,  and  they  die  while  electrocardio- 
grams are  being  taken,  and  the  rhythm  taken  upon 
a  ventricular  fibrillation  has  been  shown  to  have  been 
l^rovoked  by  any  of  the  factors  which  can  produce 
any  of  the  abnormal  heart  rhythms  from  anything 
which  would  act  as  a  stimulant  to  the  nerve  system, 
major  stimulant;  fright,  shock,  collapse  of  the  blood 
vessels  or  collapse  of  the  circulation  to  the  point 
where  a  person  gets  shock  even  from  severe  infec- 
tion such  as  severe  pneumonia  has  been  shown  to  pro- 
duce death  by  the  mechanism  of  ventricular  fibril- 
lation. 

Q.  Does  focal  heart  damage  produce  ventricular 
fibrillation?  A.     Yes;  I  believe  it  does. 

Q.  That  would  also  fall  in  the  term  ''focal 
heart  disease"? 

A.  Yes ;  and  it  may  be  precipitated  by  an  under- 
lying extraneous  precipitating  cause — underlying, 
there  may  be  underlying  heart  disease  of  a  coronary 
nature  which  is  probably  a  predisposing  factor  in 
any  given  case,  or  which  may  be  a  [268]  precipitat- 
ing factor  in  any  ease. 

Q.  And  coronary  insufficiency  may  be  one  of 
those  precipitating  factors ;  is  that  right  ? 

A.     Yes.  I  should  say,  that  in  patients  who  have 
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angina    pectoris — a   percentage    of   them   who   die 
suddenly,  that  it  is  felt  that  ventricular  fibrillation 
may  be  a  factor,  may  be  a  modus  operandi. 

Q.  Doctor,  in  answer  to  a  question  as  to  your 
opinion  as  to  the  cause  of  death  we  are  speaking  of, 
were  you  speaking  of  medical  shock  or  a  shocking 
experience  ? 

A.  Well,  I  was  speaking  of  medical  shock,  and, 
of  course,  a  shocking  experience  is  one  of  the  predis- 
posing factors  of  medical  shock.  Now,  I  was  speak- 
ing of  medical  shock  where,  due  to  this  beginning  of 
circumstances  and  mechanisms,  I  described  the  other 
day,  the  blood  pressure  falls  and  the  blood  pressure 
stagnates  in  the  present  great  reservoirs  in  the  di- 
gestive tract,  and  the  little,  tiny  vessels  throughout 
the  body,  at  the  same  time  part  of  the  fluid,  part  of 
the  blood,  exudes  through  the  little,  tiny  capillary 
walls  so  that  some  of  the  fluid  in  the  blood  leaves 
the  circulating  blood,  so  that  the  whole  sum  and  sub- 
stance of  this — so  that  the  amount  of  blood  in  the 
active  circulation — the  blood  going  through  the 
stream — in  other  words,  through  the  main  vascular 
stream  decreases  markedly  in  amount. 

Q.  Does  that  result  in  ventricular  [269]  fibrilla- 
tion? 

A.  And  that  whole  condition  is  called  medical 
shock,  and  I  might  say  that  there  is  still  a  great 
deal  of  research  going  on  on  this  thing,  and  that  all 
the  mechanisms  and  all  facets  of  what  constitutes 
it  and  what  causes  it  I  have  never  completely  under- 
stood, but  I  have  mentioned  some  of  the  factors 
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which  are  generally  accepted  as  contributing  to  the 

picture. 

Q.  Then  the  decrease  in  blood  pressure  results 
from  ventricular  fibrillation ;  is  that  correct,  Doctor  ? 

A.  The  decrease  in  the  amount  of  blood  which 
cdmes  to  the  heart  can  be  one  of  the  major  factors 
and  I  won't  say  that  produces  ventricular  fibrilla- 
tion, because  you  can  get  ventricular  fibrillation  pro- 
duced without  any  previous  shock  at  all,  but  shock  is 
one  of  the  predisposing  factors.  A  simple  virus  in 
fact,  or  influenza,  I  have  seen  ventricular  fibrillation, 
I  have  seen  it  happen  from  a  medicine,  like  quin- 
idine  where  the  patient  has  had  to  take  quinidine, 
and  it  would  produce  ventricular  fibrillation  with- 
out any  shock  at  all,  but  a  shock  is  a  factor,  and  I 
think  that  there  were  several  things  in  this  situation 
which  could  have  produced  ventricular  fibrillation — 
or  it  doesn't  necessarily  have  to  be  ventricular  fibril- 
lation. The  rhythm  that  I  believe  was  present  here, 
was  of  a  very  I'apid,  ineffective  rhythm,  judging 
by  the  fact  that  this  man  was  pulseless,  that  he 
breathed  a  much  longer  time  than  is  present  in  the 
usual  death,  and  judged  by  the  fact  [270]  that  Dr. 
Rush,  who  got  there  probably  very  quickly  had  his 
hand  on  his  chest  and  felt  this  purring  sensation,  all 
of  which  are  unusual,  so  that  to  me,  he  could  have 
had  one  of  the  number  of  abnormal  heart  rhythms, 
like  an  auricular  tachycardia;  it  is  usually  a  very 
benign  situation  imless  the  rate  is  very  rapid,  that 
happens  to  be  the  kind  which  my  wife  gets  when  she 
jumps  into  cold  water.    If  it  occurs  at  the  rate  of 
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300  beats  a  minute,  or  if  it  occurs  at  the  rate  of  130, 
it  is  just  a  damn  nuisance,  and  it  is  just  an  auricular 
flutter  in  which  the  ventricles  may  beat  300  a  min- 
ute. There  are  occasionally  patients  that  have  those 
auricular  fibrillations.  And  ventricular  fibrillation  is 
a  tachycardia  where  the  rate  is  around  300,  where 
the  rate  is  so  rapid  that  unconsciousness — and  this 
scheme  of  events — I  think  all  one  can  conclude  from 
the  evidence  here  is  that  it  points  to  the  fact  that 
there  was  a  very  rapid  abnormal  rhythm,  and  ven- 
tricular fibrillation  is  certainly  one  possibility,  and 
we  think  of  ventricular  fibrillation  because  after  all 
the  man  died,  and  I  think  more  people  have  hap- 
pened to  be  having  electrocardiograms  taken  during 
sudden  death  when  ventricular  fibrillation  was  shown 
than  when  some  of  these  other  rhythms  were  shown. 

Q.  Doctor,  when  you  have  a  ventricular  tachy- 
cardia, is  there  a  pulse  % 

A.  There  is  not  a  pulse  perceptible  at  the  wrist, 
if  the  rate — if  the  ventricular  rate  is  rapid,  depend- 
ing on  how  [271]  fast  the  rate  is — the  ventricular 
rate  is  as  fast  as  300  a  minute,  pulse  and  conscious- 
ness are  usually  present.  If  there  is  enough  blood 
getting  to  the  brain  to  maintain  consciousness,  one 
can  usually — not  invariably — but  one  can  usually  by 
very  careful  feeling  find  a  pulse  at  the  wrist,  or  I 
should  say  by  expert  feeling;  that  isn't  always  true. 

Q.  In  ventricular  flutter,  do  you  feel  the  heart 
beat,  or  does  he  have  a  pulse,  I  should  say? 

A.     No;  ventricular  flutter  is  a  sort  of  disputed 
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rhythm,  there  are  some  that  don't  describe  it,  so  I 
use  the  word  for  a  regular  ventricular  rate  in  which 
the  ventricles  beat  at  a  rate  of  about  300  and  the 
auricles  usually  beat  at  the  same  rate,  and  that,  by 
definition,  is  a  rapid  rhythm,  so  that  if  one  sub- 
scribes, and  I  should  say  that  about  half  of  the  au- 
thorities, that  the,y  are — that  they  believe  that  you 
should  call  it  that,  that  is  a  technical  term,  and  in 
dealing  in  terms  one  should  call  a  ventricle  flutter 
where  the  ventricle  dominates  the  beat,  and  the  rate 
is  about  300.  Some  individuals  will  call  that  a  rapid 
ventricular  tachycardia;  you  asked  what  I  would 
call  a  ventricular  flutter,  and  I  don't  know  which  is 
the  proper  term.  I  use  one  one  time  and  one  the 
other,  but  we  mean  the  same  thing.  The  fact  is  that 
the  body  is  the  same,  that  the  heart  beats  so  rapidly 
that  it  can't  do  an  effective  job.  The  heart  is —  [272] 
the  time  between  beats  is  so  short  that  the  heart 
can't  fill  up  with  blood,  and  even  though  it  is  a  very 
good  beat,  the  time  is  so  short,  so  small,  that  the 
heart  beats  before  it  has  enough  blood  to  be  able  to 
propel  enough  of  a  jet  or  to  reach  the  brain  and  ef- 
fective vessels  or  to  reach  the  wrist. 

Q.  Then,  there  would  be  a  lack  of  blood  pressure, 
as  I  understand  it.  Doctor;  is  that  correct? 

A.     Yes. 

Q.  Now,  is  it  possible  to  have  a  cardiac  stand- 
still that  results  from  a  ventricular  fibrillation  or  a 
tachycardia  ? 

A.  Well,  when  the  heart  stands  still,  it  stands 
still. 
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Q.  We  have  a  cardiac  standstill  for  a  short  pe- 
riod of  time,  that  affects  you,  but  not  sufficiently  ? 

A.  Yes,  you  have  a  cardiac  standstill  and  then 
that  may  be  followed  by  a  series  of  other  rhythms. 
It  isn't  usual,  but  it  can  happen.  Most  of  the  pa- 
tients I  have  seen  who  have  cardiac  standstill — and 
again  we  have  to  have  the  electrocardiograph  on  them 
when  that  happens,  and  I  would  say  that  over  95 
per  cent  of  the  patients  that  are  on  electrocardio- 
grams that  I  have  seen  with  cardiac  standstill, 
don't  ever  develop  any  other  abnormal  rhythms. 

Q.  Doctor,  with  ventricular  fibrillation,  can  you 
hear  or  feel  the  existence  of  that  condition? 

A.  The  only  thing  that  you  can  feel  is — there 
has  been  [273]  described  a  purring  sensation  in  the 
chest,  which  can  be  described  with  electrocardiograms 
first  taken;  Dr.  Rush  described  a  sort  of  a  cat's 
purring  sensation.  They  don't  all  have  that,  but 
they  may  have  it,  which  purring  sensation,  I,  my- 
self, have  felt. 

'Q.  That  would  be  an  objective  finding  or  demon- 
stration of  the  ventricular  fibrillation  ? 

A.  Or  a  rapid,  ineffective — rapid,  ineffective 
rhythm,  because  that  same  purring  can  be  felt  with 
any  extremely  rapid  abnormal  heart  rhythm.  It 
isn't  specifically  for  ventricular  fibrillation.  I 
should  say  further,  to  elucidate  this,  that  ventricu- 
lar fibrillation  is  a  sort  of  a  chaotic  situation  from 
the  standpoint  of  the  rhythm,  and  it's  quite  mixed. 
The  electrocardiographs  will  show  that  some  of 
the  beats  according  to  the  electrocardiogram  appear 
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to  be  extremely  ineffective,  and  the  other  beats  are 
effectiA'e,  so  that  it  is  a  mixtnre.  The  heart  being  ac- 
tive with  a  very  rapid  beat,  and  sometimes  it  looks 
as  thongh  the  heart  did  have  a  momentary  stop 
and  dropped  three  or  four  beats,  and  maybe  it 
has  a  few  beats  when  the  heart  did  not  reflect  the 
electrical  stimulations  in  the  proper  order,  that 
sort  of  situation  exists.  In  fact,  the  only  sequence 
I  have  seen  of  electrocardiograms  which  show  ven- 
tricular fibrillation  suggests  that  that  sort  of  thing 
is  happening,  there  is  some  regularity,  and  there  is 
rapidity  and  again  you — you  see,  [274]  in  electro- 
cardiograms all  we  are  looking  at  is  the  example 
of  the  electrical  current  stimulating  the  heart.  But 
actually,  we  are  not  a  hundred  per  cent  sure  of  how 
the  heart  responds,  and  so  there  is  some  guesswork 
in  all  this. 

Q.  Doctor,  are  not  medical  shock  and  congestive 
failure  diametrically  opposed  to  each  other'? 

A.  No,  not  necessarily.  In  heart  failures  there 
are  two  great  theories  of  the  mechanism  of  the 
heart  failvire.  One  is  the  forward  failure  and  one  is 
called  the  backward  failure. 

Now,  it  has  generally  acknowledged  due  to  the 
work  of  Tensley  Harrison  some  20  years  ago  that 
heart  failure  did  represent  backward  failure,  and 
I  am  trying  to  simplify  it,  may  I  say,  if  a  heart 
portion,  like  the  left  ventricle  was  unable  to  do 
its  job,  so  that  the  blood  was  unable — the  blood 
that  was  in  the  left  ventricle  was  continually  be- 
ing poured  out,  and  the  blood  through  the  veins 
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and  so  that  the  blood  backed  ui) — i)iled  up  behind 
the  heart,  and  produced  engorgement  of  some  of 
the  lung  vessels — some  of  the  vessels,  and  if  the 
engorgement  was  produced  in  the  vessels  of  the  lung, 
the  person  had  heart  failure,  manifested  by  breath- 
lessness  and  frothing  of  the  mouth,  and  so  on  and  so 
on.  But  it  became  obvious  in  the  past  10  years  with 
more  study,  that  the  thing  was  a  simple  one,  the 
manifestations,  one  of  the  bits  of  evidence  that 
made  them  realize  this  was  probable  was  the  mech- 
anism of  the  death  in  shock,  from  patients  [275] 
who  died  of  infectious  diseases,  where,  if  infec- 
tious diseases  might  develop  shock,  and  at  the 
same  time  they  developed  manifestations  of  heart 
failure,  and  the  theory  then  was  reversed.  In  other 
words,  if  the  heart  didn't  deliver  enough  blood  to 
a  certain  organ  to  give  it  its  proper  oxygenation, 
in  all  probability  there  were  certain  things  that 
occurred  in  that  organ,  one  of  which  is  the  in- 
ability of  the  capillary  to  handle  the — maintain  the 
proper  tone  and  to  maintain  their  proper  function, 
so  that  the  liquid  material  from  the  blood  can  ooze 
out  through  those  capillary  walls,  which  may  be- 
come porous,  and  so  that  even  other  situations 
w^here  there  is  an  inadequate  amount  of  blood  from 
the  heart,  that  the  situation — the  clinical  condition 
of  congestive  heart  failure  may  develop,  and  that 
is — generally  it's  accepted.  Now,  when  a  person  gets 
congestive  heart  failure,  he  may  have  backward 
heart  failure  or  he  may  have  forward  heart  failure. 
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and  the  consensus  now  is  that  the  greater  majority 
of  the  instances  of  heart  failure  are  forward  heart 
failure.  In  other  words,  the  tissues  which  should 
be  nourished  by  oxygenated  blood  which  the  heart 
is  pumping  to  it,  in  some  cases  all  of  it  details 
around  in  some  way  the  inadequate  oxygenation  or 
inadequate  blood  flow,  sometimes  working  through 
pressure  mechanisms  which  are  intermediated 
through  nervous  reflexes,  bring  about  this  sequence 
of  events.  [276] 

Q.  Doctor,  what  is  the  time  element  that  is  in- 
volved where  you  have  oozing  through  the  tissues 
to  produce  this — say,  pulmonary  edema  and  en- 
largement of  the  liver? 

A.  Well,  I  understand  that  it  can  come  pretty 
rapidly.  Now  that  again,  I  am  not  a  pathologist, 
and  I  don't  usually  see  these  things,  the  liver  im- 
mediately after  a  sudden  death,  and  the  heart  im- 
mediately after  a  sudden  death,  so  I  am — I  have 
conducted — I  have  discussed  with  the  chief  patholo- 
gist of  our  medical  school,  asking  him  how  long 
it  takes,  and  he  told  me,  just  as  Dr.  Lehman  told 
us,  he  told  me  that  it  was  about  four  or  five  min- 
utes; I  think  Dr.  Lehman  said  seven  or  eight,  or 
something  like  that,  but  he  is  the  pathologist,  and 
I  am  a  clinician,  and  I  follow  my  patients  when 
I  can  to  the  autopsy  table,  but  I  have  to  rely  on 
other  persons  for  all  the  evidence  about  this.  I 
have  to  get  a  little  help. 

Q.  Doctor,  I  want  you  to  if  you  will,  in  the 
future  limit  your  answer  to  those  things  you  know 
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of  your  own  knowledge  in  this  case,  not  what  you 
have  been  told,  except  insofar  as  it  is  in  evidence 
in  this  case.  Now,  could  you  have  ventricular  fi- 
brillation of  the  heart  or  this  tachicardia  and  a 
complete  dropping  of  blood  pressure;  you  do  not 
normally  have  pulmonary  edema  manifest  itself 
in  a  short  period  of  time;  do  you.  Doctor? 

A.  Well,  one  could  have.  On  my  own  experience, 
I  can  rely  on  my  experience  to  state,  not  again  how 
big  the  liver  is  [277]  going  to  be,  or  what  that  is 
going  to  show.  When  you  saw  it,  did  it  have  evi- 
dence of  congestive  failure  which  were  described 
here  in  Dr.  Rush's  deposition,  namely  fluid,  frothy 
fluid  coming  from  the  mouth  somewhere,  a  pinkish 
tinge,  is  a  manifestation  of  congestive  heart  failure, 
and  that  can  occur  in  a  very  short  time,  in  the 
course  of  any  of  these  clinical  conditions. 

Q.  But  can  that  occur  in  a  very  short  time  from 
ventricular  fibrillation  ? 

A.  It  can  occur  in  a  very  short  time  from  the 
presence  of  any  rapid  ineffective  heart  rhythm, 
yes. 

Q.  Notwithstanding  the  fact  that  there  is  no 
blood  pressure? 

A.  Yes,  due  to  the  mechanism  of  forward  heart 
failure. 

Q.  And  that  is  the  oozing  through  the  tissues, 
as  I  understand  it,  to  put  it  in  the  lajrmen's  lan- 
guage? 

A.  Yes,  I  can  say  that  I  have  seen  that  more  in 
severe  infectious  diseases  where  the  heart  is  per- 
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fectly  normal,  and  where  the  patient  dies  a  cardiac 
death  due  to  shock,  and  some  abnormal  heart  rhythm 
wherein  congestive  failure  may  be  an  important 
factor,  and  where,  as  soon  as  the  blood  pressure 
droi3s  down,  the  patient  becomes  unconscious,  they 
are  known  to  live  for  some  period  of  time,  in  a 
comatose  condition,  and  a  heart  which  appears  to 
be  entirely  normal  can  develop  clinical  manifesta- 
tions of  heart  failure. 

Q.  Now,  do  you  have  any  knowledge  about  the 
liver,  about  [278]  the  time  it  takes  to  enlarge  that? 

A.  My  knowledge  of  that  is  based  on  my  quiz- 
zing my  professor  of  pathology,  and  I  think  the 
testimony  here  of  Dr.  Lehman  supports  that. 

Q.  Now,  isn't  an  enlargement  of  the  liver  and 
pulmonary  edema  a  sign  of  acute  heart  failure? 

A.  Yes.  No,  I  should  say  the  enlargement  of 
the  liver  can  occur  from  a  great  many  causes;  ac- 
tually it  isn't  just  a  manifestation  of  heart  failure, 
but  I'd  say  that  the  heart  failure  can  cause  an  en- 
largement of  the  liver.  It  is  one  of  several  indica- 
tions to  have  enlargement  of  the  liver  and  conges- 
tion of  the  lungs.  It's  one  of  the  several  causes  of 
congestion  of  the  lung. 

Q.  Pardon  me,  but  I  believe  you  stated  that  as 
being  a  fact? 

A.  In  this  particular  case,  I  think  that  is  the 
modus  operandi,  yes. 

Q.  Now,  Doctor,  in  answer  to  a  question  as  pro- 
pounded to  you,  you  answered  that  the  man  died 
as  a  result  of  the  gunshot  wound  to  the  face.  Now. 
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by  that  statement  do  you  mean  to  infer  to  the  Court 
that  the  injuries  to  the  face  were  in  and  of  them- 
self  sufficient  to  cause  death? 

A.  Well,  I  think  that  the  wounds  to  the  face  in 
addition  to  the  reaction  associated  with  the  wounds 
of  the  face  were  sufficient  to  cause  death. 

Q.  That  is  not  my  question.  My  question  is,  do 
you  mean  to  [279]  infer  that  the  powder  burns 
and  scratches  were  of  such  severity  that  they  in  and 
of  themselves  with  no  other  conti'ibuting  factors 
would  have  resulted  in  death '? 

A.  Well,  if  you  assume  as  I  would  that — when 
a  person  gets — I  should  say  this,  that  if  this  man 
had  been  anesthetized  and  in  a  complete — deep 
coma  or  something  and  got  that  much  in  the  way 
of  shock,  I  am  not  a  hundred  per  cent  sure,  per- 
haps, it  would  have.  But  if  you  mean  from  the 
standpoint  of  did  the  shot  go  into  the  brain  and 
cause  his  death  mechanically  due  to  the  Inillet  i)ene- 
trating  the  brain,  which  Was  what  I  immediately 
thought  in  looking  at  him,  because  to  me — well, 
it  didn't  look  like  scratches,  and  I  thought  that 
his  face  was  pretty  well  shot  up — I  mean,  my  im- 
mediate thought  was  sure,  the  gun  went  off  and 
that,  but  I  think  that  the  gunshot  I  have  described, 
the  gunshot  causing  some  of  the  shells  to  hit  his 
face,  the  powder,  the  bums  that  he  must  have  had, 
and  the  emotional  reaction  to  the  whole  thing,  I 
think  a  combination  of  all  of  these  is  quite  sensible 
as  an  explanation. 

Q.     Well,  Doctor,  my  question  itself  is  whether 
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these  injuries  to  the  face  were  in  and  of  themselves 

sufficient   to   caiise    death,   by   mortally    wounding 

him? 

A.  Well,  I  think  these  other  things  that  hajjpen 
to  the  nervous  system  in  response  to  the  shot,  all 
are  part  of  the  picture,  I  mean  to  say  that  if  a 
fellow  is  shot  through  the  [280]  heart,  does  he  droj^ 
dead  by  the  bullet  itself,  and  it  is  not  necessary  for 
the  bullet  to  stop  the  heart,  but  he  bleeds  to  death, 
but  I  think  the  chain  reaction  which  was  started 
off  by  this  is  a  very  sensible  one. 

Q.  Doctor,  did  you  make  a  close  examination  of 
the  injuries  to  Mr.  Lyons'  face*? 

A.  Yes,  I  made  a  pretty  close — well,  I  am  sure 
I  studied  his  face  and  looked  at  his  face  a  few 
minutes. 

Q.     Where  and  when? 

A.  Within — I  got  to  the  body  within — I  suppose 
20  to  30  minutes  after  the  time  of  his  death,  and 
then  a  good  deal  later  on,  because  we  were  there 
hours  and  hours  waiting  for  the  police,  and  the 
doctor  to  come  out  for  the  inquest,  and  I  was  there 
at  least  half  of  the  time. 

Q.  Doctor,  as  a  matter  of  fact,  they  were  merely 
superficial  scratches  on  the  face ;  were  they  not  ? 

A.  Well,  they  didn't  look  superficial  to  me  at 
the  time.  Like  I  said,  I  felt  that  was  about  what  it 
would  look  like  if  a  shotgun  shell  went  throuo-h 
the  skin,  and  I  expected,  from  my  observation  of 
the  body  and  the  blood  on  the  outside  and  so  on 
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that  the  shells  had  gone  in  and  penetrated  his  brain. 
Q.     But  that  was  not  found  to  be  the  case;  was 
it? 

A.  Apparently  not,  but  I  thought  at  the  time,  I 
was  very  interested,  I  thought  that  the  shot  had 
gone  into  his  brain.  [281] 

Q.  Did  you  observe  whether  there  were  any 
pellets  under  the  skin?  A.     No,  I  didn't. 

Q.  Could  you  tell  whether  these  scratches  on  the 
face  were  caused  by  falling  through  the  mesquite 
bush,  or  caused  by  the  discharge  of  the  shotgim? 

A.  Well,  certainly  I  have  seen  a  good  many 
scratches  from  brush,  and  so  on,  and  it  was  my 
reaction,  when  I  saw  this  man,  that  this  was  a 
shotgun  in  the  face. 

Q.     That  isn't  my  question.  Doctor. 

A.  I  didn't  think  that,  the  question  of  his  hav- 
ing had  his  face  in  the  mesquite  bush  didn't  enter 
my  mind,  I  didn't  consider  that  as  a  possibility. 

Q.  Well,  isn't  it  a  possibility  that  some  of  these 
scratches  on  his  face  were  caused  by  his  falling 
through  the  mesquite  bush? 

A.     Well,  I  suppose  it's  possible. 

Q.  Mr.  Lyons  was  lying  under  the  mesquite 
bush;  was  he  not? 

A.  He  was  lying  underneath  the  bush,  but  his 
body  had  been  moved  a  little  ways  for  the  purpose 
of  his  artificial  respiration,  but  the  time  I  saw  him, 
he  wasn't  lying  right  under  the  mesquite  bush. 

Q.     Now,   Doctor   you   are    characterizing   these 
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wounds  do  I  understand  your  testimony  to  be  that 

they  were  of  a  serious  nature  ?  [282] 

A.     I  thought  so. 

Q.  Doctor,  haven't  you  known  and  read  of  many 
cases  where  shotguns  have  been  accidentally  dis- 
charged and  a  man  has  lost  his  foot  or  leg  or  arm 
and  hand  and  has  not  resulted  in  death? 

A.  Yes,  I  haven't  seen  many  though  as  a  car- 
diologist, and  T  don't  see  trauma,  I  don't  see  many 
gimshot  wounds,  I  did  in  my  earlier  training,  but 
I  haven't  seen  a  gunshot  wound,  other  than  Jim 
Lyons',  for  20  years.  I  don't  think  I  am  in  a 
position  to  describe  a  gunshot  wound  or  something 
of  the  sort. 

Q.  Doctor,  the  Avounds  that  you  did  examine  on 
Mr.  Lyons'  face  at  the  time  of  this  occurrence,  how 
would  you  compare  them  with  reference  to  the  de- 
gree of  pain  with  the  injuries  that  Mr.  Lyons 
suffered  in  the  automobile  accident  that  has  been 
testified  to? 

A.  Gee,  I  don't  know.  I  don't  recall  enough  of 
the  details  of  the  automobile  accident.  All  I  recall  is 
that  he  had  a  crash  and  broke  some  ribs  and  I 
don't  know,  actually,  the  intimate  details  of  that.  I 
think  perhaps  I  slept  through  a  little  of  the  testi- 
mony as  not  being  important. 

Mr.  Maguire:  Doctor,  that's  in  the  medical  rec- 
ord, would  you  like  to  take  a  look  at  it?  It's  Ex- 
hibit 18. 

The  Witness :     May  I  ? 

(Document  handed  to  witness.)  [283] 
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The  Witness:  Well,  I  guess  this  is  all  on  the 
first  page  under — it's  the  medical  insurance  form, 
what  injuries  caused  disability,  and  it  says,  "mul- 
tiple contusions,  abrasions,  lacerations,  fractured 
nasal  septum,  fractured  ribs,  hemothorax,  gout." 
Now,  that's  all  it  says. 

Q.  (By  Mr.  Kriesien)  :  Is  there  adequate  in- 
formation, for  you,  Doctor,  to  be  able  to  state 
whether  the  pain  suffered  as  a  result  of  the — of 
that  accident  would  be  greater  than  that  suffered 
from  the  lacerations  of  the  face? 

A.  I  have  no  wa}^  of  knowing,  but  he  must  have 
been  burned,  for  one  thing,  which  is  a  painful 
affair.  The  severity  of  the  trauma  isn't  necessarily 
closely  related  to  the  severity  of  the  pain.  I  think 
that  it's  impossible  to  ask  a  person  to  say  if  this 
hurt,  other  than  I  know  that  I  felt  that  the 
emotional  trauma  associated  with  the  gunshot 
wound  was  an  important  factor,  because  this  man's 
belief  that  his  boy,  who  meant  more  to  him  than 
anything  in  his  life,  I  should  say  hunting  life,  even 
though  the  women  say  it  is  dangerous  stuff,  and 
you  shouldn't  do  it,  I  think  is  a  strong  emotional 
factor  here,  but  I  can't  say  that — oh,  because  of 
error,  I  don't  think  anybody  can  say  with  any  cer- 
tainty, whether  there  would  be  any  shock  asso- 
ciated with  it.  The  degree  of  shock  roughly  parallels 
the  degree  of  trauma,  but  the  association  isn't  an 
expectant  one. 

Q.  Well,  isn't  it  a  fact.  Doctor,  that  the  pain 
varies  between  [284]  individuals?  A.     Yes. 
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Q.  What  is  the  basis  for  your  statement,  or  do 
you  have  any  facts  upon  which  to  state  that  Mr. 
Lyons  must  have  had  a  good  deal  of  pain  ? 

A.     Well,  the  appearance  of  his  face. 

Q.  I  see.  But  the  extent  of  the  pain  from  that 
type  of  an  injury  would  vary  in  everyone ;  is  that 
correct  ?  A.     Yes. 

Q.    Now 

The  Court:  May  I  suggest  we  take  a  little 
recess?  The  doctor  has  been  talking  here  for  about 
two  hours.  You  are  probably  getting  a  little  tired, 
Doctor  ? 

The  Witness:     Thank  you. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:     Proceed. 

Q.  (By  Mr.  Kriesien)  :  Doctor,  I'd  like  to  have 
a  specific  answer  to  this  question.  Is  it  your  testi- 
mony that  the  pain  suffered  by  this  individual, 
leaving  out  the  other  emotional  factors  of  anguish 
and  fear,  could  have  or  did  result  in  this  man's 
death  ? 

A.  I  think  that  the  pain  alone,  without  the  an- 
guish, would  have  touched  off— without  anguish 
would  have  touched  off  the  chain  of  events— would 
have  touched  off  the  rhythm,  and  I  might  say  some- 
thing else  about  this  question  of  pain,  [285]  and 
that  is  the  superficial  or  exquisite  area  of  pain 
that  is  generally  specialized,  which  is  one  of  the 
body's  protections  to  resist  it,  wliereas  the  nerves 
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that  are  deep  in  the  body,  such  as  when  you  get  a 
shot,  and  the  nerves  that  are  deeper  in  the  body 
are  considered  conveyers  of  pain,  and  it  is  common 
knowledge,  for  example,  that  when  a  doctor  gives 
a  patient  the  needle  in  an  area,  to  shoot,  he  jams 
the  needle  in  the  skin  very  quickly;  from  there  on, 
he  can  flounder  around  at  length  in  order  to  get 
the  needle  in  the  vein  or  artery  that  he  is  trying 
to  get  it  into,  and  the  patient  notices  it  only  a 
second,  in  respect  to  the  pain,  so  superficial  injuries 
of  the  skin  are  usually  quite  important. 

Q.  And  we  are  speaking  in  terms  of  these  super- 
ficial injuries  now,  is  that  correct? 

A.  Yes,  since  that  is  what  the  autopsy  states, 
that  they  were  superficial  injuries.  That's  what  it 
says,  at  least  they  didn't  go  into  the  brain. 

Q.  All  right.  What  about  this  anguish  reaction 
3^ou  were  speaking  of,  could  that  alone  have  re- 
sulted in  death? 

A.  Anguish  alone  can  produce  a  chain  of  events 
which  can  result  in  death.  The  patient — I  mean  it 
isn't  very  common,  but  there  is  plenty  of  it  on  the 
record,  scattered  cases  here  and  there,  where  a 
patient,  from  an  emotional  reaction  of  joy  or  an- 
guish suddenly  dies,  in  which  case  the  mechanism 
is  usually  one  considered  to  be  of  some  abnormal 
rhythm  [286]  developing  in  the  heart.  Again,  there 
is  a  lot  of  guesswork  as  to  this,  because  you  don't 
have  all  the  gadgets  that  shows  what  the  pressure 
is  doing,  or  what  the  heart  is  doing,  because  sudden 
deaths  are  unexpected. 
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Q.  Now,  Doctor,  you  used  the  words  "It  was  not 
a  common  situation  to  result  in  death,"  is  that  true 
of  superficial  injuries,  that  they  do  not  commonly 
result  in  death?  A.     Yes. 

Q.  Now,  Doctor,  may  I  ask  you  this:  What 
would  be  the  time  element  involved,  taking  into  con- 
sideration, say  the  fear  element;  the  anguish  ele- 
ment; the  pain  element,  up  to  the  time  of  the  indi- 
vidual losing  his  consciousness  ? 

A.  I  assume  that  it  would  be  rather  short  in  this 
instance,  because  I  assume  with  what  Dr. — with  a 
doctor  50  yards  away,  he  would  have  cried  out  if 
he  had  known  something  was  wrong,  which  he 
didn't.  But  the  time  it  takes  for  something  like 
that  to  develop,  and  for  the  shock  to  develop,  for 
the  abonormal  rhythm  to  develop  is  extremely 
variable.  It  might  take  five  minutes  or  it  may  be 
longer,  such  as  in  an  operation,  there  is  shock  which 
occurs  three  hours  after  the  operation  is  over. 
Sometimes  it  occurs  immediately. 

Q.  Does  it  occur  immediately  through  the  se- 
quence of  events  that  you  have  named,  rather  con- 
cerning the  pooling  off  of  the  reservoirs  and  ad- 
renalin going  to  the  blood  stream  there,  that  chain 
of  events?  [287] 

A.     Sometimes  it  may  occur  very  rapidly. 

Q.    By  very  rapidly,  what  do  you  mean? 

A.     Within  a  period  of  a  very  few  seconds. 

Q.     I  see. 

A.  The  common — we  all  see  the  ordinary  faint- 
ing attack  which  encompases  part   of  this  meeh- 
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anism,  the  ladies — the  lady  is  told  her  husband  dies 
and  she  collapses.  I  mean  those  things  can  happen 
very  quickly. 

Q.  In  your  answer,  you  have  placed  some  con- 
siderable emphasis  on  the  time  element  involved; 
assuming  that  the  fact  was  that  there  was  evidence 
of  pulmonary  edema  at  the  time  that  Dr.  Rush 
arrived  at  the  body,  would  that  change  your 
opinion  % 

Mr.  Maguire :  I  think  that  assumed  something 
that  is  not  proven.  I  don't  think  there  is  any  evi- 
dence that  there  was  pulmonary  edema  at  the  time 
he  first  arrived. 

The  Court:     I  don't  think  there  is. 

Mr.  Kriesien:  This  is  cross-examination,  your 
Honor,  and  I  have  not  had  an  opportunity  to  cross- 
examine  Dr.  Rush  on  these  facts.  I  am  not  asking 
him  anything  except  if  that  is  established  a  fact. 

The  Court:    All  right,  I  will  allow  it. 

The  Witness :  I  am  sure  that  allowing — I  would 
expect  it  to  take  a  few  minutes  to  get  this  pul- 
monary edema.  I  wouldn't  expect  it  to  occur  in  a 
half  minute.  I  don't  know — I  should — I  think  it  is 
hard  to  be  pinned  down  to  maybe  [288]  three  min- 
utes or  longer,  but  we  have  evidence  that  there 
was  blood  flowing  through  the  lungs  and  it  is  sort 
of  an  indirect  part  of  it  the  frothing,  there  was 
blood  flowing  to  the  center  in  the  brain,  because  he 
breathed  much  longer  than  the  usual  patient  who 
dies,  and  then  there  was  other  evidence  that  the 
blood  was  flowing  quite  a  while,  because  this  man, 
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as  pointed  out,  lived  long  enough  to  have  swelling 

develop  around  these  areas  of  the  trauma. 

Q.  Well,  Doctor,  again  you  are  getting  into  an- 
other feature.  Is  it  your  testimony  now,  that  the 
blood  was  flowing  through  that  man? 

A.  Yes.  the  blood  flows,  in  the  presence  of  a 
rapid  ineffective  abnormal  rhythm,  but  it's  a  matter 
of  degree.  The  blood  flow  is  markedly  cut  down,  and 
the  head  pressure  that  gathers  in  between  the 
stroke  and  the  relaxing  between  the  strokes  is  miss- 
ing, but  there  is  blood  flow.  There  is  a  critical 
situation  in  which  there  is  some  interference  with 
the  blood  supply  to  the  legs  that  applies  to  the  oper- 
ation of  the  aorta  where  some  individuals  even  live 
normal  lives  and  even,  I  have  seen  the  kids  play 
football  where  the  column  of  blood  is  interfered 
with  in  its  flow  to  the  legs,  and  where  one  can't 
feel  any  pressure  in  the  arteries  of  the  legs  or  in 
the  arteries  of  the  thigh,  and  yet  where  these  legs 
continue  to  work.  These  things  again,  are  a  matter 
of  degree.  The  fact  that  you  can't  feel  any  pulse 
doesn't  [289]  mean  that  there  was  no  flow  of  blood. 
It  means  that  the  usual  head  of  pressure  is  not 
there. 

Q.  Maybe  I  misunderstand  you.  Doctor,  I 
thought  you  said  there  was  no  blood  flow  when  a 
man  is  in  ventricular  fibrillation  or  tachicardia? 

A.  But  no  blood  pressure  does  not  mean  there 
was  no  blood.  There  is  no  blood  pressure  in  these 
kids  that  lead  normal  lives  without  an  open  column 
of  blood  from  their  heart  down  into  the  legs,  and 
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yet  they  walk  and  run  and  do  all  these  things  and 
their  feet  are  warm,  and  so  on,  but  there  is  no 
blood  pressure. 

Q.    Doctor,  can  artificial  respiration 

A.  I  should  say  this,  you  could  get  blood  pres- 
sure if  you  poked  a  needle  in  the  vein,  you  could 
record  blood  pressure  of  these  tiny  vessels  but  you 
can't  by  the  ordinary  means.  Excuse  me. 

Q.  I  lost  my  train  of  thought,  Doctor.  Oh,  Doc- 
tor could  artificial  respiration,  rather  vigorously 
done,  produce  pulmonary  edema? 

A.  No,  I  don't  see  how  it  could.  If  anything,  it 
might  help,  because  artificial  respiration  would  in- 
crease the  oxygenation  of  the  blood  and  the  mech- 
anism of  pulmonary  edema;  as  I  mentioned  before, 
there  are  two  methods,  it's  either  too  much  blood 
that  gets  to  the  lungs,  it's  backward  mechanism  due 
to  too  little.  The  forward  is  the  most  general.  [290] 

Q.  Well,  assume  the  fo inward  mechanism,  and 
artificial  respiration  is  being  applied,  do  I  under- 
stand that  that  would  not  force  some  blood  out  into 
the  lungs'?  A.     Well 

Mr.  Maguire:  Just  a  minute.  May  I  ask  you  a 
question?  You  don't  mean  to  the  lung  cavity  but 
into  the  blood  vessels? 

Mr.  Kriesien:     Let  the  doctor  answer. 

The  Witness:  Artificial  respiration  will  help  to 
a  certain  degree  through  the  suction  pressure  and 
then  the  subsequent  suction  to  drive  a  little  more 
blood  to  the  lungs,  but  the  main  thing  it  does  is  to 
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cause  a  more  effective  type  of  respiration,  which 
would  let  a  greater  amount  of  oxygen  get  to  the 
lungs.  The  stertorous  breathing  that  is  associated 
with  these  states  like  this,  that  we  mentioned,  the 
stertorous  breathing  is  a  rapid,  shallow  breathing, 
not  necessarily  ineffective  breathing,  and  if  the 
stertorous  breathing  is  a  rapid,  shallow  breathing, 
we  sometimes  help  nature  by  increasing  the  depth 
of  respiration.  I  am  not  sure  that  the  record — 
whether  Dr.  Rush  applied  his  artiticial  respiration 
before  the  stertorous  breathing  stopped  or  after- 
ward, but  that  is  the  general  policy  and  would  be  the 
policy;  certainly  the  sensible  thing  to  do  is  to  use 
it  imder  both  conditions,  especially  w^hen  the  breath- 
ing stopped. 

Q.  Doctor,  is  there  any  particular  time  for 
stertorous  breathing  to  start!  [291] 

A.  Yes,  stertorous  breathing  usually  develops 
within  a  few  seconds'  time,  usually  after  10  seconds 
after  an  effective  beating  of  the  heart  stops,  l^he 
stertorous  breathing  is  motivated  by  the  blood  cen- 
ter in  the  brain,  the  respiratory  center  in  the  brain, 
and  once  the  respiratory  center  of  the  brain  de- 
velops an  inadequate  supply  of  blood,  stertorous 
breathing  starts  and  consciousness  is  gone,  and  the}^ 
occur  usually  quite  close  together.  I  have  been 
talking  to  patients  and  they  looked  perfectly  all  right 
and  suddenly  start  to  breath  (indicating),  I  have — • 
that  sort  of  thing  I  have  seen  it  happen  within  two  or 
three  seconds  of  the  time  they  have  been  talking  to 
me.  Then,  the  thing  about  stertorous  breathing, 
though,   is  that  it  usually  don't  last  over  half  a 
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minute,  then  it  stops.  Which  was  not  the  situation 

here.  It  stops  and  the  patient  is  dead. 

Q.  Doctor,  just  a  few  more  questions.  I  noticed 
that  the  electrocardiogram  taken  of  Mr.  Lyons  in 
February  that  is  in  evidence  in  this  case  was  taken 
some  two  weeks  before  this  occurrence  on  February 
3rd,  4th,  and  5th 

A.  I  thought  it  was  taken  within  a  week  of  it. 
T  thought  it  was  on  the  3rd  and  that  the  accident  oc- 
curred on  the — what  was  it,  the  10th  or  12th'? 

Q.  I  am  sorry,  I  withdraw  that.  I  was  in  error. 
On  the  date  of  this  strenuous  fishing,  the  marlin 
for  half  an  hour,  does  that  bring  into  play  the 
muscles  that  you  have  described  [292]  as  the  ones 
causing  the  fatigue  pains  ? 

A.  Fatigue  pains,  we  are  talking  about  fatigue 
that  doesn't  affect  the  heart.  On  the  other  hand, 
fatigue  pains  that  result  from  fear — is  that  what 
you  mean? 

Q.  I  mean  the  type  of  fatigue  pains  that  al- 
legedly Mr.  Lyons  had? 

A.  Well,  the  type  of  fatigue  pains  which  I  think 
the  record  suggests  that  he  had,  supplemented  by 
Mrs.  Lyons  stating  that  were  at  the  end  of  the  day, 
and  evening,  about  the  time  he  was  ready  to  go  to 
bed,  that  type  of  fatigue  pain  can  come  along — in 
that  type  of  fatigue  pain,  in  an  individual,  a  typical 
busy  businessman  who  is  worn  out,  who  is  ex- 
hausted from  his  work,  the  characteristic  thing 
would  be  that  he  would  come  home  from  this  pat- 
tern of  pain  at  the  end  of  the  day,  but  he  would 
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go  on  the  hunting  trip  and  he  had  gone  on  hunting 
trips  and  carried  a  buck  on  his  back,  and  so  on, 
and  feel  wonderful  all  week  end,  and  have  some — 
have  none  of  the  more  common  fatigue  pains,  the 
more  common  cause  of  heart  failure,  far  and  away, 
I'd  say  the  odds  are  ten  to  one  that  this  pattern 
of  chest  pain,  of  the  radiation  to  the  arms  as- 
sociated with  fatigue  is  an  emotional  type  of 
fatigue,  and  not  a  physical  type  of  fatigue.  I  rarely 
ever  see  a  day  laborer  who  has  worked  all  day,  and 
he  comes  home,  and  he  says,  I  got  a  pain  in  my 
chest,  he  gets  that  pain  in  his  back  or  something 
of  that  order,  but  it's  far  and  away  [293]  the  most 
common  is  emotional  fatigue. 

Q.  Did  Mr.  Lyons  evidence  any  pain  such  as 
arthritic  conditions  of  the  back  during  this  half-an- 
hour  play  of  the  fish? 

A.  He  had  no  complaint,  except  that  the  fish  got 
away.  He  made  no  physical  complaints  whatsoever, 
nor  did  he  register  any  symptoms,  nor  did  he  say 
anything  or  register  any  sign  of  fatigue. 

Q.  Now,  Doctor,  assume  that  the  injuries  to 
Mr.  Lyons  occurred  after  the  onset  of  the  heart 
attack  with 

A.     Assume  that  what,  now? 

Q.  Assume  that  these  injuries  occurred  after 
the  onset  of  the  heart  attack  from  the  autopsy  re- 
port and  from  your  observation  of  this  individual 
and  knowledge  of  this  case  history,  would  you 
have  an  opinion  as  to  the  precipitating  cause  of 
the  heart  attack? 
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A.  No,  if  that  had  happened,  I  would  assume 
that  it  was  one  of  those  instances  of  a  man  who 
just  suddenly  dropped  dead  due  to  a  heart  attack, 
but  again  I  would  say  I  don't  feel  that  is  pertinent 
to  this  man,  because  the  findings  in  the  autopsy  that 
were  described,  I  don't  think — I  don't  think  justify 
that.  I  don't  think  again  there  is  any  evidence  in 
that  autopsy  report  to  suggest  that  this  man  had 
any  more  in  his  heart  than  the  ordinary  man  49 
or  50  years  of  age  would  have.  [294] 

Q.     But,  Doctor 

A.  Am  I  beating  around  the  bush  too  much, 
answering  your  question? 

Q.  Doctor,  from  that  autopsy  report,  I  believe 
you  testified  earlier  didn't  tell  you  whether  the 
arteries  were  almost  entirely  diminished  in  caliber? 

A.  No,  I  think  that  is  such  an  important  thing  in 
medical  parlance,  that  if  they  were  almost  entirely 
closed,  or  were  closed,  they  would  say  so. 

Mr.  Kriesien:     That's  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Beebe : 

Q.  Doctor,  from  the  clinical  findings  and  what 
you  have  observed,  do  you  have  an  opinion  as  to 
whether  it  is  likely  or  probable  that  most  coronary 
arteries  are  substantially  closed? 

Mr.  Kriesien:  Objected  to  on  the  ground  and 
for  the  reason  that  the  witness  testified  on  cross- 
examination  that  he  could  not  tell   the   diminish- 
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ment   of  the  arteries   of  the   man's   heart,   except 

through  assumption,  and  assumes  facts  not  at  issue. 

The  Court:     The  objection  will  be  sustained. 

Q.  (By  Mr.  Beebe) :  Now,  in  connection  with 
this  matter  of  blood  flow  after  the  cessation  of  any 
effective  heart  rhythm,  I  believe  you  discussed  venous 
or  arterial  flow.  Now,  how  [295]  about  venous  flow, 
what  does  the  venous  blood  flow^  depend  upon ;  does 
it  depend  upon  heart  action? 

A.  Yes,  it  depends  to  a  certain  extent  upon 
heart  action.  It  depends  a  good  deal  on  movements 
of  the  muscles  of  the  body,  the  muscular  milking 
action  of  the  muscles  moves  the  blood  from  the  veins 
up  into  the  heart.  It  also  depends  on  the  state  of 
the  tension  of  the  veins,  the  arteries  and  the  capil- 
laries at  the  time,  since  as  mentioned  before,  if  the 
little  blood  vessels  suddenly  dilate  due  to  some 
unusual  stimulus,  it's  like  the  water  appearing  to 
move  in  a  river  which  is  wider  and  smoother  is 
much  slower,  and  a  great  deal  of  the  blood  would 
stagnate  there  in  these  areas  and  not  get  going  to 
the  heart,  so  that  the  venous  flow  would  be  dimin- 
ished. But  under  ordinary  circumstances  there  are 
several  things — I  think  three  things  mentioned  in 
detail,  the  output  of  the  heart,  which  pushes  the 
blood  all  around;  the  milking  movement  of  the 
muscles  of  the  body  and  of  the  muscle  tone  of  the 
little  vessels  themselves.  I  think  those  are  the  three 
major  factors. 

Q.     Well,    Doctor,    would   blood    flow    from    the 
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moA^ment  of  the  l^reathing  cause  some  venous  cir- 
cuhition  ? 

A.  Yes,  the  movement  of  breathing — the  lungs 
work  sort  of  as  a  bellows  pumping  some  blood  out 
and  having  other  blood  come  in,  so  the  blood  is 
capable  of  a  little  traveling  along  the  way,  and  the 
blood  gets  along,  so  therefore  the  blood  [296]  from 
right  to  left  tends  to  go  through  the  lungs  and  in 
the  course  of  the  circulation  of  the  blood,  and  there 
is  some  increased  blood — I  don't  think  it  will 
amount  to  a  great  deal,  but  I  think  that  artificial 
respiration — I  am  reasoning  physiologically — I 
don't  know  of  any  experiments  that  show  that,  but 
the  blood  going  out  from  the  heart,  it  wouldn't  by 
itself  correct  the  situation,  but  it  would  probably 
help  some. 

Q.  Doctor,  in  a  case  where  there  is  any  signifi- 
cant aortic  valve  lesions  or  disease,  is  there  a  sign 
of  it  indicating  that  known  as  enlarged  heart? 

A.     Is  there  a  sign? 

Q.     Yes.  A.     Yes. 

Q.  Is  that  one  of  the  signs  of  significant  aortical 
valve  lesion  or  insufficiency? 

A.  Yes.  If  there  is  an  important  degree  of  in- 
sufficiency of  the  aortic  valve,  the  heart  is  like  a 
pump,  like  a  leaking  pump,  it  has  to  do  more  work 
than  usual,  and  if  there  is  an  important  degree  of 
the  insufficiency  of  the  aortic  valve,  the  heart  gets 
larger. 

Q.  Now,  is  a  description  of  a  heart  with  a  left 
ventricle  slightly  hypertrophied,  is  that  sufficiently 
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enlarged  in  your  opinion  to  have  a  sign  of  aortic 

insufficiency  ? 

Mr.  Kriesien :  If  the  Court  please,  I  will  object 
to  [297]  that  on  the  ground  and  for  the  reason  that 
the  autopsy  report  does  not  indicate  the  degi'ee  of 
hypertrophy. 

Mr.  Beebe:     It  says  ''slightly." 

Mr.  Kriesien:  Well,  slightly  can  mean  any  de- 
gree. 

The  Court:     I  think  I  will  allow  the  question. 

The  Witness:  Well,  I  should  say  the  clinical 
method  of  telling  how  big  a  heart  is,  and  the  most 
delicate  method  <^f  telling  whether  the  heart  is  en- 
larged or  not,  is  the  electrocardiogram  which  was 
taken  just  before  death,  a  week  or  so  before  death. 
The  electrocardiograph  is  the  most  delicate  one.  One 
doesn't  have  much  enlargement  of  the  ventricle, 
and  the  electrocardiogram  can  tell  a  little  greater 
degree  of  enlargement  for  the  left  ventricle  or  to 
the  heart  in  general. 

Q.  Well  now,  did  the  electrocardiogram  taken 
on  February  4th  indicate  any  enlargement  of  the 
heart  ? 

A.  No,  it  shows  no  evidence  of  hypertrophy  of 
the  heart. 

Q.  Now,  Doctor,  I  have  just  two  more  questions. 
In  your  cross-examination,  you  were  asked  about 
coronary  insufficiency.  Now,  I  wonder  if  you  would 
tell  us  about  that  term  particularly  with  reference 
as  to  whether  there  is  more  than  one  kind,  and  with 
respect  as  to  whether  it  is  a  relative  term? 
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A.  Well,  coronary  insufficiency  means  that  the 
coronary  A^essels  don't  pmnp  enough  blood  to  the 
heai-t  muscles  to  be  sufficient,  and  by  that  to  be  suf- 
ficient we  assume  to  be  [298]  sufficient  to  carry 
out  a  person's  body  functions.  A  patient  with  severe 
coronary  disease — coronary  insufficiency  to  the  point 
where  he  can't  do  anything  without  pain — where 
some  of  them  get  20  to  30  attacks  a  pain  in  a  day 
lying  in  a  hospital  bed,  there  are  other  individuals 
who  have  sufficient  collateral  coronary  circulation 
or  who  have — I  should  say — whose  coronary  disease 
is  such  that  it  takes  a  good  deal  of  exercise,  climb- 
ing a  hill  with  a  deer ;  pulling  a  big  marlin — if  I  can 
get  a  plug  in — these  real  strenuous  exertions  which 
would  bring  on  a  type  of  pain.  But  again  coronary 
insufficiency  is  predicated  on  two  things.  One  is  on 
the  amount  of  coronary  thickening.  Another  one  is 
on  the  degree  of  collateral  circulation.  Some  in- 
dividuals develop  wonderful  collateral  circulation 
to  the  point  where  they  may  actually  have  several 
stationary  blood  vessels  and  lead  normally  active 
lives  and  never  have  any  pain  manifestations  of 
coronary  insufficiency,  so  it  is  a  physical  assistance 
based  on  the  needs  of  the  heart  for  the  amount  of 
blood  which  is  going  out  to  the  coronaries. 

Q.  Is  what  you  have  been  describing,  is  that  an 
organic  coronary  insufficiency  or  any  of  those  or  all 
of  those?  A.     What  I  have  been  describing? 

Q.    Yes,  just  now. 

A.  Well,  at  the  start,  the  first  one  that  I  men- 
tioned, where  a  person  has  the  coronary  pain  in 
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the  course  of  heart  disease,  that  is  coronary  in- 
sufficiency. On  the  other  hand,  you  can  [299]  have 
coronary  insufficiency  without  any  disease  whatso- 
ever. The  individual — and  we  doctors  in  this  room 
have  all  seen  them — the  individual  who  has  a  per- 
fectly normal  heart,  whose  heart  beats  250  to  300 
beats  a  minute  or — I  should  say  this — 200  to  maybe 
in  the  order  of  200  and  260  beats  a  minute,  un- 
usually rapidly,  so  that  he  can  still  maintain  con- 
sciousness, he  has  coronary  pain. 

Q.     Well,  is  this  coronary  insufficiency? 

A.  Yes,  and  he  may  have  this  without  any  heart 
disease  whatsoever.  It  is  the  exception  to  find  an 
individual  with  a  perfectly  normal  heart  to,  under 
circumstances  whei'e  the  heart  has  a  big  job  to  do, 
can  get  enough  blood  to  where  coronary  insufficiency 
may  not  develop. 

Q.  Now,  Doctor,  in  your  practice,  have  you  had 
a  special  interest  and  made  a  special  study  of  any 
forms  of  sudden  death? 

A.  Yes,  that  has  been  one  of  my  chief  interests 
in  the  field  of  cardiology. 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
that  question,  on  the  groimd  that  it  is  not  correct 
in  redirect  examination.  The  man  has  brought  forth 
all  his  qualifications  before. 

The  Court:     Overruled. 

The  Witness :     I  beg  your  pardon  ? 

The  Court:     I  overruled,  you  may  answer.  [300] 

The  Witness:     During  my  period — in  my  sixth 
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year  of  training,  I  started  a  special  study  on  the 
heart  and  sudden  death,  and  especially  with  the 
type  of  sudden  death  or  sudden  cessation  of  the 
heart  beat  or  where  there  is  a  syndrome  in  the 
heart  suddenly  stops  its  effective  beating  and  in 
this  particular  situation  the  heart,  after  a  period 
of  time,  when  the  patient  is  unconscious  and  after 
the  stertorous  breathing  starts  and  stops  and  the 
I)atient  seems  dead  and  the  heart  comes  Imck  again 
— it  is  not  a  very  common  condition,  but  I  have 
studied  it  more  than  any  other  single  type  in  my 
field,  to  that  point  where  I  have  reviewed  every 
case  of  sudden  death  which  has  been  documented  by 
electrocardiograms  or  clinical  studies  with  the 
Presbyterian  Medical  Paper,  the  Massachusetts 
General  Hospital  in  Boston,  in  all  the  private 
patient  files  of  Dr.  Paul  White,  at  the  University 
of  California  Hospital  and  at  the  San  Francisco 
County  Hospital.  I  have  reviewed  all  the  records 
from  the  time  when  electrocardiograms  were  taken, 
in  all  those,  in  addition  to  that,  I  think  I  am  sure 
I  have  made — have  been  more  interested  in  this 
problem  of  sudden  ineffective  beating  of  the  heart 
than  most  cardiologists. 

Q.     That's  all,  your  Honor,  no  further  questions. 

Mr.  Kriesien:     Nothing  further,  your  Honor. 

The   Court:     All   right.   May   the  doctor  be   ex- 
cused ^ 

Mr.  Maguire:    Yes,  sir.  [301] 

Mr.  Kriesien:     I  have  no  objection,  your  Honor. 
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The  Court:  All  right,  you  may  be  excused, 
Doctor. 

(Witness  excused.) 
Mr.  Maguire :     Call  Dr.  Rush. 

DR.  HOMER  P.  RUSH 

recalled  as  a  witness  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  testified  further 
as  follows : 

Further  Direct  Examination 
By  Mr.  Beebe : 

Q.  Dr.  Rush,  you  had  told  us  before,  something 
of  the  occurrences  leading  up  to  and  after  Mr. 
Lyons'  death,  and  I  don't  believe  you  were  asked  as 
to  at  what  point  of  time  it  was  when  the  evidence 
of  pulmonary  edema  was  discovered,  whether  it  was 
when  you  first  arrived  or  afterward? 

A.  I  would  imagine  I  had  been  there  probably  a 
period  of  maybe  two  or  three  minutes  before  he 
began  to  show  his  pulmonary  edema  with  frothing 
sputum  coming  from  the  mouth. 

Q.  Was  it  before  or  after  you  had  commenced  to 
give  artificial  respiration? 

A.  We  didn't  attempt  any  artificial  respiration 
until  after  cessation  of  breathing,  and  this  occurred 
before  that. 

Q.  I  see.  Now  then,  Dr.  Rush,  is  there  any — a 
sign  known  to  medical  science  which  is  available  or 
can  be  observed  upon  observation  when  a  man  has 
on  a  shirt,  or  a  close-necked  shirt  [302]  with  respect 
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to   whether  there   is   any  significant   aortic  lesions 

or  aortic  insufficiency? 

A.  There  is  one  in  respect  to  aortic  insufficiency, 
there  is  a  second  in  serious  valve  lesion,  aortic 
stenosis  in  which  it  is,  but  it  is  in  aortic  insufficiency, 
yes,  sir. 

Q.     What  is  that  sign? 

A.  It  is  a  marked  increase  in  the  contracted 
blood  vessels  in  the  neck.  In  fact,  that  pulsation  is 
so  marked  that  it  usually  moves  the  lobe  of  the  ear 
with  each  heart  beat,  and  when  I  was  in  Vienna, 
we  were  told  that  we  should  be  able  to  look  at  a 
patient  and  diagnose  it,  because  that  was  supposed 
to  l)e  most  constant. 

Q.  That  was  when  you  were  studying  in  Vienna, 
was  it?  A.     That's  right. 

Q.  Now,  if  the  man  is  under  exercise  or  exertion, 
would  that  be  even  more 

A.     That  would  be  more  aggravated. 

Q.  Did  you  have  occasion  to  see  Mr.  Lyons  with- 
out a  shirt,  that  is  with  his  shirt  off  at  any  exer- 
tion? 

A.  He  had  no  shirt  on  when  he  was  playing  the 
marlin,  I  believe  he  Avas  completely  shirtless,  and 
I  did  observe  him. 

Q.  Did  you  observe  the  signs  that  you  have  men- 
tioned ? 

A.  I  never  did- — as  I  have  said  before,  I  never 
saw  anything  that,  made  me  feel  Mr.  Lyons  was  not 
in  good  health. 
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Q.  Now,  Doctor,  what  are  the  signs  of  acute 
aortic  insufficiency'?  [303] 

A.  Well,  the  one  that  we  just  mentioned,  which 
would  be  associated  with  the  phenomena,  plainly  so 
or  a  Corrigan  pulse  which  merely  means  a  marked 
increase  in  the  pulse  which  is  demonstrated  by 
systolic  pressure,  with  the  diastolic  pressure  being 
below  and  the  pulse  pressure  being  great,  and  the 
marked  fall  in  the  diastolic  pressure  and  sudden 
filling  of  the  vessels  give  a  characteristic  feel  to  the 
pulse  in  the  radial,  which  we  speak  of  as  a  Corrigan 
pulse.  Second,  is  a  diastolic  murmur  which  is  heard 
over  the  basal  portion  of  the  heart  and  usually  goes 
down  the  left  side  of  the  sternum.  There  may  or 
may  not  be  a  systolic  murmur,  although  usually 
there  is.  Third,  this  marked  increase  in  pulse  pres- 
sure that  I  have  mentioned  with  a  low  diastolic 
pressure  and  usually  some  increase  in  systolic  pres- 
sure. Fourth,  the  capillaries  tend  to  show  this 
marked  pulsation  greater  to  the  extent  of  circula- 
tion than  average,  and  as  a  result  you  can  see  pulsa- 
tion in  the  nail  beds  and  pulsation  in  the  lips,  with 
sort  of  a  higher  pressure  to  hold  the  pulsation  back. 
I  think  those  would  probably  be  the  commonest, 
these  others  are  less  important. 

Q.  Well,  does  the  size  of  the  heart  have  anything 
to  do  with  it? 

A.  Enlargement  of  the  heart,  of  course,  occurs 
very  early  in  aortic  insufficiency,  and  it  usually  is 
of  the  left  ventricle,  and  that  is  shown  physically  by 
a  heavy  or  increased  pulsation  [304]  of  the  beat 
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wliich  is  in  the  area  of  the  left  breast,  and  then  by 
percussion  or  palpation  one  can  find  if  the  heart 
activity  goes  out  further  to  the  left  than  would  be 
normal,  and  it  can  also  ])e  shown  up  by  an  X-ray 
and  shown  up  ])y  an  electrocardiogram. 

Q.  I  was  going  to  ask  you,  Doctor,  is  the  en- 
largement of  the  heart,  that  you  are  speaking  about 
in  connection  with  aortic  insufficiency,  would  that 
be  diagnosable  by  fluoroscopic  examination? 

A.     It  would  be. 

Q.  Now,  is  any  enlargement  of  the  heart — just 
any  enlargement  of  the  heart,  a  sign  of  aortic  in- 
sufficiency? A.     No. 

Q.  What  is  the  nature  of  the  enlargement,  which 
muscle  exists  from  it  that  is  a  sign  of  aortic  in- 
sufficiency ? 

A.  The  first  thing  that  is  enlarged  is  the  left 
ventricle,  and  that  is  because  when  we  have  aortic 
insufficiency,  it's  likened  to  a  pump,  this  pump  has 
extra  work  to  do  in  order  to  force  out  more  blood, 
because  blood  rushes  back  to  it  like  the  valve  in  a 
machine,  and  as  a  result  the  left  ventricle  gradually 
increases  in  thickness,  and  that  we  refer  to  as  left 
ventricular  hypertrophy,  and  that  becomes  more 
and  more  marked.  Now,  as  that  ventricle  goes  under 
additional  strain,  we  can  add  to  it  some  degree  of 
dilatation  in  which  it  stretches  the  muscle,  really, 
and  that  gives  us  a  definite  enlargement  [305]  of  the 
left  ventricular  and  aortic  enlargement  which  could 
be  told  by  an  X-ray  man  or  cardiologist  in  the  first 
place  without  ever  seeing  the  patient. 


vs.  Jane  S.  Lyons  323 

(Testimony  of  Br.  Homer  P.  Rush.) 

Now,  one  ean  ^v\  a  similar  enlargement  and  lii,Lj,"h 
])lood  pressure  r.nd  aortic  setenosis,  ])ut  one,  the 
aortic  insufficienc}',  it  is  one  of  the  common  causes 
for  the  so-called  "big  heart,"  the  usual — the  largest 
of  hearts  are  markedly  sclerotic,  and  the  sufficiency, 
after  this  we  can  begin  to  get  back  pressure  and 
the  other  chambers  can  be  affected,  but  that  is  the 
first  one. 

Q.  Now,  Doctor,  what  are  the  signs  of  coronary 
insufficiency? 

A.  I  think  that  question  will  be  a  little  difficult 
to  answer,  because  one  could  have  coronary  insuf- 
ficiency witli  no  findings.  One  can  also  have  coronary 
insufficiency  with  findings  of  heart  muscle  strain, 
for  coronary  insufficiency  implies  that  one  is  not 
getting  an  adequate  blood  supply  to  the  muscle  of 
the  heart,  so  that  our  finding  must  be  that  if  it 
would  be  anything,  that  would  interfere  with  the 
pericardium  or  muscle  action,  the  symptoms  are 
commonly  those  of  pain,  chest  pain  of  some  type, 
but  one  can  have  the  symptoms  going  along  with 
heart  failure,  because  it  may  be  a  slow  developing 
insufficiency  in  which  the  heaii:  muscle  gradually 
just  becomes  weakened,  and  the  body  can't  do  its 
work,  and  then  we  have  a  congestive  heart  failure, 
so  it  can  go — can  follow  really  under  any  of  three 
types  or  patterns.  One  would  be  the  angina  syn- 
drome, [306]  two  could  be  the  congestive  syndome, 
three,  because  of  the  poor  nourishment  associated 
with  it,  we  could  get  myocardial  infarction  and 
changes  in  rhythm. 
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Q.  Now,  Doctor,  is  it  possible  for  this  to  be  acute 
in  coronary  insufficiency  in  a  heart,  we  will  say, 
which  is  presently  free  from  any  diseases? 

A.     Yes,  it  is. 

Q.  What  kind  of  coronary  insufficiency  would 
you  call  that? 

A.  Well,  you'd  speak  of  it — that  is  a  functional 
insufficiency,  it  would  be,  say,  the  inner  pathology 
of  the  heart  function,  if  a  man  had  a  severe  hem- 
orrhage and  lost,  we  will  say,  half  his  quantity  of 
blood,  so  that  there  is  not  an  adequate  amount  of 
blood  circulation  to  keep  the  heart  functioning, 
there  wouldn't  be  any  blood  going  to  the  coronaries 
and  there  would  be  insufficiency,  physiologically 
speaking.  If  a  man  had  shock,  in  which  the  blood 
pooled  some  place  in  the  body  so  it  couldn't  get 
back  to  the  heart,  then  blood  couldn't  fill  up  the 
coronary  circulation  and  we'd  have  a  coronary  in- 
sufficiency that  would  be  functional  in  nature.  If 
one  has  a  heart  that  is  working  very,  very  fast,  and 
has  a  tachycardia  of  250,  we'll  say,  that  is  a  fast 
heart,  250,  the  heart  muscle  not  being  able  to  get  an 
adequate  amount  of  blood  to  do  that  work,  we  would 
have  a  relative  coronary  insufficiency.  I  think  we 
should  keep  in  mind  this  is  a  relative  term,  and  that 
the  coronary  blood  supply  depends  [307]  upon  the 
difference  in  pressure  between  the  pressure  that  is 
at  the  first  part  of  the  aorta  and  what  the  pressure 
is  in  the  intramuscular  spaces  in  the  heart,  because 
it's  that  change  in  pressure  that  lets  the  blood  flow 
to  the  heart  muscle  and  of  course  that  is  going  to 
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vary  somewhat  the  heart  beat.  Now,  coronary  cir- 
culation is  different  than  average  circulation,  inas- 
much as  normal  circulation  we  fill  up  the  blood 
vessels  and  the  heart  drops  and  we  get  the  force  in, 
but  circulatory  circulation,  that's  when  we  get  the 
blood  vessels  released  out  into  the  arteries  and  the 
heart  opens  up  and  releases  that  pressure  of  the 
aorta,  and  it  goes  between  the  aortic  ring  and  the 
muscle  for  the  aorta,  and  it  may  be  forced  back 
into  the  heart  because  there  is  no  pressure  against 
it,  and  is  thrown  on  the  heart  as  its  pressure  may 
vary. 

Q.  Yes.  Now,  Doctor,  what  are  the  signs  and 
s^^nptoms  of  passive  congestion? 

A.  The  signs  and  symptoms  of  congestive — pas- 
sive congestion  would  be — probably  should  be  de- 
fined in  two  gi'oups.  One  would  be  the  passive  con- 
gestion due  to  left  ventricular  failure,  and  the  second 
passive  congestion  due  to  right  ventricular  failure, 
then  I  should  say  have  a  third  one  where  both  valves 
fail,  which  is  a  common  one.  From  the  left  ven- 
tricular failure,  we  get  our  stagnated  blood,  and 
that  really  is  what  passive  congestion  infers  above 
the  diaphragm  [308]  and  in  the  lungs,  and  in  the 
lung  circulation,  first,  we  would  get  a  congestion  of 
the  blood  in  the  lungs,  it  is  as  though  you  would 
tie  a  string  around  your  finger  and  see  the  veins 
contract  in  your  finger,  and  that  gradually  becomes 
increased,  and  then  it  oozes  out  of  the  capillaries  so 
that  there  is  bubbles  that  get  in  the  bronchi,  and 
if  it  gets  far  enough,  then  we  would  get  froth  in 
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the  pleural  cavity.  Now,  from  the  lii^ht  side  the 
pressure  tends  to  be  down  below  the  diaphragm 
that  we  get  the  same  phenomena,  it  tends  usually 
to  go  in  the  liver,  which  becomes  enlarged  and  the 
liver  is  likened  to  a  sponge  in  which  it  fills  up  mth 
blood  and  therefore  it  becomes  enlarged,  and  of 
course  all  of  the  tissues  in  the  abdomen  and  the  ex- 
tremities, the  lower  extremities  will  show  edema  or 
swelling  on  the  lower  extremity,  even  to  the  point 
where  we  get  free  fluid  in  the  abdomen.  Now,  if 
both  the  right  and  left,  then  we  get  both  of  these 
phenomenon. 

Q.  Is  a  frothy  liquid  which  is  discharged  from 
the  mouth  a  symptom  or  sign? 

A.  As  I  said,  when  you  get  to  the  place  where 
you  have  enough  in  the  lungs  and  it  begins  to  get 
bubbles  in  the  bronchi,  and  of  course  that  fluid 
that  oozes  out  gradually  gets  mixed  up  with  air, 
and  it  makes  a  white  frothing  type  of  material, 
then  of  course,  when  it  is  coughed  up,  when  a  patient 
has  to  cough  it  up,  we  know  the  coronaries  are 
bleeding.  [309] 

Q.     What  is  the  significance  of  this  white  frothing 
.  appearing  to  get  a  pinkish  tinge  ? 

A.  That's  when  the  blood  cells  are  oozing  out  with 
the  liquid  part. 

Q.  Now,  Doctor,  what  are  the  signs  and  symp- 
toms of  shock'? 

A.  The  signs  and  sjTiiptoms  of  shock  are,  I  be- 
lieve— ^maybe  we  should  divide  it,  it  goes  really  into 


vs.  Jane  S.  L^ymis  327 

(Testimony  of  Dr.  Homer  P.  Rush.) 

three  stages.  Shock  is  a  really  poorly  understood 

mechanism. 

The  first  thing  that  happens,  is  the  individual 
usually  feels  weak  and  has  a  tendency  to  be  cold, 
gets  cold,  clammy,  or  sometimes  cyanotic.  Circula- 
tion becomes  impaired.  Pulse  becomes  fast,  early, 
becomes  thready  as  the  blood  pressure  falls  and 
the  little  veins  and  little  blood  cells — it's  more  than 
veins — but  the  little  veins  is  the  peripheral  circula- 
tion, so  the  blood  starts  to  stagnate  in  them,  but 
these  can't  push  it  on  through.  The  next  thing  that 
we  get  is  a  fluid  that  tends  to  go  through  these 
capillary  walls  so  that  we  have  fluid  in  the  spaces 
around  the  blood  vessels,  with  this  we  get  less  and 
less  blood  going  back  to  the  heart,  and  the  second 
stage,  I  have  sort  of  described  the  third  stage,  is 
where  this  becomes  irreversible  and  that  gets  to  the 
place  where  there  is  not  enough  blood  that  is  going 
back  to  the  heart,  so  that  the  heart  has  any  blood  to 
push  forward,  and  we  have  a  condition  that  would 
be  really  forward  failure. 

N'ow,  in  shock,  there  is  apparently  a  noxious 
material [310] 

Q.  Just  a  moment,  when  you  say  forward  failure, 
do  you  mean  forward  heart  failure? 

A.  Fodward  heart  failure.  There  is  a  noxious 
material  that  apparently  is  formed  which  is  a  chemi- 
cal unknown  for  the  most  part;  we  know  of  two 
factors  of  it,  one,  that  it  may  be  made  by  the 
kidneys,  it  may  be  made  by  the  adrenals,  but  it  may 
be  mad(^  Iw  the  liver.  One  of  these  substances  has  a 
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tendency  to  make  blood  vessels  to  constrict,  the 
object  being  basically  to  try  to  get  the  blood  out  of 
there,  out  in  the  circulation  again.  However,  the 
second  one  that  apparently  comes  from  the  liver, 
apparently  tends  to  neutralize  that  effect  as  to 
damage  these  little  arterials  and  blood  vessels  so  to 
even  neutralize  the  effect  of  the  secretion  from  the 
adrenals  which  stop,  and  we  get  more  fluid  accumu- 
lating in  the  tissues,  we  get  more  dilatation  of  the 
peripheral  circulation,  we  get  lower  amounts  that 
get  back  to  the  heart,  and  we  feel  that  is  the  so- 
called  irrevocable  signs  of  shock,  in  which  the  tissues 
all  over  the  body  and  particularly  in  the  vital  parts, 
and  these  patients  usually  die. 

Q.  Doctor,  does  shock  produce  signs  taken  at 
post-mortems  that  would  be  specifically  character- 
istic for  these  conditions? 

A.  I  don't  have  none,  I  don't  think  there  is,  be- 
cause shock  has  a  physiological  status.  I  presmne 
that  if  one  possibly  microscopically  would  check 
adrenals  and  check  it  for  normal,  that  specific  term 
— it  might  be  found  in  some  of  the  tissue  or  the  like, 
but  T  know  of  no  work  on  it,  but  there  is  a  lot  [311] 
of  work  I  don't  know  about  shock. 

Q.     What  are  the  common  causes  of  shock  ? 

A.  Trauma  is  one  of  them,  particularly  a  crush- 
ing trauma  is,  where  tissue  is  bruised.  Hemorrhage, 
particularly  sudden  hemorrhage,  certain  allergies 
will  give  shock  like  serious  infective  fevers  have 
been  known  to  give  shock ;  bone  injuries.  In  fact,  I 
think  that  you  could  get  shock  from  many  things 
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that  would  be  a  sudden  change  in  the  physiological 

mechanism  of  the  body,  those  are  common  examples. 

Q.  Is  fright,  or  other  strong  emotion  a  common 
cause  of  shock? 

A.  I  think  that  is  one  of  the  definitely  accei)ted 
more  common  causes  of  shock.  I  think  that  fright 
would  rank  almost  up  with  injury.  I  know  of  no 
statistical  studies  on  that,  I  am  merely  giving  my 
impression,  but  then  I  am  a  cardiologist,  and  I  don't 
see  lots  of  people  with  injury. 

Q.  Now,  Doctor,  what  is  the  largest  medical 
findings  with  respect  to  whether  a  strong  emotion, 
such  as  fright,  may  result  in  sudden  death  1 

A.  Well,  it  is  reported  by  good  authority,  and  I 
have  certainly  been  familiar  wdth  it  all  during  my 
experiences  and  practice,  that  shock  or  fright  or 
strong  emotional  tension  can  be  the  cause  of  death. 
I  think  that  it's  fair  to  say  going  back  25  centuries 
you  will  find  such  reported  information  if  one  will 
look  the  literature  up.  However,  any  strong  emotion 
can  do  it.  If  I  can  quote  a  name,  Benjamin  Rush 
reported  [312]  the  death  of  the  speaker  of  the 
Continental  Congress,  who  died  suddenly  of  sup- 
posedly the  great  joyous  emotional  tension  that  he 
had  when  he  heard  that  Cornwallis'  army  had  sur- 
rendered, and  that  is  a  reported  death,  and  that  is 
a  recorded  case. 

Q.  Doctor,  what  is  meant  by  arhythmia  of  the 
heart? 

A.  Arhythmia  means  an  irregularity  in  the  beat- 
ing of  the  heart. 
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Q.     Is  there  more  than  one  kind  of  arhythmia  ? 

A.     Yes,  these  are  many  kinds  of  arhythmia. 

Q.  Are  these  kinds  of  arhythmia  serious,  in  fhat 
the}^  may  endan^-er  the  life  of  the  patient? 

A.  Yes,  there  are  several  of  these  that  are  im- 
portant, there  are  som(^  of  them  that  are  very,  very 
serious. 

Q.     AYill  you  describe  the  serious  arhythmias? 

A.     All  of  them? 

Q.  Well,  the  ones  that  involve  any  threat  to  the 
life  of  the  patient? 

A.  Well,  in  order  to  give  any  discussion  of 
arhythmia,  that  would  have  any  logic  to  it,  I  pre- 
sume one  would  have  to  start  back  and  say  that  we 
have,  among-  other  of  the  functions  of  the  heart, 
that  of  rhythmisity,  and  we  usually  speak  of  this 
parti<3ular  phase  of  it  as  the  mechanism  of  the 
mechanics  or  mechanisms  of  the  heart  beat.  Now, 
normally  the  heart  carries  its  normal  rhythm,  which 
we  speak  of  as  a  sign  of  auricular  rhythm — didn't 
we  have  a  diagram  of  the  heart  here  ?  [313] 

Q.     Yes. 

A.  I  think  it  might  be  a  little  easier  for  people 
to  understand  what  I  am  talking  about  if  we  had 
that. 

Q.  Can  you  refer  to  this  one.  Doctor  (indicat- 
ing) ?  A.     No. 

Q.  Will  you  come  over  and  pick  out  the  one  you 
want?  Do  you  have  any  objection  if  we  use  this  for 
the  purpose  of  illustration? 

Mr.  Kriesien:     I  have  no  objection,  your  Honor. 
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The  Court:     Very  well.. 

Mr.  Beel:)e:  It's  understood,  counsel,  that  we  aTO 
limiting-  it  on  this  as  evidence  just  for  the  purpose 
of  illustration. 

The  Witness:  If  I  could  mark  on  the  back  of 
that,  I  could  use  it. 

Mr.  Beebe:  I  had  better  have  this  one  marked 
for  identification. 

The  Clerk:  Plaintiff's  Exhibit  40  for  identifica- 
tion. 

(Document    was    thereupon    marked    Plain- 
tiff's Exhibit  40  for  identification.) 

Mr.  Beebe:  Dr.  Rush,  if  you  want  to  use  this 
side  of  it,  I  had  better  mark  it  now. 

The  Witness:     I  don't  use  that  side  of  it. 

Mt.  Beebe:  If  you  are  going  to  use  it  for  a 
chart,  we  will  mark  it. 

The  Witness:  It  will  show  up  better  than  all 
these  valves  in  there,  I  don't  want  those  at  all.  [314] 

The  Clerk:  Plaintiff's  Exhibit  41  for  identifica- 
tion. 

(Document  was  thereupon  marked  Plaintiff's 
Exhibit  41  for  identification.) 

Mr.  Beebe:  All  right,  Let's  set  it  here  (indicat- 
ing). Now,  Dr.  Rush,  when  you  refer  to  any  point 
on  this  Plaintiff's  Exhibit  Noumber  46,  don't  say 
'^here  and  there,"  if  you  want  to  point  to  something 
here,  make  an  arrow  to  it  and  number  it,  so  that 
the  record  will  be  clear,  because  ''here  and  there," 
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means  nothing  to  the  record,  do  you  understand, 

Doctor? 

The  Witness:  I  understand,  I  will  try  not  to 
point. 

Mr.  Kriesien :  May  I  approach  the  exhibit,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Beebe:  Do  you  have  a  soft  pencil  that  will 
show  up  nice  and  clear? 

The  Court :     I  have  a  red  one  or  a  blue  one. 

Mr.  Beebe:  What  I  had  in  mind,  was  something 
your  Honor  could  see  up  there. 

The  Witness:  I  might  start  out  by  saying  that 
— is  that  visible  to  everybody? 

The  Court:     I  can  see  it  fine,  Doctor. 

The  Witness:  To  start  out  with,  the  heart  is  a 
muscle  and  its  blood  supply  comes  from  the  outside. 
Its  nerve  supply  comes  really  from  the  inside,  that's 
demonstrated  in  this  diagram  here   (indicating). 

Q.  (By  Mr.  Beebe) :  Now,  you  are  referring  to 
Plaintiff's  [315]  Exhibit  Number  46  for  identifica- 
tion? A.     Yes,  I  am  going  to  show  it  here 

Q.  But  I  want  the  record  to  show  which  one  you 
are  using,  which  exhibit. 

A.     As  shown  on  Exhibit  46,  that 

The   Clerk:    Exhibit  40. 

Mr.  Beebe:    I  am  sorry,  Exhibit  40. 

The  Witness :  All  right.  Exhibit  40  has  an  arrow, 
one,  shows  that  it  goes  to  it,  an  example  of  the 
coronary  veins  going  to  the  outside  of  the  heart, 
and  sending  its  motion  to  the  heart  muscle.  Heart 
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imiscle  is  represented  by  the  area  that  I  have 
marked  number  two  with  a  circle  around  it.  Now, 
the  nerve  supply  of  the  heart  follows  the  liner  of 
the  heart  or  endocardium  of  the  heart,  and  that  is 
this  little  area  that  I  have  marked  with  an  arrow 
pointing  to  it  and  called  it  three,  and  that  nerve 
supply  is  given  here  as  an  example  in  yellow,  that 
I  have  put  an  arrow  to  and  have  marked  four,  and 
it  goes  down  the  lining  of  the  heart,  and  it  sends 
its  fibers  to  the  heart  muscle  from  the  inside.  Now,  if 
I  may  have  this  exhibit — that's  going  to  be  41,  I 
suppose  ? 

Q.     Yes,  41. 

A.  I  am  going  to  make  an  outline  of  a  heart.  It 
won't  be  as  good  as  the  artist's,  and  show  up  above 
with  narrow,  thin  muscle,  the  auricle  and  show  below 
the  ventricle  with  [316]  thick  muscle,  and  the 
septum,  the  right  ventricles  as  thinner  muscle  than 
the  left,  and  our  valves  I  am  putting  in  here  for 
identification  in  red.  This  is  on  the  right  side.  This 
is  on  the  left  side,  in  the  heart  chambers  and  our 
thin  septum  and  the  auricle,  I  will  label  these  the 
right  auricle  R.A.  and  right  ventricle  R.V.  and  left 
ventricle  L.V.  or  for  left  ventricle  and  L.A.  for 
left  aorta  and  not  auricle,  but  now  the  big  veins 
come  from  the  right  auricle,  as  I  have  shown  up 
here  in  a  place  that  I  will  label  number  one  with  a 
circle  around  and  a  number  two  with  a  circle  around 
— I  am  putting  them  for  identification.  Now,  the 
nerve  mechanism  that  controls  the  heart  beat  is  the 
easiest  to  notice,  which  is  a  nerve  body  which  is  up 
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in  the  junction  of  the  area  of  where  the  great  veins 
come  in,  and  I  have  made  it  on  here  as  a  solid  blue 
line,  and  put  an  aiTow  on  it  calling  it  number 
three.  There  is  no  nerve  tissue  that  goes  between 
this  node  and  the  second  node  in  the  heart,  which 
is  at  the  top  of  the  ventricular  septum,  and  known  as 
the  A.V.  node  and  we  will  call  that  numl^er  four. 
I  don't  know  why  we  don't  just  call  these  as  A.,  B., 
C,  and  D.,  and  this  as  S.A.  This  is  known  as  the 
auricle-ventricular  node.  Now,  there  is  over  from 
the  A.V.  node  a  nerve  tissue  that  goes  to  the  muscle 
of  the  heart,  as  we  demonstrated  in  number  40, 
and  labeled  it  number  four,  which  I  will  show 
here  also,  and  it  goes  down  under  the  lining  of  the 
heart,  and  then  sends  its  [317]  branches  out  into 
the  heart  muscle  as  a  nerve  network,  that  we  call 
Purkinje's  and  fibers,  and  after  this  nerve  tissue 
gets  down  a  short  ways  to  the  septum,  it  divides  and 
we  have  these  two  divisions  as  the  bundles,  having 
the  left  bundle  and  the  right  bundle,  and  it's  got 
these  up  (indicating).  Now,  as  it  goes  out  to  the 
other  side,  this  whole  nervous  system  is  known  as 
the  His-Twara. 

Q.  I  just  want  you  to  indicate  these  nerve 
bundles  by  a  number.  Put  a  number  on  them  on  the 
right  or  the  left  % 

A.  Well,  all  right.  We  will  just  call  this  one  the 
right  bundle. 

Q.     You  have  written 

A.     And  this  one  the  left  bundle. 

Q.     All  right,  thank  you.  Doctor. 
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A.  Now,  we  also  have  a  network  of  fibers  going 
on  across  the  septum  from  each  of  these  bundles. 
Now,  coming  into  both  of  these  nodes  from  the  out- 
side, we  have  two  nerve  systems  or  two  groups  of 
nerve  fibers,  one  that  comes  in  from  the  sympathetic 
system  that  I  have  drawn  in  blue,  and  also  sends 
branches  down  to  the  A.V.  node  and  we  will  speak 
of  these  as  the  sympathetic  nerve.  A  second  one 
Avhich  comes  in  a  branch  of  the  vagus  or  the  para- 
sympathetic nerve,  it  is  sometimes  called,  and  we 
will  speak  of  it  as  the  parasympathetic. 

Q.     You  have  indicated  both  of  those  in  red? 

A.  I  have  indicated  the  parasympathetic  in  red 
and  the  [318]  smpathetic  nerve  in  blue,  that  go  to 
these  two  nodes. 

Now,  if  we  get  strong  stimulation  over  the 
sympathetic  nerve,  it  vdll  make  the  heart  go  fast. 
If  we  get  strong  stimulation  over  the  parasympa- 
thetic nerve,  it  will  make  the  heart  go  slow,  so  that 
we  have  a  balance  in  the  normal  heart  beat  by  how 
much  stimulation  we  may  be  getting  from  these  two 
nerves  in  the  normal  individual.  Now,  these  nerves 
are  not  necessary  to  control  the  heart  completely, 
they  are  merely  accessory  nerves,  because  the  heart 
is  an  automatic  action,  and  will  do  it  by  itself,  but 
these  nerves  will  influence  the  heart  as  regards  its 
beat,  when  the  heart  does  not  have  other  things  that 
make  it  work.  Now,  the  reason  I  make  that  state- 
ment, is  because  a  working  heart  will  ignore  its 
nerve  impulses. 
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The  Court:     What  did  you  say? 

The  Witness :  A  working  heart,  that  is  that  heart 
that  is  going  fast,  that  is  working  hard  will  not 
accept  the  imi)ulses  from  the  vagus  to  go  slow  until 
after  it  is  quieted  down  and  rested.  Now,  the  im- 
pulses that  start  the  heart  beat,  start  in  the  S.A. 
node  and  it  goes  over  the  surface  of  the  heart,  which 
we  might  say,  as  dropping  a  pellet  in  water,  we 
make  a  wave,  it  comes  out  from  this  node  and  goes 
across  over  the  auricle,  and  when  that  reaches  the 
A.V.  node,  it  is  now  conducted  about  this  system 
into  the  ventricle.  In  a  regular  order.  The  elec-' 
trocardiogram  measures  this  activity  [319]  that 
goes  on  through  the  electrical  play  in  the  heart 
muscle  and  really  is  not  a  measure  of  the  heart  beat. 
It  occurs  from  the  heart  beat.  Now,  if  we  start 
here,  which  is  the  normal  place,  then  we  have  a 
normal  heart  rhythm  and  if  we  get  a  lot  of  sympa- 
thetic impulses  it  goes  faster,  and  we  speak  of  it  as 
a  tachycardia,  of  an  auricular  tachycardia.  All 
right,  if  we  get  a  lot  of  impulses  from  the  para- 
sympathetic, it  goes  slower,  and  if  in  breathing,  as 
we  do,  we  can  have  influences  that  come  in  over  the 
vagus  or  on  the  respiratory  phase,  and  that  will 
make  the  heart  go  slow,  and  then  it  will  speed  up 
and  go  slow,  and  that  is  arythmia,  it  is  called  res- 
piratory arythmia.  If  we  had  some  part — if  the 
auricle  out  here  (indicating)  becomes  irritable,  then 
the  node,  such  as  I  have  marked  here  with  an  X, 
1-X,  we'll  call  it,  that  initiates  a  heart  rhythm,  and 
it  comes  from  some  place  and  has  to  go  faster  than 
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is  normal,  and  that  would  be  an  auricular  tachy- 
cardia. It  can  come  from  any  place,  of  course,  in  the 
auricle.  If  it  is  down  here  in  the  ventricle,  that  I 
have  marked  2-X,  then  we'd  have  a  ventricular 
tachycardia.  Both  of  these  are  regular,  we  also  can 
have  it  start  in  this  node  here  (indicating).  In  the 
S.Y.  node,  which  we  speak  of  as  a  node,  but  it  can  go 
fast  or  slow.  Now,  if  the  auricle  becomes  more  ir- 
ritated for  any  reason,  mechanical  reason,  nervous 
or  what  have  you,  then  we  tend  to  develop  rapid 
impulses  that  go  around  through  the  [320]  auricle 
and  it  will  make  the  rate  go  uj)  about  300,  and  we 
call  that  an  auricular  flutter.  That's  regular,  that's 
the  first  one  of  these — that's  one  that  could  be  seri- 
ous. I  should  have  stated  the  ventricular  tachycardia 
can  be  serious  if  that  goes  still  faster,  and  it's  not  a 
regular  course,  but  an  irregular  course  that  it  fol- 
lows through  it,  and  we  have  an  auricular  fibrilla- 
tion, we  can  have  the  same  thing  that  goes  on  in  the 
ventricles,  and  if  it  follows  the  regular  course,  the 
heart  will  go  faster,  and  we  will  have  it  going  about 
260  to  300  before  we  get  the  flutter,  then  we  have  a 
ventricular  flutter,  and  if  it  goes  still  faster  than 
that,  then  we  have  ventricular  fibrillation.  Now, 
when  we  have  a  very,  very  fast  heart  rate,  it  is 
obvious  there  is  not  enough  blood  to  get  into  the 
heart  to  pimip  the  head  of  blood  out  to  the  main 
circulation  for  normal  activity,  but  when  we  get 
fibrillation  in  the  auricle,  the  auricle  trembles,  it 
don't  force  blood  in  the  ventricle,  but  it  acts  more  as 
a  reser\^oir  and  the  ventricles  pump  and  blood  con 
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go  out  in  the  ]:»ody,  and  then  we  can  have  auricle 
fil)rillation  for  years.  There  is  some  dangerous  clots 
that  form  inside  here,  and  if  they  can  push  a  clot 
out,  ])ut  if  that  happens  to  the  ventricle,  which  is 
really  the  pump,  the  auricle — or  the  auricle  that 
receives  the  blood  or  the  pump,  but,  now,  if  we  have 
a  fast  mechanism  at  the  ventricle  or  this  irregular 
type  of  beating — that  is  not  a  beat — or  a  quiver  in 
the  muscle,  those  are  [321]  carried  out  as  though 
the  ventricle  is  at  a  standstill,  and  that  is — with  a 
ventricular  fibrillation,  that  would  be  a  serious  one. 
Now,  one  more  and  I'll — we  can  also  have  blocks  in 
these  impulses  so  that  the  impulses  cannot  get 
through  this  nerve  system  of  the  heart  like  it  should, 
and  that  can  produce  standstills  in  the  ventricles, 
Avhere  it  just  stands  there,  there  is  no  vibration, 
there  is  no  movement  of  any  kind,  and  clinically  or 
physiologically  speaking,  that  would  be  the  same 
thing  as  a  ventricular  fibrillation,  and  if  the  two  of 
them  did  it,  if  it  would  happen  in  the  same  place 
neither  one  of  them  would  put  any  blood  out,  but 
this  is  a  different  mechanism  that  initiates  it.  I 
think  that  takes  up  the  general  run,  if  I  made  it 
halfway  clear. 

The  Court:  I  think  we  will  take  a  recess.  Now, 
it's  almost  twelve.  Will  two  o'clock  be  all  right? 

Mr.  Kriesien:    Yes,  sir. 

Mr.  Beebe :  Before  we  take  a  recess,  may  I  offer 
these  40  and  41  for  the  purpose  of  clarity  and  to 
illustrate  the  doctor's  testimony? 
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Mr.  Kriesien:  No  objection  to  it  on  the  basis  of 
ilhistration. 

The  Court:     It  will  be  received. 

(Documents  previously  marked  Plaintiff's 
Exhibits  40  and  41  for  identification  [322] 
were  thereupon  received.) 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.) 

(Pursuant  to  recess,  proceedings  were  re- 
sumed at  2:00  o'clock  p.m.,  November  28,  1956.) 

The  Court :     You  may  proceed,  Mr.  Beebe. 

Q.  (By  Mr.  Beebe) :  Doctor,  before  the  ad- 
journment for  lunch,  we  were  discussing  the  serious 
arhythmias.  Are  any  of  those  incompatible  with 
life?  A.    Yes. 

Q.     Which  one? 

A.  The  one  that  would  stop  the  heart.  Ven- 
tricular fibrillation  is  also  incompatible  with  life  if 
it  lasts  long-  enough.  Ventricular  flutter  w^ould  not 
be  compatible  with  life,  although  I  think  it  would 
be  fair  to  say  that  there  would  be  more  chance  to 
recover  from  it,  but  if  it  would  last  too  long,  it 
would  be  an  ineffective  rhj^thm,  and  ventricular 
tachycardia  if  it  were  fast  enough  would  not  neces- 
sarily be  incompatible  with  life.  That  doesn't 
change  it  over  to  one  of  the  other  irregular  rhythms 
which  it  is  very  apt  to  do,  and  if  the  rate  were  not 
fast  enough  to  require  the  individual — for  life,  I 
have  seen  ventricular  tachycardia  go  for  32  days 
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and  the  patient  still  recover.  Auricular  fibrillation 
which  is  an  irre^lar  rate,  now,  you  have  the  ven- 
tricle working  [323]  and  the  danger  with  auricular 
fibrillation  is  the  damage  to  the  ventricle  because 
of  the  fastness  of  the  beat  or  the  damage  of  cast- 
ing off  a  clot  that  is  formed  inside  the  heart  when 
it  doesn't  have  a  full  beat,  and  of  course,  that  clot 
could  form  in  some  other  part  of  the  body  and 
produce  sudden  death. 

Q.  Now,  Doctor,  when  you  say  that  ventricular 
tachycardia  isn't  necessarily  incompatible  with  life, 
unless  it  changes  over  to  one  of  the  other  arhyth- 
mias,  which  arhythmias  are  you  speaking  of? 

A.     Ventricular  flutter  or  ventricular  fibrillation. 

Q.  Now,  what  are  the  signs  and  symptoms  of  ven- 
tricular tachycardia  ? 

A.  Usually,  ventricular  tachycardia  starts  sud- 
denly and  has  a  very  fast  rate,  so  that  you'd  have 
a  very  fast  pulse  in  there,  some  place  around  220 
would  be  a  common  one,  and  the  blood  pressure 
may  hold  about  the  same  unless  it  gets  to  going 
fast  enough,  and  then  the  blood  pressure  would 
tend  to  fall.  A  person  would  have  a  sensation  of 
.  anxiety,  sense  of  insecurity  usually  in  their  chest, 
as  though  something  isn't  right.  They  may  not 
have  pain  if  it  is  long  enough,  and  fast  enough, 
they  will  have  pain  out  of  the  fatigue  mechanism, 
and  the  deficient  coronary  flow,  and  then  again  it 
depends  upon  how  much  strain  it  puts  upon  the 
heart  muscle,  and  gradually  the  heart  muscle  be- 
comes more  and  more  fast,  and  it  becomes  [324] 
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less  and  less  effective,  and  we  get  these  symptoms 
as  described  due  to  passive  congestion.  If  it's  of 
short  duration,  and  I  mean  al)out — I  mean  by 
that  a  matter  of  seconds  to  minutes  usually  they 
only  notice  the  palpitation,  signs  of  anxiety,  pos- 
sibly a  little  disturbance  or  feeling  in  the  chest 
that  something  isn't  right,  and  usually  some  nerv- 
ousness or  anxiety  or  fear  and  sometimes  they  will 
show  a  fast  pulse. 

Q.  Now,  Doctor,  what  are  the  symptoms  and 
signs  of  ventricular  flutter? 

A.  I  think  you'd  almost  have  to  discuss  ven- 
tricular flutter  and  ventricular  fibrillation  together, 
because  they  tend  to  be  so  closely  associated,  and 
neither  of  them  are  compatible  with  life  with  having 
the  ventricle  beat  sufficient  enough  to  carry  on  nor- 
mal circulation,  and  so  we  think  of  both  of  them  as 
really  causing  almost  the  same  phj^siological  phe- 
nomenon as  a  v(^ntricular  standstill.  It  is  the  activity 
of  the  muscle,  it  is  more  than  a  quiver  and  not  a 
beat,  therefore  the  blood  is  not  circulated,  so  that 
one  gets  first  a  sensation  of  weakness,  maybe  some 
dizziness,  and  in  a  matter  of  three  to  five  seconds 
they  usually  will  get  a  distinct  pallor  or  cyanosis 
with  tendency  toward  cold,  clammy  pallor  is  the 
most  common,  but  they  can  become  reddish  and  then 
if  it  goes  on  longer,  about  ten  seconds,  we  begin  to 
get  unconsciousness.  It  may  come  on  sort  of  as  a 
spell,  I  mean  by  that,  a  little  [325]  fade-off,  and 
then  maybe  not  quite  complete  at  the  end  of  about 
20  seconds  they  will  usualy  become  unconscious,  and 
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during  this  time  the  pulse  disappears,  blood  pres- 
sure disappears  and  the  patient  will  begin  to  develop 
shortness  of  breath.  Now,  if  this  is  all  there  is  to  it, 
usually  by  this  time  we  will  have  stertorous  breath- 
ing, and  w'e  will  have  cerebral  anoxia  and  the  pa- 
tient will  take  a  few  gasps  and  the  patient  dies  from 
cerebral  anoxia.  If  an  individual  has  had  reasonable 
circulation  before,  and  possibly  there  has  been  some 
possibility  of  blood  flow — but  still,  there  must  be 
some,  because  they  can  go  on  up  to  approximately 
eight  minutes,  after  which  I  don't  ))elieve  there  has 
been  any  known  recoveries.  Some  of  them  will  de- 
velop couATilsions  when  they  go  on  into  that  stage, 
they  will  develop  evidence  of  oozing  in  a  matter  of 
about  20  seconds — I  mean  by  that  where  the  fluid 
part  of  the  blood,  it  again  begins  to  leak  throughout 
the  capillaries  and  so  forth. 

Q.  Doctor,  how  soon  after  the  commencement  of 
ventricular  flutter  or  fibrillation  or  heart  stop  asys- 
tole does  the  stertorous  breathing  commence? 

A.  That  would  depend  a  little  bit  upon  rapidity. 
When  you  say  flutter,  fibrillation,  you  have  got  to 
remember  what  is  meant  by  that,  and  the  graduation 
between  ventricular  flutter  and  ventricular  fibrilla- 
tion, and  if  it  is  ventricular  fibrillation,  if  it  is  a 
pure  fibrillation  and  nothing  else,  probably  death 
would  occur  in  approximately  less  than  a  min- 
ute [326]  and  a  half.  Stertorous  breathing  would 
probably  come  on  in  less  than  20  seconds.  There  is 
some  ventricular  tachycardia,  that  is,  some  part  of 
the  time  there  is  an  occasional  breath,  and  you  are 
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getting  some  blood  there,  and  a  slow  rate  and  slow 
output,  that  would  go  on  probably  up  to  as  high  as 
ten  minutes.  Now,  the  longest  that  I  have  ever  seen 
it  in  a  patient  has  been  approximately  eight.  It's 
frequently  reported  that  asystole  or  a  lack  of  any 
blood  flow — there  never  has  been  a  recovery  in  over 
eight  minutes.  Now,  I  have  never  seen  anybody  go 
that  long  and  have  a  recovery. 

Q.  Doctor,  I  will  hand  you  Exhibits  Number  16 
and  20  in  evidence  and  ask  you  if  you  have  examined 
those?  Those  are  the  electrocardiograms  of  Mr. 
Lyons,  one  of  them  dated  1950,  and  one  of  them 
February,  1953. 

A.     I  have  examined  both  of  them. 

Q.  Do  they  show  any  evidence  of  any  heart  ab- 
normality ? 

A.  In  my  opinion,  no.  The  one  that  was  taken  in 
1950,  there  is  a  technical  error,  obviously  mixed  up 
the  left  and  right  arm  leads  which  reverses  the 
polarity  of  the  electrode,  so  it  is  negative,  and  in 
lead  one  and  lead  tw^o  and  lead  three  become  re- 
versed, which  seems  obvious  here,  but  assuming  that 
to  be  correct,  this  would  be  a  normal  electrocardio- 
gram. 

Q.     They  had  the  machines  mixed  up  ? 

A.  Yes,  they  had  the  electrodes  for  the  left  and 
right  arm  reversed.  The  one  taken  on  February,  '53, 
is  a  perfectly  [327]  normal  electrocardiogram,  I 
would  think,  it  shows  no  abnormality  of  any  sig- 
nificance. 
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The  Court:  Of  course,  those  electrocardiograms 
are  by  no  means  foolproof,  are  they.  Doctor  ? 

The  Witness:  They  know  the  electrocardiogram 
as  one  of  the  instruments  with  which  to  help  them 
in  their  diagnosis.  It  is  an  instrument  to  aid  us  in 
diagnosing.  This  is  not  a  diagnosis,  but  there  is  some 
part  in  it  that  is  very,  very  helpful. 

The  Court :  No,  I  have  in  mind,  I  have  heard  of 
people  who  had  electrocardiograms  and  come  out 
perfectly  normal  and  the  next  day  they  dropped 
dead. 

The  Witness :  Your  Honor  I  have  seen  people  in 
which  electrocardiograms  was  taken  that  was  normal 
and  they  dropped  dead  within  ten  minutes  after  it 
was  finished.  An  electrocardiogram  by  itself  is  not 
the  whole  answer. 

The  Court :     May  I  see  that  % 

(Document  handed  to  the  Court.) 

The  Witness:  It  will  be  noted  in  that  first  elec- 
trode, they  had  a  lot  of  A.C.  difficulty,  of  course  that 
is  purely  a  technical  thing,  here  it's  60  cycles. 

Q.  (By  Mr.  Beebe) :  Now  while  the  Court  is 
examining  those,  as  a  matter  of  statistics  can  you 
tell  us  what  the  percentage  of  heart  abnormalities 
will  be  ordinarily  disclosed  by  an  electrocardio- 
gram? [328] 

A.  Well,  when  you  use  the  words  heart  abnor- 
malties,  it  makes  it  a  little  difficult  for  me  to  know 
just  what  you  mean.  For  instance,  the  electrocardio- 
gram will  discover  all  arhythmias ;  ectopic  beats,  or 
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beats  of  other  than  normal  origin,  as  I  say,  the  heart 
may  not  have  the  proper  functions  and  things  of 
that  kind,  and  of  course  it  is  very  accurate,  but 
those  are  not  all  serious  heart  conditions,  and  people 
with  normal  hearts  as  regards  functions  may  show 
ectopic  beats  which  electrocardiograms  will  show, 
but  it  would  be  a  harmful  heart,  but  it  would  not  be 
a  normal  heart,  the  electrocardiograms  will  not  show 
anything  about  valve  lesions  per  se.  It  will  only 
show  the  indirect  effect.  Electrocardiograms  do  show 
us  in  a  high  percentage  of  cases,  now,  of  evidences 
of  coronary  circulation,  provided  the  individual  has 
been  under  an  adequate  strain  before  the  electro- 
cardiogram is  given,  which  has  improved  our  knowl- 
edge on  it,  considerably. 

Q.  Will  an  electrocardiogram  show  a  significant 
enlargement  of  the  heart,  for  example  ? 

A.  An  electrocardiogram  will  show  evidence  of 
ventricular  hypertrophy  or  evidence  of  the  position 
of  the  heart  or  the  rotation  of  the  heart,  but  one 
then  has  to  realize  that  you  must  know  what  hyper- 
trophy means.  In  other  words,  it  does  not  per  se  tell 
you  that  your  heart  is  enlarged  due  to  this.  It 
doesn't  measure  the  ventricular  hypertrophy  to  be- 
gin with,  the  electrocardiogram,  you  know,  does  not 
measure  the  heart  [329]  beat,  it  measures  the  wave 
of  excitation  that  goes  over  the  heart  muscle  that 
precedes  the  beat.  After  a  man  is  dead,  you  can  get 
evidence  of  ventricular  fibrillation  waves  going  over 
that  heart  for  10  or  15  minutes  and  the  heart  not 
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moving.  That  can  be  done  experimentally  and  has 

been  done  many  times. 

Q.  Now,  Doctor,  have  you  examined  the  trans- 
lation of  the  medical  report  of  the  autopsy  that  was 
translated  by  Dr.  Christen? 

A.  I  examined  most  of  it,  I  did  not  quite  get  to 
finish  it  during  my  lunch  hour. 

Q.  Would  you  finish  reading  it,  Doctor,  please? 
You  were  familiar  with  the  prior  translation;  were 
you  not,  Dr.  Rush  ?  A.     Yes,  I  believe  I  am. 

(Document  handed  to  witness.) 

Q.  Dr.  Rush,  you  notice  that  the  autopsy  states 
as  a  conclusion,  that  the  primary  cause  of  death  is 
an  acute  aortic  insufficiency.  I  will  ask  you  if,  in 
your  opinion,  there  are  any  medical  facts  or  evi- 
dences which  are  reported  in  the  autopsy,  which  in 
your  opinion  justify  the  conclusion  of  acute  aortic 
insufficiency  ? 

A.  No,  it  would  not.  My'  opinion  is  that  there  is 
not  a  description  of  the  aortical  that  would  justify 
a  conclusion  of  aortic  insufficiency. 

Q.  Now,  Doctor,  what  would  an  autopsy  reveal, 
or  what  in  [330]  your  opinion  would  an  autopsy 
have  to  reveal  to  justify  the  diagnosis  of  coronary 
insufficiency  ? 

Mr.  Mize:  If  the  Court  please,  I  object  to  the 
question  as  calling  for  the  opinion  of  this  witness 
as  to  what  somebody  else  would  or  would  not  put  in 
an  autopsy. 

The  Court:     I  don't  think  the  question  is  that,  as 
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I  imderstand  your  question  is,  what  would  the  au- 
topsy have  to  reveal? 

Mr.  Mize:    All  right,  thank  you. 

Mr.  Beebe:  Yes,  in  order  to  justify  diagnosis  of 
acute  coronary  insufficiency. 

The  Witness :  I  would  expect  an  autopsy  to  state 
that  the  aortic  valve 

Mr.  Mize:  If  the  Court  please,  I  move  that  the 
question  and  answer  be  stricken  on  the  grounds  that 
he  would  expect  the  autopsy  to  state. 

The  Court :  Well,  the  question  is,  what  would  an 
autopsy  have  to  show  in  order  to  confirm  the  diag- 
nosis, is  what  counsel  is  asking  you,  is  that  right? 

Mr.  Beebe :     Yes,  your  Honor. 

The  Witness:  I  believe  that  an  autopsy  should 
show  that  the  aortic  valve  should  have  evidence  that 
they  could  not  or  did  not  close.  If  I  could  have  a 
piece  of  paper,  I  could  probably  make  myself 
clearer. 

Mr.  Mize:  I  think  that's  clear  enough,  your 
Honor.  [331] 

Mr.  Beebe :  Doctor  Rush,  did  you  want  to  make 
a  diagram  to  show 

The  Witness:  I  was  thinking  maybe  I  could 
make  it  clearer  if  I  could  diagram  it,  what  aortic 
insufficiency  is,  what  changes  you  would  look  for  in 
a  valve,  and  what  they  might  show  in  a  diagram 
on  that,  so  that  you  would  know  what  my  terms 
meant  that  I  was  using,  because  I  have  found  out 
this,  sometimes  my  terms  are  not  as  clear  as  I  think 
they  are  to  other  individuals.  I  think  w^e  could  put 
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them  right  on  the  bottom  of  this  (indicating)  if  no- 
body would  object. 

Mr.  Beebe:  In  order  for  the  Court  to  see  them 
from  where  you  are  going  to  be,  Doctor,  we  should 
probably  make  a  new  one. 

The  Witness:  Well,  just  put  it  down  here  (indi- 
cating) . 

Q.  (By  Mr.  Beebe) :  Can  you  make  them  big 
enough  so  the  Court  can  see  them? 

A.  I  think  so.  If  we  would  take  and  look  down 
from  above  on  the  valve — in  other  words,  as  though 
one  were  just  going  to  let  my  fist  represent  it  and 
my  finger  represent  the  ventricle,  and  where  the 
aorta  goes  out  up  here  (indicating)  where  my  finger 
is  representing,  we  are  going  to  cut  it  across  so  we 
can  look  down  on  it,  and  we  would  get  a  round  area 
where  this  goes  out,  and  the  semilunar  valves  are 
three,  so  that  looking  down  on  it,  we  would  see  some 
such  picture.  This  would  be  the  ring  about  the  valve, 
and  I  am  going  to  [332]  put  an  opening  here — well, 
we  can't  do  that — skip  that.  Now,  these  valves  are 
really  little  cusps  so  that  we  could  put  in  this  type 
of  a  protraction  and  so  we  would  find  that  these  are 
little  cusps  that  look  like  this  (indicating)  ;  they 
are  fastened  to  the  edge  here  (indicating)  around 
the  edge  of  the  aorta  and  there  are  three  in  the 
center.  When  the  heart  pushes  the  blood  up  as  the 
aorta  shows,  that  forces  these  valves  up  in  this  posi- 
tion, and  the  blood  can  freely  flow  out,  when  the 
force  below — because  the  heart  now  relaxes — dis- 
appears secondarily,  we  will  get  a  back  pressure 
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from  abo^e  and  I  will  mark  aort-a — A  or  two  over 
more  on  this  side  diagram,  and  that  catches  in  these 
cusps  and  brings  the  valve  closed.  And  when  we  look 
at  it  from  above,  it  looks  as  they  are  now.  The  insuf- 
ficiency means  that  this  valve  cannot  close  due  to 
some  reason,  therefore  you  would  expect  to  see 
either  this  valve  deformed  so  that  we  would  have  a 
valve  that  would  be  scored  or  crinkly,  retracted, 
have  nodules  on  it,  and  leave  some  kind  of  a  hole 
that  cannot  be  filled  in  so  that  it  doesn't  come  to- 
gether, so  that  there  is  a  hole  in  here  or  that  the 
edges  of  the  valve  do  not  come  together,  so  that  we 
would  have  the  valve  that  would  close  in  this  ap- 
proximation, leaving  gaps  in  between,  because  this 
had  widened  out  too  much  or  some  disease  produced, 
had  pulled  it  apai*t  too  much.  Now,  the  description 
pathologically  used,  of  course,  describes  these  things 
from  the  description  used  [333]  in  this  pathology 
stated  that  this  valve  was  stiffened  and  hardened. 
Now,  that  merely  would  mean  that  it's  stiff,  and 
normally  if  it's  retracted,  that  is  it's  pulled,  that  is 
it's  open,  the  cusps  are  pulled  apart,  that  ring  is 
stretched  in  order  to  pull  the  cusps  apart.  There  is 
no  statement  made  that  would  indicate  that,  but  was 
there  complete  closure  of  the  valve.  It  merely  says 
stiffened  and  hardened  by  plaques,  but  I  would 
think  that  there  might  have  been  atheromatous  de- 
posits or  plaques  along  here,  and  along  the  vessel, 
but  I  couldn't  take  that  to  mean  that  it  had  pulled 
that  valve  or  deformed  that  valve,  and  I  think  any 
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pathologist  would  have  certainly  in  one  terminology 

or  another,  if  he  saw  a  deformity  to  the  valve. 

Mr.  Kriesien:  I  move  to  strike  that  portion  of 
the  witness'  testimony  concerning  his  opinion  as  to 
what  this  Mexican  autopsy  revealed  or  should  have 
revealed  for  him  to  arrive  at  an  opinion  that  this 
condition  of  the  valve  did  not  exist. 

The  Witness:  I  don't  think  I  made  myself 
clear 

Mr.  Kriesien:  And  the  question  that  was  asked 
him  was  what  would  you  expect  to  find  on  an  au- 
topsy to  have  an  aortic  valvular  insufficiency,  and 
not  his  opinion  as  to  whether  this  particular  autopsy 
report  is  sufficient  to  indicate  such  a  condition. 

The  Court:  Well,  I  am  going  to  sustain  that 
objection. 

Q.  (By  Mr.  Beebe) :  Now,  Dr.  Rush,  would  you 
please  step  [334]  down  and  number  these  diagrams 
that  you  have  made'? 

A.  We  will  call  this  first  one  number  four  in  a 
circle ;  five  with  a  circle ;  six  with  a  circle ;  and  seven 
with  a  circle ;  and  eight  with  a  circle. 

Q.  Now,  Dr.  Rush,  referring  to  the  diagrams, 
and  particularly  figure  nimiber  five,  what  kind  of  a 
situation  does  that  show ;  I  mean,  is  that  a  rheumatic 
heart  or  syphilitic  heart? 

A.  No,  sir.  That's  the  type  you  would  expect  for 
endocarditis  or  in  a  rheumatic  heart,  or  bacterial 
endocarditis. 

Q.     And  number  six? 
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A.  More  the  type  you'd  describe,  or  find  in  a 
syphilitic  or  rheumatic  heart. 

Q.     Now,  number  four? 

A.  That  was  a  normal — corresponding  to  a  noi'- 
mal  valve. 

Q.     Number  eight? 

A.  Is  the  impression  I  would  get  a  valve  would 
look  like  that  was  supposed  to  be  hardened  and 
stiffened  with  atheromatic  deposits,  plaques  on  it. 

Q.     And  number  seven? 

A.  Another  projection  of  how  the  valve  works, 
the  valve  is  being  closed  as  related  by  position  A 
with  a  circle  around  it,  and  B  with  a  circle  around 
it  shows  the  valve  opened. 

Mr.  MagTiire:  Your  Honor  ruled  on  that  ques- 
tion. I  merely  wanted  to  suggest  this,  that  conclu- 
sion must  be  based  upon  fact,  if  the  findings  are  not 
sufficient  to  justify  the  conclusion,  I  think  it's 
within  the  realm  of  propriety  that  an  [335]  expert 
may  look  at  the  findings  made  and  express  an  opin- 
ion as  to  whether  or  not  the  findings  support  the 
conclusions. 

The  Court:     I  have  no  quarrel  with  that. 

Mr.  Beebe :  No,  the  thing  that  went  out.  Bob,  as 
I  understand  it  was  simply  his  reference  to  the 
Mexican  autopsy  in  this,  as  not  being  responsive  or 
proper.  He  had  already  answered  the  other  question 
specifically  about  it ;  all  that  went  out  was  his  refer- 
ence to  what  the  Mexican  autopsy  found 

Mr.  Maguire:  If  the  conclusion  has  been  sus- 
tained, T  think  we  understand  each  other. 
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The  Witness:  I  think  I  misunderstood  it,  the 
way  I  stated — it  was  the  way  I  used  my  language. 

Mr.  Mize:  I  move  that  be  stricken  from  the 
record,  your  Honor,  as  not  responsive  to  any  ques- 
tion. 

The  Court:  It  is  simply  a  voluntary  statement. 
I  am  not  going  to  regard  it. 

Q.  (By  Mr.  Beebe) :  Now  then,  Doctor,  have 
you  studied  the  medical  records  which  are  in  evi- 
dence, marked  Exhibits  18  and  19? 

A.     I  don't  believe  I  know  them  by  number. 

Q.  May  I  have  the  translation  of  the  interroga- 
tion—Exhibit 14'? 

A.  I  have  seen  both  of  these  reports,  but  I  have 
not  gone  over  them  recently,  and  I  am  not  familiar 
with  what  is  in  them.  [336] 

Q.     Will  you  examine  them,  Doctor? 

A.     Yes,  sir. 

Q.     Have  you  looked  at  both  those  exhibits? 

A.     I  have  looked  at  both  of  these,  yes,  sir. 

Q.  Now,  Dr.  Rush,  for  the  moment  I  am  going  to 
ask  you  to  assume  certain  things,  ask  you  to  assume 
the  facts  as  shown  by  those,  but  before  that,  I  am 
going  to  ask  you  about  atheromatous  plaques  and 
ask  you  what  those  are  ? 

A.  Atheromatous  plaques  are  little  plaques  that 
are  under  the  lining  of  the  blood  vessels  that  are 
fat-like  substance  and  have  deposits  of  some  of  the 
electrolytes  gradually  replaced  in  them  as  time  goes 
on,  and  calcium  is  finally  deposited.  Usually,  when 
we  speak  of  them,  they  are  more  or  less  yellowish 
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linear  to  a  small  plaque-like  character  that  are  not 
very  thick,  slightly  thickened,  and  of  course  can 
gradually  increase.  As  they  become  more  and  more 
pronounced — there  is  one  diagram  that  was  here 
that  shows  them  quite  well. 

Q.  Now,  Doctor,  in  your  experience,  is  the  find- 
ing of  atheromatic  deposits  of  the  coronary  arteries 
or  deposits  upon  the  aortic  valve,  is  that  an  unusual 
or  uncommon  finding  in  men  49  or  50  years  old  ? 

A.  I  couldn't  say — I  am  a  clinician,  not  a  pa- 
thologist, I  have  seen  autopsies — it's  been  since  1926 
since  I  did  my  last  autopsy  myself,  I  believe,  and 
T  have  seen  many  of  [337]  those  valves,  but  I  would 
not,  from  my  o'wn  personal  observations  know  any 
particular  statistical  information.  My  feeling  would 
be  that  it's  not  particularly  uncommon. 

Q.  Well,  Doctor,  what  is  the  state  of  medical 
science  on  that ;  is  it  usual  or  common  to  find  some 
atheromatic  deposits  in  a  man  of  49? 

Mr.  Kriesien:  If  the  Court  please,  I  will  object 
to  that  question.  This  witness  is  testifying  as  an  ex- 
pert who  is  not  familiar  with  the  facts  in  it  of 
medical  science. 

The  Court:     Objection  sustained. 

Mr.  Kriesien:  And  I  also  request  the  response 
to  the  question  be  struck  on  the  ground  that  the  wit- 
ness stated,  he  testified  that  he  did  not  know  of  his 
own  knowledge. 

The  Court :    It  may  go  out. 

Q.  (By  Mr.  Beebe) :  All  right.  Now,  Dr.  Rush, 
I  want  you  to  assume  the  following  facts:  Assume 
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that  Mr.  Lyons  was  49  years  of  age ;  a  very  active, 
dynamic,  energetic  business  executive,  who  put  a 
great  deal  of  himself  into  everything  he  did  in  con- 
nection with  his  lumber  operation,  in  which  he  went 
to  the  timber  and  conducted  the  inspection  of  it,  the 
supervision  of  his  operations;  he  operated  a  ranch 
where  he  raised  black  Angus  cattle,  and  was  inter- 
ested in  and  j^articipated  in  hunting  and  fishing ;  in 
the  1940 's,  that  exact  time  being  unknown,  Dr.  Ray- 
mond McKeown,  a  physician  and  surgeon  of  Coos 
Bay,  Oregon,  examined  Mr.  Lyons  for  a  [338]  life 
insurance  policy  and  found  no  evidence  of  heart 
disease;  in  1950,  Mr.  Lyons  was  walking  across  a 
dock  or  deck  and  suffered  pain  in  his  chest  which 
was  of  a  constrictive  nature,  radiating  in  through 
the  arms,  and  he  stated  that  he  was  unable  to  hold  a 
telephone;  Dr.  McKeown  did  a  heart  examination 
and  foimd  no  signs  of  any  abnormality;  in  the  ex- 
amination, executed  an  electrocardiogram  which  was 
within  normal  limits  and  which  you  have  seen.  Ex- 
hibit Number  17  in  evidence,  and  exercise  tolerance 
tests  wherein  the  heart  was  inspected  before  and 
after  exercise,  and  no  murmurs  were  noted ;  in  1950, 
Mr.  Lyons  suffered  rib  fractures  and  facial  injuries 
in  an  automobile  accident,  he  was  treated  by  Dr. 
McKeown  and  he  flew,  after  that,  to  Palm  Springs 
and  suffered  a  hemothorax,  and  later  developed 
gout,  for  which  he  was  treated  by  Dr.  McBride,  a 
surgeon  who  specialized  in  internal  medicine  in 
Palm  ST)ringR,  California ;  Dr.  McBride  gave  Mr. 
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Lyons  a  thoroug'h  examination  during  1950 ;  a  physi- 
cal examination  in  the  spring  and  fall  of  1951  and 
in  the  fall  and  spring  of  1952.  Mr.  Lyons  never  re- 
ported any  symptoms  of  chest  pain  to  Dr.  McBride 
before  an  examination  of  February  4,  1953,  nor  did 
he  ever  mention  gall  bladder  symptoms.  There  is  no 
evidence  in  these  examinations  of  high  blood  pres- 
sure, and  the  electrocardiograms  taken  on  these  ex- 
aminations  did   not   vary   from   the   electrocardio- 
grams taken  later  on  February  4,  1953,  and  which 
you  have   seen,   l^eing  Exhibit  Number  20  in  evi- 
dence; on  [339]  February  3,  1953,  on  the  evening 
of  the   day   Mr.   Lyons   returned   from  the   exten- 
sive business  tri]:),  he   complained   of   fatigue   and 
went  to  l^ed,  and  that  night  had  chest  pains  of  a 
constrictive  nature  v.ith  radiation  to  the  arms;  on 
the  following  morning  February  4,  1953,  Mr.  Lyoiis 
complained   to   Dr.   McBride   of  constrictive   chest 
pains  radiating  down  the  arms;  giving  a  histor}^  of 
just  having  returned  from  a  very  extensive  business 
tri])  which  had  involved  a  purchase  of  a  ship,  and 
which  was  a  matter  of  importance  to  him;  and  Dr. 
McBride   gave  a  cardiac  examination  and  fluoro- 
scopic examination,  exercise  tolerance  tests,  electro- 
cardiograms, blood  count  and  sedimentation  rates 
with  no  objective  physical  symptoms  of  any  cardiac 
conditions;  Dr.  McBride  advised  rest  and  relaxa- 
tion; advised  Mr.  Lyons  to  go  on  the  contemplated 
fishing  trip ;  that  he  refrain  from  tramping  through 
the  fields  or  doing  heavy  labor  or  excessive  work; 
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gave  a  prescription  for  nitroglycerin,  which  he  ad- 
vised Mr.  Lyons  was  to  be  taken  in  the  event  that  he 
needed  them;  also,  Doctor,  assume  the  facts  found 
by  the  Mexican  autopsy  and  disregarding  any  pro- 
fessional opinions  therein,  consider  and  assume  also 
the  truth  of  your  own  testimony,  and  the  conditions 
of  your  observations  of  Mr.  Lyons,  and  the  descrip- 
tion of  his  death,  and  all  the  factual  matters  that 
you  have  testified  to  when  you  were  previously  on 
the  stand;  consider  also  all  of  the  facts  which  ap- 
pear from  the  history  of  Mr.  Lyons  and  his  [340] 
medical  record  as  it  appears  in  Exhibits  18  and  19, 
which  you  have  just  read;  now.  Doctor,  making 
those  assumptions  and  no  others  and  disregarding 
any  medical  opinions  of  others  that  you  may  have 
heard  sitting  here  in  the  courtroom,  I  am  going  to 
ask  you  a  series  of  questions :  First,  do  you  have  an 
opinion  as  to  the  condition  of  Mr.  Lyons '  heart  prior 
to  the  fatal  incident  on  February  10,  1953? 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
the  question  on  the  ground  and  for  the  reason  that 
it  does  not  properly  state  the  facts  as  revealed  in 
the  Mexican  autopsy  report.  The  question  does  not 
incorporate  the  facts  of  the  occurrence.  It  errone- 
ously states  that  there  had  been  no  complaints  of 
this  pain,  constricting  of  the  chest  and  radiation 
down  the  arms  since  1953,  and  requests  this  medical 
expert  to  base  an  opinion  upon  findings  of  other 
doctors  which  is  incorporated  in  their  opinion  as  to 
the  result  of  the  examination. 

The  Court:     Well,  I  think  you  specifically  ruled 
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that  out  in  your  question,  you  told  him  not  to  regard 
the  opinions  of  anyone  else,  and  the  question  is 
whether  he  personally  has  any  opinion  based  upon 
his  knowledge  of  the  man's  condition.  I  think  that 
is  a  proper  question. 

Mr.  Mize :  May  I  supplement  the  statement,  your 
Honor,  in  the  hypothetical  question  it  mentions  the 
finding  of  Dr.  McKeown,  which  was  his  opinion  that 
there  was  nothing  found  [341]  in  the  man  at  that 
time,  and  not  in  the  hypothetical  question,  it  has 
reference  to  the  examination  by  Dr.  McBride,  and 
the  two  opinions,  the  one  of  Dr.  McKeown  and  the 
one  of  Dr.  McBride.  Now,  it  is  my  position  that  that 
is  certainly  an  opinion  on  an  opinion  and  it  doesn't 
state  the  clinical  facts. 

The  Court:  I  am  going  to  overrule  that  objec- 
tion. 

Q.  (By  Mr.  Beebe) :  Now,  do  you  recall  the 
question?  A.     I  think  I  do. 

Q.  Let  the  reporter  read  it.  Read  the  hypotheti- 
cal question,  please. 

The  Witness:     I  know  the  question. 

Q.  (By  Mr.  Beebe):  Well,  all  right.  Do  you 
have  an  opinion  as  to  the  condition  of  Mr.  Lyons' 
heart  prior  to  the  fatal  incident  on  February  10, 
1953?  A.     I  do. 

Q.    What  is  that  opinion? 

A.     I  felt  that  he  had  a  normal  heart. 

Q.  Now,  by  a  '^normal"  do  you  mean  a  normal 
one  for  his  age? 
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A.  I  mean  an  average,  normal  heart  for  an  indi- 
vidual 49  years  of  age. 

Q.  Do  you  have  a  medical — making  the  same 
assumption  and  no  others,  not  including  any  opinion 
of  anyone  else,  and  the  same  assumption  that  I  gave 
you;  do  you  have  a  medical  opinion  as  to  whether 
prior  to  the  fatal  incident,  Mr.  Lyons  was  afflicted 
with  any  conditions  by  which  his  bodily  health  [342] 
v/as  seriously  attacked,  deranged*,  or  impaired  or  an 
alteration  of  his  body  or  some  of  its  parts  to  the 
extent  that  there  was  a  disturbance  or  interruption 
affecting  the  vital  function?  A.     I  do. 

Mr.  Kriesien:  If  the  Court  please,  I  object  to  the 
question  on  the  grounds  heretofore  stated,  and  that 
this  individual  has  testified  that  his  practice  has 
been  limited  to  clinical  findings  and  must  necessarily 
totally  disregard  the  autopsy  findings  in  arri\dng  at 
a  conclusion. 

The  Court:     Overruled. 

Q.  (By  Mr.  Beebe) :  Do  you  have  an  opinion, 
Doctor?  A.     I  do. 

Q.    What  is  that  opinion? 

A.     Will  you  state  your — I  don't 

Q.  All  right.  Do  you  have  a  medical  opinion  as 
to  whether,  prior  to  the  fatal  incident,  Mr.  Lyons 
was  afflicted  with  any  conditions  by  which  his  bodily 
health  was  seriously  attacked,  deranged,  or  im- 
paired, or  an  alteration  of  his  body  or  some  of  its 
parts  to  the  extent  that  there  was  a  disturbance  or 
interruption  affecting  the  vital  function  ? 

A.     I  do  have  an  opinion. 
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Q.     And  what  is  your  opinion? 

A.  My  opinion  is  that  he  had  a  perfectly  normal 
acting  heart  for  a  man  of  his  age.  I  could  not  see — 
or  can  see  for  no  reason — or  with  the  information 
I  now  have,  any  reason  to  [343]  assume  that  he 
wasn't  perfectly  normal  and  healthy  for  a  man  of 
50  years  of  age. 

Q.  Now,  Doctor,  when  you  say  ''what  you  know 
now" 


A.  From  what  I  have  gotten  from  the  records 
and  from  the  Mexican  autopsy  report  and  from  the 
electrocardiograms  and  from  those  two  records  that 
I  was  allowed  to  read. 

Q.    You  mean A.     Exhibit 

Q.     18  and  19?  A.    Yes. 

Q.  And  is  it  based  also  upon  the  hypothetical 
question  that  I  gave  you  concerning  his  history? 

A.     It  is. 

The  Court:  How  well  did  you  know  Mr.  Lyons, 
Doctor  ? 

The  Witness :  I  had  never  seen  Mr.  Lyons  previ- 
ous to  the  Saturday  before  his  death. 

Q.  (By  Mr.  Beebe)  :  You  had  just  been  invited 
to  go  on  the  hunting  trip  and  met  him  for  the  first 
time  ? 

A.  Yes,  I  met  him  down  in  Los  Angeles,  the 
first  time  I  saw  Mr.  Lyons. 

Q.  Now,  making  the  same  assumptions.  Doctor, 
and  no  others,  do  you  have  a  medical  opinion  as  to 
the  cause  of  Mr.  Lyons'  death  on  February  10,  1953? 

A.     I  do. 
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Mr.  Kriesien:  If  the  Court  please,  same  objec- 
tion on  [344]  the  ^ound  that  the  hypothetical  ques- 
tion does  not  incorporate  all  the  facts,  and  the  testi- 
mony of  this  witness  in  his  direct  examination,  and 
that  it's  apparent  that  he  cannot  have  an  opinion 
on  this  subject. 

The  Court:     Overruled. 

The  Witness:     I  do  have  an  opinion. 

Q.  (By  Mr.  Beebe)  :  Your  Honor,  I  overlooked 
giving  the  witness  one  thing,  and  I  should  like  to 
give  him  that  information  now  and  ask  him  if  his 
prior  answers  would  have  been  the  same.  And  I 
refer  to  counsel's  exhibit  of  Dr.  Serrano  down  south. 
I  will  put  that  in. 

Mr.  Kriesien :  Tf  the  Court  please,  the  document 
was  handed  to  the  witness.  He  has  examined  all  of 
them. 

Mr.  Beebe:  No,  it  hasn't  been  handed  to  him, 
counsel,  and  we  all  have  a  lot  of  things  to  do,  and 
it  is  an  error  of  mine,  and  I  want  the  witness  to 
have  everything  before  him.  Now,  Mr.  Kriesien  went 
down  to  Mexico  and  examined — asked  Dr.  Serrano, 
the  man  who  made  the  autopsy — some  questions  and 
he  made  some  answers.  I  might  explain  to  amplify 
the  physical  findings  of  the  autopsy,  and  I'd  like 
to  have  you  read  that,  Doctor. 

Mr.  Kriesien :  May  I  suggest  that  you  give  it  to 
the  doctor  to  read? 

Mr.  Beebe :  Well,  I  was  going  to  do  that ;  I  will 
hand  it  to  the  doctor.  May  it  be  stipulated,  Mr. 
Kriesien,  where  it  [345]  says  '^qall  bladder  was  filled 
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with  black  fluid,  and  also  there  were  found  two  gall 
stones  one  of  one  centimeter  in  diameter  lodged  in 
the  jimction  of  the  cystic  canal  and  the  coledoco," 
that  means  the  common  bile  duct  ? 

Mr.  Kriesien:  So  stipulated — ^^now,  just  a  mo- 
ment. Now,  what  was  our  translation 

Mr.  Beebe :    Your  translation 

Mr.  Kriesien :  Not  mine,  he  said  common  bile 
duct,  is  that  right? 

The  Court:  That  is  my  recollection  of  what  he 
said. 

Mr.  Beebe:  In  other  words,  this  one  here  says 
"coledoco"  and  if  I  recall  the  testimony  of  Dr. 
Christen,  he  said 

The  Court:     Didn't  he  call  it  a  biliary  duct? 

Mr.  Beebe :    Yes,  common  biliary  duct. 

Mr.  Kriesien :     I  will  stipulate  as  to  what  he  said. 

Mr.  Mize:  Just  a  minute,  I'd  like  to  find  out 
what  Dr.  Christen  said,  there  is  a  definite  discrepancy 
in  what  he  said  and  what  the  translation  was,  and  I 
believe  it's  rather  important. 

The  Court:  All  right,  let's  find  out  where  the 
discrepancy  lies. 

Mr.  Beebe:  Wherein  do  you  claim  the  discrep- 
ancy is,  I  thought  that  that  was  also  your  transla- 
tion, said  that  it  was  the  cystic  duct  and  the  common 
duct? 

Mr.  Mize :  Well,  we  are  talking  about  some  terms 
that  [346]  I  am  not  familiar  with,  and  I  want  to  be 
sure  we  are  right  before  we  stipulate,  that's  all. 

Mr.   Kriesien:     My  recollection   of  the   doctor's 


362  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Homer  P.  Rush.) 
testimony  is  that  the  word  "coledoco"  meant  com- 
mon bile  duct. 

Mr.  Beebe:  That  is  my  recollection.  So  it  is 
stii)ulated  then,  that  where  the  word  "coledoco^'  ap- 
pears, that  means  the  common  bile  duct  ? 

Mr.  Kriesien:     Correct. 

Mr.  Beebe :  Doctor,  will  you  examine  the  transla- 
tion of  Exhibit  14 '? 

(Document  handed  to  witness.) 

The  Court:     We  might  take  our  afternoon  recess 
now,  while  the  doctor  is  going  over  it. 
Mr.  Beebe:    Yes,  your  Honor,  thank  you. 
Mr.  Kriesien:    Yes,  your  Honor. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:  May  I  inquire,  gentlemen,  how  much 
longer  we  will  be  in  the  case,  in  the  trial  of  this 
case? 

Mr.  Beebe:  Your  Honor,  this  will  be,  I  believe, 
our  last  witness  unless  something  unusual  occurs, 
and  there  is  one  matter  that  we  will  reach  a  stipu- 
lation on,  and  that  is  in  the  event  that  plaintiff  does 
prevail,  attorney's  fees  are  allowed  under  Oregon 
law  as  we  understand  it,  the  Court  may  fix  those 
with  or  without  evidence,  and  the  usual  stipulation 
is  entered  into.  If  the  plaintiff  prevails  the  [347] 
Court  may  fix  that  thereafter,  fix  that  after  it 
determines  the  primary  issue  in  the  case,  either 
with  or  without  testimony  as  to  the  work  that  was 
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done,  and  I  undoT'stand  that  such  will  be  the  stipu- 
lation. 

Mr.  Kriesien:     That  is  correct. 

Mr.  Beebe:  So  that  this  will  be  our  last  witness, 
your  Honor. 

My.  Kriesien:  And  we  will  have,  I  believe,  three 
witnesses,  your  Honor. 

The  Court:     Medical  men? 

Mr.  Kriesien:     Medical  men,  also. 

The  Court:  Well  obviously  then,  I  am  just  try- 
ing!,- to — I  think  I  have  a  jury  case  to  try  Wednesday 
— is  it  Wednesday,  Mr.  Clerk?  Do  you  think  we 
could  finish  it  tomorrow,  possibly? 

Mr.  Kriesien:  T  don't  knov/,  your  Honor.  I'd 
hate  to  make  such  a  representation,  I  think  the 
cross-examination  of  Dr.  Rush  will  be  quite  exten- 
sive. 

The  Court:  All  right,  we  will  try  to  go  right 
ahead  with  it. 

Mr.  Kriesien :     We  will  try  to  expedite  it. 

Q.  (By  Mr.  Beebe)  :  Dr.  Rush,  you  have  ex- 
amined the  transcript  of  the  questioning  of  Dr. 
Serrano  by  Mr.  Kriesien?  A.     I  did. 

Q.  I  wish  you  to  assume  the  answers  given  there 
in  addition  [348]  to  the  other  matter  I  have  given 
you,  to  assume  in  this  hypothetical  question. 

A.     Did  you  ask  me  a  question  ? 

Q.  No,  I  am  asking  you  to  assume  that  as  well 
as  the  medical  record  and  the  hypothetical  question 
I  have  given  you.  The  question  now  is,  after  having 
considered  this  latest  matter  of  Exhibit  14,  would 
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that  change   any  answers  you  have   given  to   the 

questions?  A.     No,  it  would  not. 

Q.  Now,  to  return  to  the  question  I  have  asked 
you,  hased  upon  the  hypothetical  question;  the 
medical  record;  your  own  testimony  concerning  the 
occurrence  after  you  met  Mr.  Lyons  up  to  and 
including  his  death;  and  so  forth,  all  of  those,  do 
you  have  a  medical  opinion  as  to  the  cause  of  Mr. 
Lyons'  death?  A.     I  do. 

Mr.  Kriesien :  We  object  on  the  gTounds  as 
heretofore  stated. 

The  Court:     Same  ruling. 

Q.     (By  Mr.  Beebe)  :     What  is  that  opinion  ? 

A.  I  think  his  death  was  due  to  the  explosion  of 
a  shotgun. 

Q.  Now,  will  you  explain  your  answer,  including 
the  physiology  of  Mr.  Lyons'  death  and  incidentally, 
Doctor,  I  might  say  that  any  of  the  charts  that 
are  in  evidence  or  which  we  have  over  here,  which 
you  feel  that  you  should  use  to  make  [349]  your 
answer  more  clear,  feel  free  to  ask  for  them  and  use 
them. 

A.  Well,  my  conclusions  are  based  upon  the 
following  chain  of  events.  Now,  first,  from  what  I 
have  been  able  to  learn,  and  what  I  saw,  I  felt  that 
Mr.  Lyons  was  in  normal  health  for  a  man  of  his 
age.  I  didn't  say  perfect  health,  I  said  normal 
health.  He  certainly  showed  no  evidence  of  any 
limitations  in  activity  that  would  incriminate  the 
cardiovascular  system.  Nor  have  I  heard  anything 
that  would  change  that  opinion.  He  had  an  explosion 
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of  a  shotgun  which  went  off  apparently  close  to  the 
right  side  of  his  head,  following  which  he  went  into 
some  type  of  heart  faihire  and  died.  It's  my  opinion 
that  it  was  the  chain  of  events  as  follows:  First, 
the  explosion  of  the  shotgun  produced  reflex 
phenomena  that  affected  the  circulatory  system  and 
shock  which  comes  from  nervous  impulses  affecting 
the  circulatory  system  that  produced  a  change  in 
rhythm  in  his  heart,  so  that  it  undoubtedly  would 
not  be  carrying  on  efficient  circulation,  but  some 
circulation  for  a  period  of  time,  because  he  didn't 
die  in  a  minute  or  a  minute  and  a  half,  as  I  would 
have  expected  if  it  had  been  only  ventricular  fibril- 
lation, but  he  did  show  the  early  marks  of  having 
developed  passive  congestion,  which  meant  that  he 
must  have  had  a  heart  that  was  trying  to  work  for 
some  period  of  time.  This  gradually  became  more 
marked.  His  heart  was  unable  to  compensate  [350] 
for  the  factors  of  shock,  I  believe  come  into  the 
})icture,  irreversible  shock,  and  he  eventually 
developed  a  full  ventricular  fibrillation  which  of 
course  produced  death,  because  of  cerebral  anoxia 
w^hich  is  true  in  any  type — such  type  of  death.  T 
think  the  chain  of  events  wdiich  was  the  primary 
cause  produced  shock  and  the  heart  failure.  Both 
may  come  on  togethei',  which  is  followed  by  no 
efficient  circulation,  wdiich  w^ould  allow  for  some 
true  heart  failure  or  passive  congestion  which  was 
imdoubtedly  aggi^avated  and  made  an  irreversible 
shock,  and  at  the  same  time  a  complete  arhythmia 
ventricular  fibrillation,  probably,  although  nobody 
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can  tell.  There  was  no  electrocardiogram,  but  cer- 
tainly he  had  a  rhythm  that  was  not  capable  of 
efficient  cerebral  circulation  to  sustain  life,  because 
of  cerebral  anoxia. 

Q.  Doctor,  in  connection  with  the  shock  and  the 
lack  of  circulation,  would  you  go  into  that  a  little 
more  fully?  It  may  be  that  you  want  to  use  those 
charts  there  that  Dr.  Chamberlain  used  the  other 
day?  A.     I  don't 

Mr.  Mize:  May  I  ask  a  question?  Is  he  continu- 
ing his  answer? 

Mr.  Beebe :  I  am  asking  him  to  explain  more  in 
detail  the  effect  of  the  shock  and  his  circulatory 
disturbances  from  it. 

Mr.  Mize:  He  is  through  with  his  reasons  for 
finding  [351]  such  was  the  cause  of  death? 

The  Witness :     No,  I 

Mr.  Mize:  Because  I  want  to  interpose  an  objec- 
tion. 

Mr.  Beebe:  Oh,  had  you  finished  answering  the 
question  that  I  asked  you  ? 

The  Witness:  No,  I  merely  got  up  and  gave  the 
chain  of  events  that  I  thought  occurred. 

Mr.  Mize:  Then,  I  would  ask,  your  Honor,  that 
the  answer  of  this  witness  be  stricken  from  the  rec- 
ord on  the  ground  and  for  the  reasons  that  we 
previously  stated  to  the  hypothetical  question,  and 
further  on  the  grounds  of  the  fact  that  the  doctor 
is  assuming  certain  facts  to  be,  which  are  not  in 
evidence;  namely,  for  one,  when  the  shotgun  went 
off.  We  also  have  not  been  apprised  as  to  what  his 
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findings  were.  There  have  been  no  facts,  counsel  has 
merely  asked  him  from  his  knowledge  and  from 
what  he  observed.  There  is  no  evidence  as  to  what 
he  observed  at  the  time,  and  I  move  that  the  an- 
swer be  stricken. 

The  Court:     Motion  is  granted. 

Q.  (By  Mr.  Beebe) :  All  right.  Doctor,  will  you 
please  resume  the  stand,  please?  Would  you  give 
— now,  let's  see,  that  which  was  stricken,  your 
Honor,  does  that  relate  only  to  the  explanation 
which  he  has  given?  A.     Yes,  I  think 

The  Court:  Yes,  I  think  so,  particularly  with 
reference  [352]  to  the  discharge  of  the  shotgim,  be- 
cause we  have  no  means  of  knowing  how  the  shot- 
gun was  discharged. 

Q.  (By  Mr.  Beebe)  :  Doctor,  do  you  now  assume 
in  your  answer  that  the  shotgun  was  discharged 
first,  and  commence  with  the  next  thing  in  the  order, 
and  then  explain  the  reasons  for  your  opinion  that 
the  explosion  of  the  shotgun  was  the  cause  of  his 
death. 

Mr.  Kriesien:  If  the  Court  please,  I  will  object 
to  his  making  an  explanation  in  his  opinion  why  the 
explosion  came  first,  and  not  the  heart  failure  came 
first,  because  it  is  contradictory,  and  you  have  asked 
him  to  explain  the  reason  why  in  his  opinion  the 
explosion  preceded  it. 

Mr.  Beebe:  No,  he  has  testified,  your  Honor,  in 
his  opinion  the  cause  of  the  death  was  a  shotgun 
explosion. 
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Mr.  Kriesien:  We  objected  to  that  and  moved 
that  it  be  stricken. 

]\Ir.  Beebe:     Your  Honor  did  not  make  that 

Mr.  Mize:  That  was  ])art  of  my  motion,  Mr. 
Beebe. 

The  Court:     Yes,  I  struck  that. 

Mr.  Beebe :     Oh,  you  did  strike  that  ? 

The  Court:  Yes.  You  see,  the  difficulty  is,  here 
this  man  who  is  going  up  a  little  hill,  we  find  him 
under  a  mesquite  bush 

Mr.  Maguire:  Your  Honor,  at  that  time  he  was 
not  going  uphill.  [353] 

The  Court:  Well,  was  on  fairly  flat  ground;  he 
had  been  there  for  some  minutes.  I  just  wanted 
to  correct  the  record  on  that.  Now%  may  I  consult 
with  counsel  on  thatf 

Mr.  Beebe:  Well,  if  your  Honor  please,  your 
Honor  w^as  advising  us  of  the  difficulty. 

The  Court:  Yes,  I  think  we  are  all  conscious  of 
that  difficulty,  we  don't  know  just  what  happened 
there.  This  man  may  have  discharged  the  rifle ; 
he  may  have  had  an  attack  first,  and  he  may  have, 
by  some  reflex  action,  pulled  the  trigger;  the  trig- 
ger might  have  become  stuck  on  one  of  the  bushes 
there,  or  something,  we  don't  know  the  character 
of  the  bush,  whether  it  was  thorny  or  smooth,  man- 
zanita  or  something  like  that;  we  are  left  to  con- 
jecture about  all  these  things. 

Mr.  Beebe:  If  your  Honor  please,  I  have  an 
authority  that  I  should  like  to  submit  upon  that 
matter  if  I  may ;  it  was  a  Federal  case  where  a  man 
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was  seen  to  be  driving  his  automobile  and  a  wit- 
ness saw  him  lying  back  without  his  hands  upon 
the  wheel,  and  the  medical  cause  of  death  was  a 
heart  involvement.  There  was  medical  testimony 
that  the  death  occurred  as  a  result  of  injuries,  an 
injury  and  shock  when  he  hit  the  telephone  pole, 
and  the  Court  held  that  that  erased  a  conflict  in 
the  evidence.  Now,  it  is  our — one  of  our  theories 
here,  if  the  Court  please,  that  there  had  to  be  here 
an  intense  emotion,  and  that  by  a  process  of  emo- 
tion, you  see,  and  because  of  the  surrounding  cir- 
cumstances and  [354]  what  the  man  found,  the 
only  thing  that  would  have  precipitated  that  was 
the  shotgun  explosion,  and  therefore  I  think  it 
would  be  proper  for  the  Doctor,  if  he  has  a  medical 
reason  for  believing  or  having  an  opinion  that  the 
shotgun  went  off  first,  to  so  testify. 

The  Court:  Well,  didn't  Dr.  Chamberlain  go 
into  that  with  considerable  detail? 

Mr.  Beebe:     Yes,  he  did. 

The  Court:  He  said,  as  I  recall  his  testimony, 
that  there  was  an  intense  emotional  reaction,  but  I 
find  that  a  little  difficult  to  assume,  because  here 
is  Mr.  Lyons,  he  was  an  experienced  hunter,  a 
woodsman.  Now,  it  seems  to  me  almost  incompre- 
hensible that  the  mere  discharge  of  a  shotgun,  un- 
less in  such  close  proximity  to  his  presence,  would 
have  caused  this  tremendous  shock,  but  ordinarily 
under  ordinary  circumstances  it  would  be  reason- 
able to  assume  that  a  man  of  Mr.  Lyons  build 
and   his   preoccupation   with   hunting,   an   outdoor 
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miui,  that  the  mere  discharge  of  a  shotgun  wouldn't 
normally  cause  him  to  have  that  kind  of  a  reaction. 
Mr.  Beehe:  Yes,  your  Honor,  we  agree  with 
that,  but  we  have  further  this  situation,  your 
Honor,  we  have  the  fact  that  it  did  discharge  close 
to  his  face,  because  of  the  finding  of  the  powder 
bums,  the  scratches,  and  it  is  common  knowledge, 
something  that  is  known  in  ordinary  life,  that 
the  muzzle  blast  of  a  shotgun  is  a  terrific  blast, 
and  could  startle  [355]  and  frighten  a  man,  even 
an  experienced  hunter.  When  he  gets  powder 
burned  and  feels  these  superficial  lacerations,  he 
doesn't  know  exactly  how  badly  he  is  hurt.  He  is 
probably  disgusted  with  himself  for  ever  letting 
this  thing  happen,  and  therefore  we  think  it  could 
be  found  that  the  intense  emotion  was  brought  on 
by  the  discharge  of  the  muzzle  close  to  his  face. 
Now,  I  would  agTee  that  a  hunter,  an  experienced 
hunter  whose  shotgun  went  of  vmintentionally  and 
blew  a  hole  in  a  bush  or  a  fence  post  or  something, 
probably  would  not  get  a  severe  emotion  such  as 
was  testified  to  by  Dr.  Chamberlain.  But  we  have 
the  additional  circumstances  there  is  strong  evi- 
dence in  support  to  the  effect  that  there  was  some 
wounding,  that  there  were  powder  burns,  that  this 
went  off  close  enough  so  that  there  were  encrusta- 
tions of  powder  upon  his  face,  and  lacerations,  and 
the  Mexican  autopsy  report  shows  or  describes 
one  hole  in  the  forehead  which  went  in  under  the 
skin,  at  least  partly  but  not  in  the  cranial  cavity, 
so  from  which  could  be  found  something  circular 
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and  round,  a  piece  of  wadding  or  possibily  one  of 
the  shot,  also  hit  him.  Then,  I  think  we  have  the 
situation  here  where  an  experienced  himter  had  a 
humiliating  experience  of  this,  also  he  sustained 
some  injury,  together  with  a  very  loud  blast  close 
to  his  head. 

The  Court:  Well,  let's  go  on  with  the  exam- 
ination. Your  remarks  now  are,  I  take  it,  in  the 
nature  of  argument.  We  [356]  are  not  arguing  the 
case,  yet. 

Mr.  Beebe:  Now,  the  answer  to  the  question 
that  the  doctor's  present  belief  that  the  explosion 
of  the  shotgun  was  the  cause — so  I  will  go  back. 

Q.  (By  Mr.  Beebe) :  Doctor,  do  you  have  a 
medical  opinion  of  the  cause  of  Mr.  Lyons'  death 
on  February  10,  1953? 

Mr.  Kriesien:  If  the  Coui*t  please,  I  will  object 
to  that.  The  witness  has  already  answered  the  ques- 
tion. 

The  Court:  The  question  has  been  asked  and 
answered. 

Mr.  Beebe :     But  your  Honor  struck 

The  Court :  I  only  struck  that  portion  about  the 
shotgun,  if  I  understand  my  ruling,  that  is  correct. 

Mr.  Mize:  That  was  the  basis  of  my  objection 
to  strike  the  whole  thing,  and  your  Honor  did,  as 
I  understand. 

Mr.  Beebe:     I  see. 

Q.  (By  Mr.  Beebe) :  Now  then,  Dr.  Rush,  will 
you    explain    your    answer    vrithout    startinpj    vour 
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explanation  with  the  explosion  of  a  shotgun  near 

the  man's  face? 

Mr.  Mize:  Ask  him  whether  he  could  explain 
it  without  assuming'  that. 

Mr.  Beebe:  Can  you  give  an  opinion  without 
assuming  the  explosion  of  a  shotgun  as  to  the  cause 
of  his  death  on  February  10,  1953  ? 

A.  That's  a  rather  difficult  question  to  answer, 
because  I  don't — I  can  give  an  opinion  as  to  why  I 
think  the  man  died.  [357] 

Q.     Without  assuming  the  blast  of  the  shotgun? 

A.  Well,  I'd  have  to  assume  something  started 
the  chain  of  events. 

Q.  Well,  start  with  the  chain  of  events  but  leave 
out  the  blast  of  the  shotgun  close  to  his  face.  For 
example,  if  you  believe  that  there  was  an  intense 
emotion  involved,  start  at  that  point.  In  other 
words,  the  point  immediately  following  what  you 
said  about  the  blast  of  the  shotgun. 

Mr.  Mize:  I  believe  the  witness  has  testified 
that  it  is  very  difficult  and  he  can't  render  an 
opinion  without  assuming  this  condition,  and  I 
think  the  witness  should  be  compelled,  or  the  facts 
should  be  stated  in  the  hypothetical  question  upon 
which  the  opinion  is  requested  be  stricken,  as  that 
has  been  the  purpose  of  our  objections  all  along. 
We  don't  know  where  we  are  going  on  these  an- 
swers. 

Mr.  Maguire:  Your  Honor,  I  think  in  the  ar- 
gument perhaps  we  have  gotten  a  little  far  afield. 
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May  I  consult  with  counsel  a  minute?  I  think  the 

last  point  of  your  Plonor's  ruling 

Q.  (By  Mr.  Beebe)  :  Well  now,  Dr.  Rush,  mak- 
ing the  same  assumption  that  I  originally  gave  you 
in  the  hypothetical  question,  assume  also  the  ex- 
hibits which  have  been  show^n  you,  including  the 
electrocardiogram,  Dr.  McBride's  records  which 
are  Exhibits  18  and  19,  the  Mexican  autopsy  re- 
port, the  further  examination  of  Dr.  Serrano  which 
you  just  read,  and  [358]  assume  also  that  during 
the  time  that  yon  were  with  Mr.  Lyons  for  the 
few  days  immediately  preceding  his  death,  that 
you  were  in  close  contact  with  him;  that  on  the 
day  before  his  death  you  saw  him  hook  a  large 
marlin  and  play  and  fight  it  under  moderately 
severe  exertion  for  a  period  of  30  minutes;  that 
on  the  morning  of  his  death,  as  you  described  it,  he 
went  up  a  hill  w^alking  in  sand,  and  when  he  got  to 
the  top  he  showed  no  evidence  of  any  distress  or 
exhibited  breathlessness ;  that  thereafter  you  w^ent 
to  the  hunting  ground  as  you  explained;  that  you 
heard — were  standing  about  60  yards  away  and 
heard  shotgun  blasts;  that  you  saw  two  or  three 
doves  fall;  that  immediately  following  the  last  time 
you  saw^  a  dove  fall,  that  there  was  another  shot- 
gun blast  and  you  saw  no  dove  fall,  and  that  the 
sound  of  that  shotgun  blast  followed  more  closely 
than  had  any  of  the  other  shots;  that  followdng 
this  second  shot  by  some  10  or  20  seconds  you 
heard  stertorous  breathing  from  the  direction  that 
Mr.  Lyons  lay;  that  you  went  over  to  Mr.  Lvons 
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and  found  him  lying  face  down  under — partly 
under  a  mesquite  bush  with  the  barrel  of  his  shotgim 
protruding  from  slightly  beneath  the  left  shoulder 
and  the  stock  of  the  gun  coming  out  from  a  point 
about  by  the  right  hip;  that  Mr.  Lyons  was  then 
pulseless  and  cyanotic;  that  you  rolled  him  over 
and  you  felt  his  chest  and  that  you  felt  no  regular 
heart  beat;  but  a  sensation  such  as  like  putting 
your  hand  on  a  purring  cat,  a  purring  sensation; 
that  [359]  about  two  or  three  minutes  after  you 
got  there  a  white,  frothy  substance  commenced  to 
come  from  his  lips;  that  it  continued  to  come  for 
some  time,  the  stertorous  breathing  continued  and 
the  frothy  substance  at  his  mouth  became  some- 
what pink;  that  about  some  four  or  five  minutes 
after  you  had  arrived  there,  the  breathing  stopped, 
and  that  you  applied  artificial  resi)iration ;  further 
assume  that  at  the  time  you  saw  Mr.  Lyons  under 
exertion  on  that  ship  without  a  shirt,  that  there 
was  no  sign  of  carotid  pulsation  in  his  throat;  do 
you  have  an  opinion  as  to  the  cause  of  Mr.  Lyons' 
death,  a  medical  opinion  as  to  the  cause  of  Mr. 
Lyon's  death  on  February  10,  1953? 

Mr.  Kriesien:  If  the  Court  please,  we  object  to 
the  question  on  the  grounds  heretofore  stated  and 
on  the  further  grounds  that  the  question  has  al- 
ready been  asked  and  answered,  although  counsel 
proceeded  to  outline  in  detail  the  facts  of  which 
Dr.  Rush  had  personal  knowledge.  The  original 
question,  he  asked  him  to  assume  all  of  the  facts 
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that  he  had  personal  knowledge  of.  The  question 

has  been  asked  and  answered. 

The  Court:  I  don't  think  it  will  do  any  harm 
to  have  it  answered. 

Mr.  Mize :  And  if  your  Honor  please,  I  wish  to 
interpose  an  objection  on  the  same  grounds  that  we 
made  in  connection  with  the  previous  hypothetical 
question. 

The  Court:     The  record  will  show  that. 

Mr.  Mize:  May  the  witness  be  instructed  as  to 
the  medical  [360]  cause  of  death  *? 

The  Court:  Yes.  Will  you  do  that?  Just  give 
us  the  medical  cause  of  death. 

Tlie  Witness:  Yes,  that  is  my  opinion,  that  this 
man  died  because  of  something  that  initiated  a 
chain  of  events  as  follows:  One,  that  his  heart 
rhythm  became  disturbed  so  that  it  could  not  carry 
on  effective  circulation.  Two,  there  is  an  element 
of  shock  with  it.  Now,  the  reason  I  believe  both  of 
those  existed,  is  because  the  autopsy  showed  an 
enlarged  liver  and  passive  congestion  of  the  lungs. 
It  would  take  some  few  minutes  before  that  could 
develope.  I  can  be  certain  that  he  did  not  have  it 
previously,  because  I  saw  him  and  he  was  breathing 
normally,  he  was  not  breathing  hard  until  I  came 
back,  and  I  saw  him  lying  on  the  ground.  I  be- 
lieve shock  was  part  of  it  because  he  was  pulseless. 
Then  his  condition  was  cold  and  clammy  when  I 
touched  him.  I  believe  that  he  had  this  disturbance 
in  the  heart  rhythm,  because  I  could  hear  no  heart 
tone  with  my  ear  on  his  bare  chest.    I  could  feel  a 
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tremulous  type  of  activity  in  his  chest.  I  know 
that  it  takes  about  20  or  30  seconds  before  sterto- 
rous breathing  will  start  after  one  has  had  cere- 
bral pretty  well  cut  down  or  cut  off.  I  know  that 
after  we  have  a  failure  of  circulation  over  a  short 
period  of  time  that  it  becomes  marked  or  acute; 
that  we  can  begin  to  accumulate  the  fluid  passing 
out  through  the  vessel  walls  in  the  tissues  within 
30  seconds.  [361]  Now,  depending  upon  how  acute, 
it  could  run  probably  up  to  three  or  four  minutes 
before  that  might  occur.  I  know  with  him,  that  he 
started  his  pulmonary  edema,  which  is  a  fluid  that 
comes  out  from  the  blood  vessels,  or  we  couldn't 
have  got  the  fluid  in  the  bronchi  in  such  period  of 
time,  and  I  know  by  that  time  he  was  pulseless, 
and  I  know  by  that  time  that  his  circulation  had 
been  cut  down  to  a  very  low  ebb,  and  I  know  that 
his  respiration  stopped,  and  I  believe  that  they 
stopped  because  of  the  cerebral  anoxia  that  occurred 
because  he  had  no  blood  from  his  shock  to  return  to 
the  heart,  and  he  had  passive  congestion  that  dam- 
aged vessels  and  he  had  anoxia  to  his  heart  muscle 
that  would  keep  aggi'avating  the  arhythmia  so  that 
the  process  became  irreversible  and  his  heart  finally 
went  from  fast  ventricular  tachycardia  into  ven- 
tricular flutter  or  fibrillation  and  asystole  and 
death.  And  I  think  that  we  had  involved  in  it — this 
was  a  rather  unusual  type  of  sudden  death — inas- 
much as  it  involved  all  four  factors  that  we  com- 
monly find  responsible  for  sudden  death.  They  all 
seemed  to  be  a  part  in  this  picture  to  me.  That  is 
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the  reflex  phenomena  that  could  produce  shock 
and  heart  arhythmia,  passive  congestion  which  the 
autopsy  findings  stated  were  present,  the  arhythmia 
which  I  felt  myself  had  to  be  present  with  the  find- 
ings that  I  found  when  I  was  there.  Yet,  I  know  it 
could  not  have  been  only  arhythmia  because  he 
lived  too  long,  and  he  couldn't  have  developed  the 
pulmonary  edema  [362]  and  passive  congestion  had 
he  died  from  just  the  arhythmia.  There  would  not 
have  been  the  time  element.  I  further  believe  that 
this  is  a  rather  unusual  type  of  case  and  I  can  only 
draw  the  conclusions  that  the  primary  thing  must 
have  been  the  ventricular  arhythmia,  because  in  sud- 
den death  that  is  caused  by  any  strong  emotional  fac- 
tor regardless  of  what  it  is.  It's  felt  that  ventricular 
arhythmia  and  primarily  fibrillation  was  also  the 
cause  of  death,  but  we  know  that  particularly  now, 
myocardial  infarction  is  responsible  for  it,  but  this 
man  had  an  autopsy  which  showed  that  he  did  not 
have  a  myocardial  infarction.  So  I  then  must  assume 
that  it  was  some  strong  emotional  factor  that  in- 
itiated it,  because  the  other  factors  were  not  there. 
Did  that  make  it  clear? 

Mr.  Kriesien:  If  the  Court  please,  I  now  move 
to  strike  the  foregoing  answer  on  the  ground  and 
for  the  reason  that  he  is  assuming  facts  not  legally 
established  and  in  evidence. 

The  Court:  No,  I  am  going  to  leave  that  answer 
stand,  counsel. 

Q.     (By    Mr.    Beebe) :     Now,    Doctor,    in    your 
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opinion,  is  it  possible  that  a  shotgun  blast  close  to 
the  face,  which  was  sufficient  to  cause  powder  burns 
and  scratches  and  wounds  such  as  you  described 
on  your  examination,  is  sufficient  to  bring  about  a 
state  of  medical  shock  such  as  you  have  described  in 
giving  your  reasons  for  your  prior  answer?  [363] 

Mr.  Kriesien:  If  the  Court  please,  I  object  on 
the  ground  and  for  the  reasons  stated  and  for  the 
further  grounds  that  it  requires  this  witness  to 
assume  a  fact  not  legally  established  and  would  be 
based  purely  on  conjecture  and  speculation. 

The  Court:  Well,  we  do  know  that  a  blast  of  a 
shotgun  was  discharged. 

Mr.  Kriesien:     That  is  correct,  your  Honor. 

The  Court:  The  only  thing  we  don't  know  is  the 
time  element. 

Mr.  Kriesien:     That  is  correct. 

The  Court:  We  do  know  that  the  shotgun  blast 
was  discharged.  Now,  whether  it  was  before  or 
after  the  seizure,  we  are  left  to  speculate,  but  I 
am  going  to  allow  the  question  to  be  answered.  You 
may  answer  it.  Doctor. 

The  Witness:  If  I  understood  the  question 
correctly,  do  I  believe  that  the  shotgun  explosion 
could  cause  the  shock,  and  in  my  opinion,  it  could 
cause  it. 

Q.  (By  Mr.  Beebe)  :  The  corresponding  medi- 
cal shock,  yes. 

A.     That  is  my  opinion,  that  it  could,  yes,  sir. 

Q.    Doctor,    do    you    have    any    opinion    as    to 
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whether  the  shotgun  blast  preceded  any  heart  dis- 
turbance in   Mr.  Lyons'  death? 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
that  question  as  falling  in  the  realm  of  conjecture 
and  speculation. 

The  Court:  T  don't  think  that  the  doctor's 
opinion  would  [364]  be  very  helpful  to  me  in  a 
question  of  that  kind,  because  frankly,  without 
being — without  intending  any  offense.  Doctor,  you 
speculated  as  much  as  we  can 

The  Witness:  But  I  have  an  opinion  on  it,  if 
that's  what  was  asked. 

Q.  (By  Mr.  Beebe) :  I  mean,  based  upon  med- 
ical reasons,  that  3^ou  can  sustain  by  medical  rea- 
sons, Doctor,  and  not  just  by  any  guesswork? 

A.  That's  what  my  opinion  is  based  on,  that's 
why  I  have  an  opinion. 

Mr.  Kriesien:  I  made  my  objection,  and  there 
has  been  no  ruling. 

The  Court :     T  will  sustain  that  objection. 

Q.  (By  Mr.  Beebe) :  Is  there  anything  in  the 
time  sequence  of  events  which  would  give  you  a 
medical  reason  or  which  would  support  a  medical 
opinion  as  to  the  time  of  the  blast  with  respect  to 
the  commencement  of  the  fatal  heart  attack  or  heart 
failure  ? 

Mr.  Kriesien:  Objected  to  on  the  grounds  here- 
tofore stated,  and  falls  within  the  realm  of  con- 
jecture and  speculation,  your  Honor. 

The  Court:     Objection  sustained. 

Mr.  Maguire :     Your  Honor,  this,  in  our  opinion, 
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and  we  may  be  mistaken,  is  rather  important  matter 
here,  and  I  think  for  the  purpose  of  the  record,  if 
your  Honor  will  permit  it,  [365]  that  we  would  like 
to  make  an  offer  of  proof  on  that. 

Mr.  Mize :  May  I  make  one  other  ground  on  my 
objection,  your  Honor,  and  that  is  that  this  would 
not  fall  within  the  realm  of  medical  opinion? 

The  Court:  All  right,  you  may  include  that  in 
it,  but  I  believe  I  will  allow  Mr.  Maguire  to  make 
his  offer  of  proof. 

Mr.  Maguire:  Shall  we  do  it  through  the  wit- 
ness, with  the  witness  on  the  stand  on  an  offer  of 
proof  or  shall  we  dictate  it  when  the  witness  is  not 
on  the  stand;  I  don't  know  which? 

The  Court:  I  think  you  had  better  put  it  in 
writing  and  hand  it  to  me  in  the  morning. 

Mr.  Maguire:     We  can  do  that. 

The  Court:  Ma}^  we  take  an  early  adjournment 
today,  I  have  an  appointment.  We  will  adjourn 
until  tomorrow  morning  at  ten  o'clock. 

(Whereupon,  at  3:45  o'clock  p.m.,  November 
28,  1955,  an  adjournment  was  taken  until  10 :45 
o'clock  a.m.  of  the  following  day.  [366] 

(Pursuant  to  adjournment  proceedings  were 
resumed  at  10:45  o'clock  a.m.,  November  29, 
1955.) 

The  Court:     Proceed. 

Mr.  Beebe :  Dr.  Rush,  will  you  resume  the  stand, 
please  ? 
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(Witness  resumes  stand.) 

Q.  (By  Mr.  Beebe) :  Doctor,  I  may  have  asked 
you  this,  I  am  not  sure,  I'd  like  to  ask  you  one 
question.  Going  back  to  the  events  just  before  you 
found  Mr.  Lyons  under  the  bush  there  on  the  oc- 
casion of  his  death,  and  referring  to  the  last  two 
shotgun  blasts  or  explosions  that  you  heard  before 
the  stertorous  breathing  can  you  estimate  the 
amount  of  time  which  separated  those  last  two 
blasts  that  you  heard?  A.     Yes,  I  can. 

Q.     What  is  your  estimate.  Dr.  Rush? 

A.     Two — oh,   two   or  three   seconds. 

Q.  Now,  Dr.  Rush,  I  want  to  ask  you  some  ques- 
tions about  the  physical  findings  in  the  Mexican 
autopsy.  The  translation  says,  "When  the  sternum 
and  rib  cartilages  were  lifted,  the  chondro  costal 
joints  were  found  to  be  ossified."  Is  that  finding 
significant  in  this  case? 

A.     In  my  opinion,  it  would  not  be. 

Q.  "There  were  pleuro  parietal  adhesions  of 
strong  type  in  the  posterior  aspect  of  the  sternum 
and  left  thoracic  [367]  cavity."  Would  that  phys- 
ical finding  be  of  significance  in  this  case? 

A.  I  do  not  believe  it  would  be  of  much  sig- 
nificance, no,  sir. 

Q.  "The  right  lung  was  found  to  be  free." 
Would  that  be  of  any  significance  in  this  case? 

A.     No,  sir. 

Q.  "Both  lungs  were  found  to  be  congested." 
Would  that  finding  be  of  any  significance  in  this 
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case,  Doctor?  A.     Yes,  I  think  it  would. 

Q.     What,  if  anything  does  it  indicate? 

A.  It  would  tend  to  indicate  that  passive  con- 
gestion was  present,  to  be  one  of  the  findings  of 
heart  failure. 

The  Court:  What  would  bring  that  about,  Doc- 
tor? 

The  Witness:     You  mean  the  congestion? 

The  Court:     Yes. 

The  Witness:  Oh,  well,  it  could  come  from  heart 
failure,  and  by  heart  failure,  I  mean  anything  that 
would  interfere  with  the  contractility  of  the  muscle 
of  the  heart,  so  that  it  could  not  maintain  normal 
circulation. 

The  Court :     Would  it  also  indicate  a  severe  cold  ? 

The  Witness:  I  doubt  it,  the  way  it  describes 
that,  it  would  be  indicative  of  a  severe  cold. 

The  Court:  You  did  not  observe  him  suffering 
from  any  cold  at  the  time  you  went  on  the  trip  with 
him?  [368] 

The  Witness:     I  did  not,  no,  sir. 

Q.  (By  Mr.  Beebe) :  "On  cut  section,  black 
liquid  blood  seeped  out."  Would  that  finding  be  of 
significance  in  this  case,  Doctor? 

A.  I  think  it  would  have  the  same  significance 
that  the  other  findings  had. 

Q.  You  mean  the  one  that  you  just  explained  im- 
mediately previously?  A.    Yes,  sir. 

Q.  ''The  pericardium  was  found  to  be  thickened 
and  it  had   strong  adhesions  to   the   diaphragm." 
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Would  that  finding  have  any  significance  in  this 

case,  Doctor? 

A.  It  could  have  significance  in  this  case.  I  don't 
know  whether  it  did  or  didn't,  because  it  didn't  de- 
scribe where  these  were.  You  see,  there  is  quite  a 
space  between  where  the  pericardimn  lies  on  the  dia- 
phragm— one  condition  in  which  it  could  definitely 
be  significant. 

Q.  What  condition  do  you  have  reference  to 
which  would  make  this  significant  in  this  case  ? 

A.  Well,  in  this  case,  I  don't  know  that  it  was 
significant. 

Q.     Oh,  I  see. 

A.     You  asked  me  if  it  could  be  significant. 

Q.     Well,  in  what  way  could  it  be  significant? 

A.  If  you  had  adhesions  between  the  pericar- 
dium and  the  diaphragm,  and  those  adhesions  are  in 
the  region  of  where  [369]  the  big  veins  from  the 
lower  part  of  the  body  come  into  the  chest  you  can 
get  a  condition  that  we  speak  of  as  "adhesive  peri- 
carditis," and  such  a  condition  in  that  particular 
location  could  produce  a  syndrome  that  we  speak  of 
as  Pick's  syndrome,  which  is  due  to  damming  back 
of  the  vein  coming  from  the  abdomen  of  the  blood 
and  it  produces  passive  congestion  in  the  lower  ex- 
tremities, usually  first,  as  opposed  to  normal  pas- 
sive congestion  from  heart  failure  that  usually  goes 
to  the  liver  first  and  then  into  the  lower  extremities 
second. 

Q.     Now,  Dr.  Rush,  do  you  have  in  mind  the  facts 
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I  asked  you  to  assume  yesterday  in  the  hypothetical 

question?  A.     I  do. 

Q.  Including  the  record,  excluding  the  opinion 
and  so  forth,  is  there  anything  in  that  which  gives 
any  indication  that  Mr.  Lyons  had  Pick's  syn- 
drome ? 

Mr.  Kriesien:  Another  objection  to  the  question 
on  the  grounds  heretofore  stated,  that  the  hypo- 
thetical question  does  not  set  forth  the  facts  ui)on 
which  the  opinion  is  predicated. 

The  Court:  Well,  counsel,  if  there  is  anything 
contained  in  that  autopsy  report  which  is  based  on 
objective  findings,  I  think  it  would  be  admissible. 

Mr.  Kriesien:     I  think  that  is  correct,  sir. 

The  Court:  And  I  think  that  was  the  pinpoint 
of  your  question,  wasn't  \i%  [370] 

Mr.  Beebe :  Yes,  sir,  your  Honor.  What  the  doc- 
tor has  testified  is  that  if  these  adhesions  had  been 
in  a  given  place,  that  they  might  have  some  signifi- 
cance, and  now  I  am  trying  to  find  out  if  on  the 
facts — other  facts  in  the  case,  the  clinical  history 
and  so  on  what  was  given  to  him  in  the  hypothetical 
question,  there  was  any  other  indication  which 
might  tend  to  throw  light  on  the  question  of 
whether  Mr.  Lyons  had  Pick's  syndrome  as  Dr. 
Rush  just  explained  it  to  the  Court. 

The  Court:     I  will  allow  the  question. 

The  Witness:  No,  in  my  opinion  he  had  no  evi- 
dence to  indicate  Pick's  syndrome. 

Q.     (By  Mr.  Beebe) :     Thank  you,  Doctor.  ''The 


vs.  Jane  S.  Lyons  385 

(Testimony  of  Dr.  Homer  P.  Rush.) 
heart  was  surrounded  by  a  dense  coat  of  fat  tis- 
sue." Is  that  fact  of  significance  in  this  case? 

A.  In  my  opinion  it  would  not  be  of  any  particu- 
lar significance. 

Q.     Why  not,  Doctor? 

A.  There  are  many  people  that  have  a  reason- 
able amount  of  fat  on  the  pericardium,  and  that  of 
course  is  the  covering  that  encases  the  heart,  and 
unless  that  amount  of  fat  be  enough  to  interfere 
with  the  heart  function,  I  don't  believe  it  could  be 
considered  of  significance. 

Q.  The  next  question.  Doctor,  is:  ''The  left  ven- 
tricle was  slightly  hypertrophied. "  Is  that  finding 
of  significance  [371]  in  this  matter? 

A.  I  would  think  that  that  would  have  some  sig- 
nificance, yes,  sir. 

Q.     And  what  significance  does  it  have  ? 

A.  That  would  indicate  that  the  left  ventricle  of 
the  heart  had  had  a  little  extra  work  to  do  over  this 
man's  life,  probably  within  recent  years  and  there- 
fore had  hypertrophied  or  thickened  in  order  to  do 
that  amount  of  work. 

Q.  The  next  statement  is,  "The  semicircular 
valves  of  the  aorta  were  thickened  and  hardened 
with  atheromatous  deposits."  Is  that  finding  signifi- 
cant in  this  case? 

A.  I  don't  think  that  is  of  any  more  significance 
than  the  left  ventricular  hypertrophy  would  be. 

Q.  Now,  Dr.  Rush,  to  the  statement  about  the 
left  ventricle  being  slightly  hypertrophied,  does  that 
fact  carry  with  it  any  implication  of  a  danger  of  a 
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sudden  serious  or  fatal  heart  incident  initiated  or 

precipitated  by  some  internal  cause? 

A.     No,  it  does  not. 

Q.  Now  then,  the  statement,  ''The  semicircular 
valves  of  the  aorta  were  thickened  and  hardened 
with  atheromatous  deposits."  Doctor,  in  your  opin- 
ion, does  that  fact  carry  with  it  any  implication  of 
danger  of  a  sudden  serious  or  fatal  heart  incident 
initiated  or  precipitated  by  some  internal  cause  ? 

A.     No,  it  does  not.  [372] 

Q.  "Mitral  valve  was  slightly  dilated."  Is  that 
of  significance  in  this  case? 

A.  I  don't  believe  it  is  of  too  much  significance, 
no,  sir,  because  that  is  something  that  could  have 
occurred  at  the  time  of  his  death. 

Q.  Does  a  finding  on  post-mortem  that  the 
mitral  valve  was  slightly  dilated  carry  with  it  any 
implication  of  danger  of  a  sudden  serious  or  fatal 
heart  incident  initiated  or  precipitated  by  some  in- 
ternal cause? 

A.     It  does  not,  in  my  opinion. 

Q.  "The  coronary  arteries  were  dissected  and 
they  were  found  to  have  a  diminishment  in  their 
caliber  due  to  the  presence  of  atheromatous 
plaques."  Doctor,  is  that  finding  of  significance  in 
this  case? 

A.  It's  rather  a  difficult  question  to  answer,  be- 
cause it  doesn't  give  one  any  idea  as  to  how  much; 
one  would  presume  that  it  couldn't  have  been  terri- 
bly extensive,  or  they  would  have  stated  the  amount 
of  diminishment. 
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Mr.  Kriesien:  If  the  Court  please,  I  move  that 
the  answer  of  the  Doctor,  that  they  would  have  so 
stated,  be  stricken  from  the  record  on  the  ground 
that  he  has  no  way  of  knowing  what  they  would 
have  stated. 

The  Court:     The  motion  is  granted. 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  does  that 
statement  carry  with  it  any  implication  of  immedi- 
ate or  danger  of  a  sudden  serious  or  fatal  heart  in- 
cident initiated  or  precipitated  by  [373]  some  in- 
ternal cause  ?  A.     My  opinion 

Mr.  Kriesien:  T  object  to  that  question,  your 
Honor,  on  the  ground  and  for  the  reason  that  there 
is  no  showing  as  to  what  degree  there  was  any  ob- 
struction and  the  Doctor  has  already  testified  that 
he  doesn't  know.  Therefore,  whether  it  would  pose 
any  danger  or  not  is  not  within  the  realm  of  this 
Doctor's  testimony  at  this  time. 

Mr.  Maguire:  I'd  like  to  call  your  Honor's  at- 
tention to  the  subsequent  examination  made  by  Mr. 
Kriesien  of  the  Mexican  Doctor,  in  which  they  said 
they  could  not  measure  it.  I  think  that  of  itself,  it 
can't  be  measured,  it  cannot  be  of  any  particular 
size.  I  think  that  adds  to  that  with  what  is  in  the 
statment  that  the  Doctor  made. 

Mr.  Kriesien:  To  correct  you,  Mr.  Maguire,  the 
answer  was  not  they  could  not  measure  it,  that  they 
could  not  state  how  much  it  measured. 

Mr.  Maguire :  Well,  counsel,  I  heard  it  was  im- 
possible to  say 

Mr.  Kriesien:    Impossible  to  say,  correct. 
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The  Court:  The  objection  will  be  sustained. 
Q.  (By  Mr.  Beebe) :  Now,  Doctor,  assuming 
the  facts  that  I  gave  you  in  the  hypothetical  ques- 
tion yesterday,  and  assuming  the  facts  shown  in  the 
medical  records  which  are  in  evidence  and  the  other 
facts  shown  in  this  autopsy,  the  facts  which  [374] 
you  yourself  saw  and  related  with  respect  to  Mr. 
Lyons'  appearance  and  activity  throughout  the  time 
you  were  with  him,  and  including  his  activities  on 
the  morning  of  his  death,  and  the  facts  which  you 
have  related  and  which  are  in  evidence  concerning 
the  events  of  Mr.  Lyons'  death,  and  disregarding 
any  opinions  of  any  other  experts,  do  you  have  an 
opinion  as  to  whether  or  not  the  matters  which  I 
have  just  mentioned  to  you  from  the  autopsy,  tak- 
ing into  consideration  the  clinical  history  and  all 
the  other  matters  that  I  have  asked  you  to  assume, 
do  you  have  any  opinion  as  to  whether  those  things 
taken  together  carry  with  them  any  implication  of 
danger  of  a  sudden,  serious  or  fatal  heart  incident 
initiated  or  precipitated  by  some  internal  cause  ? 

Mr.  Kriesien :  If  the  Court  please,  we  will  object 
to  that  question  on  the  ground  that  the  hypothetical 
question  does  not  incorporate  the  facts  upon  which 
the  witness  is  asked  to  express  an  opinion.  Also  it 
is  apparent  that  the  medical  autopsy  did  not  show 
the  extent  of  the  diminishment  of  the  coronary  ar- 
teries and  for  that  reason  we  do  not  believe  that  this 
witness  is  in  a  position  to  answer  the  question  as 
propounded. 

The  Court :     I  believe  I  would  like  to  hear  the  Doc- 
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tor's  thinking  on  that  particular  question;  I  will 

overrule  the  objection. 

The  Witness :  It  would  be  my  opinion  that  there 
w-as — will  you  state  the  question  again?  I  have  lost 
my  continuity  [375]  of  it. 

The  Court:     Will  you  read  it,  Mr.  Reporter? 

(Question  read.) 

The  Witness:     Yes,  I  have. 

Q.     (By  Mr.  Beebe)  :     And  what  is  that  opinion  ? 

A.  It  would  be  my  feeling  that  there  is  no  evi- 
dence to  show  an  internal  cause  could  have  precipi- 
tated it. 

Q.  Well,  I  don't  think  that  answered  my  ques- 
tion, Dr.  Rush.  My  question  was  whether  all  those 
facts  taken  together  and  assuming  the  man  was  still 
alive,  if  you  knew  those  facts  would  they  carry  with 
them  any  implication  of  danger  of  a  sudden,  fatal 
heart  incident  initiated  or  precipitated  by  some  in- 
ternal cause? 

A.     In  my  opinion,  they  would  not. 

Mr.  Kriesien:  Just  a  moment,  I  will  object  to 
that  question  as  the  witness  has  already  answ^ered  it. 

The  Court:  The  answer  may  go  out,  but  I  will 
rule  on  the  objection.  The  objection  will  not  be  over- 
ruled pending  my  ruling  on  the  objection. 

The  Witness:     It  would  not. 

Q.  (By  Mr.  Beebe)  :  Dr.  Rush,  would  you  ex- 
plain the  reasons  for  your  answer?  Could  you  give 
the  Court  your  medical  reason  for  that  answer? 

A.     Yes.  If  we  take  the  history  of  this  man  as 
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given  in  the  records  that  I  was  shown  and  has  been 
given  in  testimony  here,  [376]  he  has  no  story  that 
would  suggest  any  heart  strain,  except  the  possibility 
of  his  two  episodes  of  chest  pain.  Now,  the  first  one 
occurred  in  about  1950;  the  next  one  was  in  1953. 
The  first  one,  apparently  there  is  only  one  episode 
according  to  what  the  records  show,  was  a  pain 
across  the  chest  going  to  the  arms  associated  with 
a  weakness  in  the  arms.  He  had  no  recurrence  of 
such  a  pain  for  three  years,  so  it  would  be  very  diffi- 
cult for  me  to  feel  that  we  could  consider  that  as  an 
angina  type  of  pain  due  to  coronary  insufficiency, 
and  have  no  recurrence  with  the  active  life  that  this 
man  lived  for  three  years  as  regards  his  business 
and  as  regards  his  activity  and  his  emotional  ten- 
sions that  he  worked  under;  the  business  deals  that 
he  had.  Second,  it  would  be  very  unusual  to  have  an 
angina  type  of  pain  from  coronary  insufficiency 
produce  weakness  in  the  arms.  It  is  possible  if  he 
had  severe  enough  pain  for  an  individual  to  be 
weak,  but  I  can't  imagine  how  it  could  just  choose 
the  arms.  The  next  fact  is  the  fact  that  he  had  this 
pain  in  1953  which  came  on  after  a  very  strenuous 
several  days  of  emotional  activity  and  I  don't  know 
how  much  physical  activity  was  mixed  up  in  that, 
it  isn't  stated,  there  is  no  statement  made  in  there 
as  to  what  precipitated  this  pain,  and  an  examina- 
tion made  at  this  time,  as  was  also  true  after  the 
first  one,  revealed  no  findings  objectively  that  were 
stated.  It  could — the  Doctor  could  have  seen  that 
the  heart  was  acting  abnormally.  Now,  pulse  [377] 
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can  be  counted;  blood  pressure  can  be  taken;  heart 
size  can  be  determined — as  I  understand  fluoro- 
scopic examinations  were  done,  particularly  after 
the  second  one ;  fluoroscopic  examinations  were  done 
on  this  man  twice  a  year  in  1951  and  '2,  and  cer- 
tainly if  there  had  been  any  particular  change,  the 
same  man  having  done  these  fluoroscopics  should 
have  been  able  to  detect  them,  so  I  would  have  to 
feel  that  there  was  no  physical  evidence  to  indicate 
there  had  been  any  change  in  his  heart  between  1950 
and  1953,  and  even  after  his  second  episode  of  pain, 
we  do  not  have  any  indication  that  it  had  to  be  an 
angina  type  of  pain.  There  are  many  things  that 
give  chest  pain.  He  had  no  other  cardiac  symptoms 
that  are  recorded  in  the  record  any  place  that  I  saw. 
His  blood  pressure  had  run  within  nomial  range 
taken  several  times,  his  pulse,  I  think,  was,  on  one 
or  two  occasions,  reported  as  being  a  little  bit  fast, 
which  anybody  might  have  with  pain  or  particularly 
with  excitement  or  with  worry,  and  I  don't  believe 
that  it  would  have  much  more  significance  than 
that.  It  would  be  hard  for  me  to  feel  that  he  could 
have  had  any  serious  heart  involvement.  He  had  the 
same  findings  over  a  period  of  three  years,  had  no 
evidence  of  any  heart  strain  during  these  few  days 
I  was  with  him,  and  we  were  on  a  small  ship,  so 
that  we  saw  each  other  very  frequently.  I  saw  him 
work  for  at  least  a  good  30  minutes  trying  to  land 
a  big  fish.  I  know  it  was  physical  effort,  and  quite 
severe  physical  [378]  effort,  because  I  saw  him  tug 
and   pull,   and   yet,   following   this,   there   was   no 
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change  in  color,  no  cyanosis  nor  pallor.  There  was 
no  distention  of  the  neck  veins.  The  man  had  no 
short — he  had  no  shortness  of  breath,  he  complained 
of  no  pain  of  any  kind.  In  fact,  the  only  thing  that 
seemed  to  irk  him  was  the  fact  that  he  had  lost  the 
fish.  Following  this,  he  carried  on  perfectly  normal 
activity  the  rest  of  the  day  and  must  have  felt  very 
good,  because  it  was  his  idea  that  we  get  up  early 
the  following  morning  to  hunt  doves,  and  I  believe 
if  he  had  been  tired  or  fatigued,  he  would  not  have 
been  so  enthusiastic  about  it,  and  the  next  morning 
when  we  got  up  and  went  ashore,  he  hiked  around 
the  countryside,  including  a  small  hill  with  no  obvi- 
ous evidence  of  short  breathing,  certainly  he  didn  't 
complain  of  pain,  because  I  was  with  him  when  he 
was  doing  this  walking.  I  don't  think  he  was  as 
short  of  breath  as  I  was  on  walking  up  that  hill,  so 
when  you  put  all  those  facts  together,  it  just  don't 
make  it  possible  for  me  to  feel  that  something  sud- 
den was  going  to  happen  right  then,  because  there 
was  no  change  in  the  pathology  in  his  heart  within 
that  five  minutes.  Now,  I  would  feel  that  if  this  man 
had  had  some  coronary  insufficiency,  because  of  the 
atheromatous  plaques  in  his  blood  vessels  in  the 
heart,  that  would  have  been  the  cause  of  his  death, 
that  we'd  have  expected  to  have  found  evidence  of 
an  acute  coronary  involvement  of  some  kind,  such 
as  a  coronary  occlusion  with  [379]  thrombosis,  and 

I  mean  an  organic  occlusion,  and 

Q.     Will  you  let  me  interrupt  you?  Will  you  de- 
scribe what  you  mean  by  an  organic  occlusion  ? 
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A.  I  mean  by  that,  that  it  is  a  substance  in  the 
artery  so  that  the  blood  cannot  get  through.  There 
is  plenty  of  blood  present,  but  it  cannot  get  through 
it. 

Q.  What  kind  of  a  substance  would  that  be, 
Doctor? 

A.  It  most  commonly  would  be  a  clot,  and  as 
stated  the  autopsy  certainly  did  not  find  any  or- 
ganic clot. 

Mr.  Kriesien:  If  the  Court  please,  I  move  that 
that  answer  be  stricken  from  the  record  on  the 
ground  that  according  to  the  autopsy  report  they 
did  not  or  do  not  fijid  such  a  clot. 

Mr.  Beebe:  Well,  Mr.  Kriesien,  it  is  your  ques- 
tions which  I  have  which  are  assumed,  and  I  don't 
think  it  takes  a  Doctor  to  read  the  translation  with 
regard  to  the  record. 

The  Court :  The  mere  fact  that  there  was  an  ab- 
sence of  a  clot  is  noteworthy;  isn't  it? 

Mr.  Beebe :  Yes,  and  the  Mexican  Doctor  specifi- 
cally said,  on  examination  by  Mr.  Kriesien,  that 
there  was  no  evidence  of  anti-mortem  clot. 

Mr.  Kriesien:  That  is  correct;  I  withdraw  my 
objection. 

The  Court:     Overruled. 

The  Witness:     So  that  I  don't  know  of  any 

Q.  (By  Mr.  Beebe):  Pardon  me,  Doctor,  for 
the  interruptions.  [380]  I  didn't  hear  the  miocar- 
dial  infarction. 

A.     There  was  no  evidence  of  miocardial  infarc- 
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tion  that  one  would   expect  to   follow  a  coronary 

thrombosis,  therefore 

Q.  Oh,  Doctor,  pardon  me  for  interrupting  you, 
but  what  is  a  miocardial  infarction;  will  you  de- 
scribe it  for  the  Court,  please? 

A.  A  miocardial  infarction  is  an  area  of  tissue 
that  has  been  killed,  you  might  say,  or  dead  tissue 
because  of  a  lack  of  blood  supply  going  to  that  par- 
ticular tissue,  so  that  a  miocardial  infarction  would 
be  an  area  of  heart  muscle  that  literally  has  died  or 
become  destroyed. 

Q.  What  is  the  common  cause  of  that,  for  the 
Court? 

A.  Coronary  insufficiency?  Well,  the  common 
cause  will  be  a  coronary  thrombosis,  you  can  get  it 
from  anything  that  will  decrease  blood  supply  ade- 
quately fast  enough. 

Q.  Now  let  me  ask  you  one  question,  and  then 
you  can  continue  your  answer.  Are  those  things  that 
you  have  just  mentioned,  coronary  occlusion  with 
infarction  and  thrombosis,  are  they  sudden  death 
matters  ? 

A.  They  can  be,  in  fact  they  quite  commonly  are 
and  I  would  have  expected  that  the  autopsy  should 
have  shown  some  of  those  factors  if  the  cause  of  his 
death  was  due  to,  as  you  stated,  an  internal  reason 
with  the  material  that  has  been  given  me  as  regards 
what  his  physical  findings  showed,  what  his  history 
showed,  and  what  the  autopsy  showed.  Now,  [381] 
if  we  realize  that  in  sudden  death  we  have  two  fac- 
tors that  are  so  effectively  involved,  particularly  in 
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the  type  of  sudden  death  this  man  had,  one  of  them 
being  a  coronary  involvement,  as  I  have  mentioned, 
coronary  occlusion  and  the  thrombosis  and  miocar- 
dial  infarction,  which  by  itself  can  produce  a  change 
in  heart  rhythm  of  a  serious  nature,  that  would  lead 
to  death.  It  could  also  produce  shock,  which  I  be- 
lieve this  man  had  evidence  of.  It  could  also  pro- 
duce passive  congestion  if  the  man  lived  long 
enough  for  circulation  to  be  maintained  that  long, 
but  all  of  those  which  this  man  had,  there  was  no 
miocardial  infarction  shown,  so  I  don't  know  how  to 
explain  why  the  heart  went  into  its  obvious  asystole 
or  change  of  rhythm  so  that  this  man  died  of  any 
mechanism  as  regards  having  its  origin  suddenly  on 
the  inside. 

Q.     As  regards  any  internal  origin ;  is  that  it  ? 

A.     Yes. 

Q.  Now,  Doctor,  with  special  reference  to  the 
matter  of  the  gallstones,  I  believe  that  the  auto])sy 
shows  that  there  were  two  gallstones,  one,  one  cen- 
timeter in  diameter  which  was  located  at  the  union 
of  the  systic  duct  and  the  common  bile  duct,  the 
other  of  three  millimeters  was  in  the  fundus  and  it 
was  testified  by  Dr.  Serrano  when  Mr.  Kriesien 
examined  him,  that  both  of  those  gallstones  were 
free.  Now,  in  your  opinion,  do  the  presence  of  those 
gallstones  or  any  of  the  [382]  facts  shown  in  the 
autopsy  concerning  the  bile  and  so  forth,  the  40 
centimeters  of  bile,  in  your  opinion  are  they — are 
those  factors  of  significance  in  this  case? 

A.     No,  in  my  opinion  they  are  not. 
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Q.     Will  you  give  your  reasons,  Doctor"? 

A.  Yes.  My  reasons  are  first,  according  to  the 
history  that  was  given  in  this  clinical  story  by  the 
two  doctors  who  had  examined  him,  Dr.  McKeown 
and  Dr.  McBride,  he  had  no  story  of  digestive  dis- 
turbances. Second,  he  had  no  story  of  jaundice  or 
anything  that  would  suggest  that  the  gallstone  had 
ever  blocked  the  common  duct.  He  had  no  history  of 
pain  that  would  suggest  gallbladder  pain,  unless 
those  two  episodes  of  pain  mentioned  could  have 
been  due  to  the  gallbladder.  He  was  on  a  perfectly 
normal  diet  while  he  was  with  us,  and  didn't  stay 
away  from  the  ordinary  foods  we'd  expect  to  upset 
a  gallbladder,  if  he  had  gallbladder  disease.  I  think 
it's  further  pretty  well  established  that  there  are 
many  people  that  have  gallstones  in  an  autopsy  that 
never  had  a  symptom  and  never  had  any  trouble 
from  them.  I  know  that  it  is  not  uncommon  in 
women  of  middle  age  that  have  had  children,  the  old 
axiom  used  to  be  "fair,  fat,  forty,  and  female,"  that 
never  had  any  symptoms  and  yet  you  frequently 
will  find  stones  at  autopsy.  They  never  had  any 
heart  trouble  that  the  gallstones  might  have  caused. 

The  Court :  Isn  't  it  a  fact,  that  if  the  stones  are 
not  [383]  large  enough  they  would  dissipate  them- 
selves by  the  absence  of  fats  and  other  substances 
in  most  cases  ? 

The  Witness:  I  don't  believe  that  has  been  very 
well  established,  your  Honor,  that  a  stone  will  dis- 
solve itself. 

The  Court:     At  any  rate,  with  a  fat-free  diet,  if 
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they  were  relatively  small,  they  would  give  no  par- 
ticular trouble;  isn't  that  correct? 

The  Witness:  I  think  that  is  correct,  and  I 
think  it  is  further  correct  that  it  doesn't  necesarily 
— or  in  fact,  I  would  feel  that  the  bigger  the  stone, 
the  safer  it  would  be,  because  a  big  stone  in  the  gall- 
bladder is  going  to  stay  there.  If  they  are  smaller, 
they  may  go  out  in  the  duct. 

The  Court:  Well,  I  tried  a  case  one  time  where 
a  gallbladder  was  revealed  on  autpsy  had  com- 
pletely hardened  the  whole  bladder.  Is  that  an  un- 
usual situation? 

The  Witness:  That  w^ould  be  a  rather  unusual 
situation  there,  because  calcium  deposits  into  the 
wall  of  the  gallbladder,  and  it  would  be  a  little  bit 
imusual  because  the  stones  are  made  inside. 

The  Court:     All  right,  pardon  me. 

The  Witness :  (iallstones  are  made  of  cholesterol 
stones  and  of  calcium  stones  and  then  we  have  the 
third  one,  the  mixed  stone,  and  it  further  stated 
that  these  were  free,  and  if  they  were  free  then  it 
means  that  they  must  not  have  [384]  been  caught 
in  the  ducts  to  have  produced  any  particular  reflex 
trouble,  or  we'd  have  expected  to  have  found,  if 
they  were  bound  down,  particularly  the  location  of 
a  bile  stone  in  such  a  position,  and  be  free — I  might 
be  able  to  demonstrate  that  better  with  a  diagram 

Mr.  Beebe :  May  I  have  this  marked  for  identi- 
fication ? 

The  Clerk:     Plaintiff's  Exhibit  42. 
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(Document    was    thereupon    marked   Plain- 
tiff's Exhibit  42  for  Identification.) 

The  Court:  I  think  before  you  begin  the  expla- 
nation with  your  diagram,  we  will  take  a  short 
recess. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:     All  right,  proceed. 

Q.  (By  Mr.  Beebe)  :  Doctor,  you  were  about  to 
explain  to  the  Court  the  physiology  of  this  gallblad- 
der matter. 

A.  Well,  I  thought  possibly  it  would  be  easier. 
Now,  he  stated  the  stones  were  in — this  drawing  of 
the  gallbladder  which  is  shown  here,  that  I  will  put 
a  number  one  on  with  a  circle  around  it  is  the  gall- 
bladder itself.  Now,  number  two  which  is  circled 
with  an  arrow  pointing  to  it,  shows  the  cystic  duct. 
Number  three,  which  we  will  label  the  same  way 
shows  the  hepatic  duct,  and  number  four  which  we 
will  label  the  same  way  shows  the  common  bile  duct. 
Now,  this  is  drawn  according  to  scale  being  six 
times  above  average.  I  mean  this  takes  an  average 
gallbladder — this  has  been  [385]  enlarged  six  times, 
so  we  will  just  make  a  note  up  there  six  times,  so 
that  it  will  give  an  idea  of  the  comparison  of  sizes. 
This  was  those  two  gallstones  which  were  just  put  in 
here  (indicating),  it  is  not  the  position  that  they 
were  stated — I  am  going  to  label  them  by  calling 
this,  one,  supposed  to  show — suppose  we  leave  it 
there,  so  I  will  label  this  one  A  with  a  circle  around 
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it  which  is  the  big  one,  and  I  will  label  this  one  with 
B,  which  is  the  little  one.  Now,  as  stated  the  big  one 
was  one  centimeter  or  ten  millimeters  in  diameter, 
and  that  the  small  one  was  three  millimeters  in  di- 
ameter. The  small  one  was  supposed  to  be  in  the 
fimdus,  where  it  is  located.  The  big  one,  however, 
was  stated  to  be  at  the  mouth  of  the  cystic  and 
common   ducts   where   they   come   together,    which 
w^ould  have  placed  this  stone  in  this  position,  which 
I  am  showing  an  arrow  which  we  will  put  down 
here  the  position  of  A.  It  was  also  stated  to  be  free, 
which  is  hard  to  imagine,  but  it  is  true  we  do  have 
this  irregularity  on  the  lining  which  is  extended 
down   into   the   mouth   here    (indicating)    and   un- 
doubtedly it  must  have  been  enough  to  have  held  it 
in  this  spot,  and  by  free  must  mean  that  it  was  not 
impacted  in,  and  as  the  man  never  had  jaundice,  it 
must  mean  that  it  never  got  out  here  to  block  the 
hepatic  duct.  The  man  never  had  gallbladder  pain, 
unless  these  two  episodes  of  pain  that  he  had  was 
gallbladder    pain.    It    could    not    have    very    well 
blocked  any  of  these  ducts  to  [386]  any  appreciable 
degree  or  we  would  have  had  pain  from  the  con- 
traction of  the  duct  attempting  to  remove  the  stone 
particle.  Now,  I  think  that  explains  the  location  of 
where  the  autopsy  says  it  was,  and  the  comparative 
sizes. 

Mr.  Beebe:  May  the  Court  please,  plaintiff 
oft'ers  Plaintiff's  Exhibit  42  for  the  purpose  of  illus- 
trating the  testimony  of  Dr.  Rush  on  this  point. 
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Mr.  Kriesien:  No  objection  for  the  purpose  of 
illustrating. 

The  Court :     It  will  be  received  for  that  purpose. 

(Document  previously  marked  Plaintiff's 
Exhibit  42  for  Identification  was  thereupon 
received.) 

Q.  (By  Mr.  Beebe) :  Now,  Dr.  Rush,  is  it  pos- 
sible for  a  gallbladder  disturbance — oh — before  I  ask 
that,  is  40  ccs.  of  dark  green  bile  an  abnormal  find- 
ing in  a  gallbladder  ? 

A.     No,  it  is  not. 

Q.  Now,  Dr.  Rush,  is  it  possible  for  a  gallblad- 
der disturbance  to  initiate  some  soi*t  of  a  reflex 
which  would  cause  an  arhythmia  of  the  heart? 

A.     Yes,  it  is. 

Q.  Now,  returning  to  the  hypothetical  facts  in  the 
matter  you  have  been  assuming.  Doctor,  and  assum- 
ing all  of  those  things  and  with  special  reference  to 
the  gallbladder  situation  [387]  which  you  have  dis- 
cussed, do  you  have  an  opinion  whether  it  is  likely 
or  probable  in  this  case  that  any  gallbladder  dis- 
turbance initiated  any  arhythmia  of  Mr.  Lyons' 
heart  on  the  occasion  of  the  fatal  incident? 

A.     Yes,  I  do  haA-e  an  opinion. 

Q.     And  what  is  your  opinion? 

A.     It  is  my  opinion  that  it  did  not. 

Q.  And  just  to  shorten  it  up,  Mr.  Kriesien ;  what 
would  your  reasons  be,  the  ones  you  have  explained 
suggest  to  explain  this  gallbladder? 

A.     My  reasons  for  what? 
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Q.     For  your  opinion  that  you  gave  us. 

A.    All  right. 

Q.  All  right,  Doctor,  will  you  give  your  reasons 
for  that  opinion? 

A.  Yes,  the  reasons  for  my  opinion  are  as  fol- 
lows: That  this  man  gives  no  story  of  having  had 
gallbladder  disease.  He  gives  no  story  of  having  had 
any  gallstone  symptoms.  He  gives  no  story  of  hav- 
ing had  a  dilated  or  distended  viscus  like  we'd  ex- 
pect to  get  if  you  were  going  to  reflexly  have  a  gall- 
stone involvement  or  an  arhythmia  of  the  sjmapa- 
thetic  or  parasympathetic  nerves  to  the  heart. 

Q.  Now,  then,  Doctor,  a  few  moments  ago  you 
were  testifying  and  you  defined  what  you  meant  by 
an  organic  coronary  occlusion.  Is  there  some  other 
kind  of  organic  occlusion'?  [388] 

A.  The  word  properly  used  would,  of  course, 
would  mean  an  organic  coronary  occlusion,  but  if 
you  don't  have  an  adequate  amount  of  blood  going 
to  the  heart  such  as,  we'll  say  a  big  hemorrhage,  so 
that  there  is  no  blood  can  get  to  the  coronary,  you 
will  have  the  same  thing  that  you  would  have  with 
an  organic  occlusion,  or  one  could  describe  that  as 
a  functional  occlusion,  if  you  wish. 

Q.  Now,  Doctor,  will  you  explain  what  you  mean 
by  the  term  "coronary  insufficiency"? 

A.  Coronary  insufficiency  means  that  there  is 
not  an  adequate  amount  of  blood  going  through  the 
coronary  artery  to  take  care  of  the  nourishment  of 
the  heart  muscle  at  the  time  that  the  heart  muscle 
needs  that  nourishment.  Now,  that  is  a  long  way 
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around,  but  what  I  mean  is  a  heart  that  is  working 
needs  more  blood  than  a  heart  that  is  not  working, 
and  where  you  would  not  necessarily  have  to  have 
a  coronary  insufficiency  if  it  was  getting  adequate 
blood  at  rest,  and  yet  if  you  would  have  this  indi- 
vidual exercise  and  his  heart  did  more  work,  then 
the  artery  might  not  get  the  amount  of  blood  where 
you  could  have  a  coronary  insufficiency  at  that  time, 
such  things  as  hemorrhage  or  shock,  in  which  there 
is  not  enough  blood  gets  to  the  heart  to  be  pumped 
out  into  the  aorta  so  that  it  can  fill  the  coronaries 
without  a  functional  aifair,  such  things  as  a  true 
narrowing,  if  it  were  narrow  enough  so  that  it 
couldn't  take  the  amount  of  blood  needed  [389] 
would  be  an  organic  insufficiency.  T  think  you  might 
liken  it  to  an  irrigation  ditch,  that  ditch  needs  a 
certain  amount  of  water,  and  if  somebody  puts  a 
dam  in  the  ditch,  why,  you  have  got  the  water 
Avhere  it  can't  go  through,  but  on  the  other  hand  if 
the  ditch  itself  is  not  big  enough,  you  would  have 
the  same  thing. 

Q.  Your  reference  to  your  first  one,  w^ould  that 
be  organic? 

A.  The  first  one  would  be  organic  and  the  second 
one  would  be  functional. 

Q.  Now,  if  the  Court  please,  I  wish  to  put  a 
question  to  the  witness  which  probably  would  bring 
about  an  objection,  because  it  will  seek  to  elicit  an 
answer  upon  the  shotgun.  I  wish  to  do  it,  because  it 
occurs  to  me  that  with  the  futher  foundation  that 
has  been  laid,  it  may  be  admissible,  and  if  it  is  not. 
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I  should  like  to  make  it  in  the  form  of  an  offer  of 

proof,  if  I  may. 

The  Court :  That  is  the  matter  we  discussed  yes- 
terday ? 

Mr.  Beebe :     Yes,  your  Honor. 

The  Court:     Do  you  have  it  written  out? 

Mr.  Beebe:  No,  your  Honor,  I  didn't.  I  got  busy 
working  last  night,  and  I  did  not  get  to  that.  I  apol- 
ogize to  your  Honor,  but  I  worked  until  three 
o'clock  in  the  morning,  but  I  did  not  get  it  written. 

The  Court:  Well,  that's  all  right,  I  would  sug- 
gest that  the  Doctor  be  excused  temporarily  while 
the  offer  of  the  [390]  plaintiff  is  made. 

Mr.  Beebe :  Yes.  Then  I  will  have  no  more  direct 
examination. 

The  Court:     Will  you  step  out,  please? 

(Witness  leaves  courtroom.) 

Mr.  Beebe:  May  the  Court  please,  the  plaintiff 
respectfully  offers  to  prove  as  follows :  The  witness 
would  be  asked  to  assume  the  same  facts  which  he 
has  been  assuming  in  his  testimony  in  this  case,  and 
he  would  be  asked  to  state  whether  he  has  any  opin- 
ion as  to  whether  there  were  any  outside  or  any  ex- 
ternal forces  other  than  the  last  shotgun  blast  which 
he  heard,  which  could  probably  have  initiated  the 
fatal  heart  incident  of  February  10,  1953.  If  per- 
mitted to  answer  the  witness  would  say  that  he  has 
an  opinion,  and  if  asked  what  that  opinion  was,  he 
would  testify  that  in  his  opinion  there  was  no  other 
incident,  other  than  the  last  shotgim  blast  that  he 
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heard  which  likely  or  probably  initiated  the  fatal 

heart  incident  of  February  10,  1953. 

The  Court:  Well,  counsel,  it  occurs  to  me  that 
that  matter  has  been  adequately  covered  by  the 
Doctor. 

Mr.  Beebe:  I  think  it  has  been  covered  by  a 
process  of  elimination,  it  has,  and  now  in  our  effort 
to  make  a  full  presentation,  we  simply  want  to  pre- 
sent it  in  the  positive  form,  and  we  are  making  our 
offer  of  proof  for  the  record. 

The  Coui^t :  I  think  I  am  afraid  of  that  question, 
counsel,  [391]  I  think  I  would  be  afraid  for  the  rec- 
ord, too.  I  think  that  it  has  been  adequately  covered 
by  a  process,  as  you  have  suggested,  of  elimination, 
possibly  by  sort  of  a  negative  approach,  but  I  think 
I  have  a  complete  understanding  of  the  Doctor's 
reasons  for  that,  and  the  offer  of  proof  will  be 
denied. 

Mr.  Beebe:  As  a  matter  of  fact,  your  Honor, 
under  the  circiunstances,  the  plaintiff  will  withdraw 
her  offer  of  proof. 

The  Court:  All  right.  Mr.  Crier,  will  you  get 
Dr.  Rush? 

(Witness  resumes  stand.) 

Mr.  Beebe:  I  have  finished  the  direct  examina- 
tion. 
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Cross-Examination 
By  Mr.  Kriesien: 

Q.  Dr.  Rush,  I'd  like  to  have  you  describe  with 
particularity  the  material  facts  upon  which  you 
predicate  your  opinion  that  you  gave  that  the  condi- 
tion of  Mr.  Lyons'  heart  was  normal  for  a  man  in 
his  age  range. 

A.  Well,  I  don't  know  that  there  would  be  any- 
thing different  than  what  I  stated  before.  There  is 
a  man  that  by  autopsy  showed  apparently  some 
atheromatous  plaques  in  his  coronaries,  apparently 
had  some  on  the  aortic  valve.  They  state  the  aortic 
valve  was  stiifened  and  hardened.  They  state  that  he 
had  a  slight  amount  of  ventricular  hypertrophy. 
Now,  I  think  it's  very  fair  to  say  in  a  man  of  48  to 
50  you  can  find  those  things  in  a  reasonable  major- 
ity of  people,  and  I  don't  believe  [392]  that  one  can 
state  that  that's  particularly  out  of  the  realm  of 
what  might  be  expected  in  that  age  group.  There 
are  very  few  people  or  very  few  autopsies  that  I 
have  seen,  and  I  think  I  have  checked  hundreds  of 
hearts,  that  I  haven't  found  some  atheromatous 
plaques  in  the  aorta  or  the  valves  and  under  the 
coronaries  in  that  mid-age  group.  It  does  not  state 
that  there  was  any  thrombosis  or  sclerosis.  It 
doesn't  state  there  was  any  miocardial  infarction. 
It  does  not  state  there  is  any  evidence  of  fibrosis  as 
though  there  had  been  chronic  lack  of  nourishment. 
It  does  not  state  that  the  valve  leaflets  were  de- 
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formed.  It  does  not  state  that  the  aorta  itself  was  di- 
lated. It  does  not  state  that  the  coronary  arteries 
were  interfered  with  in  any  way,  so  it  should  have 
been  able  to  function  as  a  normal  heart,  and  must 
have  as  this  man  had  no  symptoms,  had  no  physical 
findings  that  were  demonstrated  on  at  least — there 
w^ere  seven  examinations  that  are  recorded,  and  I 
just  have  to  assume  that  with  a  complete  negative 
history,  completely  negative  physical  examination, 
normal  electrocardiogram,  normal  fluoroscopic  ex- 
amination— in  fact  all  of  his  lab  work  was  normal, 
except  on  the  uric  acid  which  showed  the  gouty  con- 
dition which  he  had,  and  it  was  normal,  of  course, 
part  of  the  time  it  was  being  treated — I  would  think 
that  one  would  consider  it  a  normal  heart  for  the 
age  group. 

Q.  Dr.  Rush,  those  were  dead  individuals  that 
you  examined  [393]  their  hearts,  and  they  had  died 
of  some  heart  condition"? 

A.  Yes,  or  other  conditions;  they  weren't  all 
heart  deaths. 

Q.  And,  Doctor,  I  wdsh  you  would  state  with 
particularity  the  facts  upon  which  you  predicate 
your  opinion  as  to  the  medical  cause  of  Mr.  Lyons' 
death,  namely,  the  emotional  reaction,  medical 
shock,  and  into  ventricular  fibrillation  and  death. 
The  facts  upon  which  you  base  that  opinion  ? 

A.  I  believe  we  can  definitely  state  this  man  had 
a  serious  cardiac  arhythmia,  and  that's  stated  upon 
my  own  personal  findings  at  the  time  of  his  death. 
When  I  saw  this  man  he  was  still  alive,  he  was  un- 
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conscious,  he  was  cyanotic,  he  showed  stertorous 
breathing,  and  he  gradually  .developed  pulmonary 
edema.  He  was  pulseless.  I  was  unable  to  hear  any 
heart  tones  with  my  ear  against  his  bare  chest.  I 
had  no  stethoscope.  I  was  unable  to  feel  any  heart 
beat  with  my  hand  on  his  chest.  I  did  feel  that  I  felt 
somewhat  of  a  tremulous  type  of  movement  under- 
neath his  chest  when  I  first  saw  him.  Now,  he  lived 
for  a  few  minutes  after  I  saw  him.  I  would  feel  that 
he  must  have  had  some  circulation  or  he  couldn't 
have  lived  that  long.  It  couldn't  have  been  a  ven- 
tricular fibrillation  all  the  time  or  he  couldn't  have 
lived  that  long,  and  I  don't  believe  he  could  have 
had  the  same  chain  of  symptoms.  I  think  if  he  had 
had  a  ventricular  fibrillation  from  the  very  start, 
that  he  would  have  suddenly  fainted  or  become  un- 
conscious, go  into  stertorous  breathing  [394]  prob- 
ably within  a  matter  of  20  to  30  seconds,  probably 
not  lived  over  a  minute  and  a  half,  and  probably 
would  have  had  no  pulmonary  edema,  and  probably 
would  not  have  developed  as  much  cyanosis  as  he 
did,  and  certainly  would  not  have  lasted  the  period 
of  time  that  he  did.  So,  he  must  have  had  some  cir- 
culation to  produce  the  passive  congestion  which 
was  shown  by  the  autopsy,  namely,  the  enlargement 
of  the  liver  and  the  changes  described  in  the  lungs. 
I  feel  that  in  a  sudden  death  of  that  type,  there  are 
two  reasons  why  it  occurs  out  of  a  clear  sky.  One  is 
a  miocardial  infarction  due  to  a  coronary  thrombo- 
sis, and  that  is  not  an  uncommon  finding,  and  it  is 
followed  by  a  serious  arhythmia,  and  not  in  effect 
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ventricular  fibrillation.  It's  because  of  that  finding 
that  Dr.  Levine  advised  that  quinidine  be  used  to 
try  to  prevent  such  a  complication.  That  was  not 
done  on  this  man's  autopsy,  therefore  something 
else  must  have  produced  it  and  the  other  common 
causes,  and  when  I  say  common  causes,  remember 
that  ventricular  fibrillation  itself  is  not  too  common, 
so  that  none  of  these  causes  will  be  too  common,  but 
emotional  tension,  of  which  loud  noise  has  been  re- 
ported as  being  one  cause,  pain,  emotional  strain  or 
tension  caused  by  any  sudden  type  of  reaction,  such 
as  an  individual  that  might  be  a  soldier,  which  T  be- 
lieve is  the  parallel  you  used,  wouldn't  have  such 
an  attack  when  he  was  going  over  the  top  facing  the 
gunfire,  but  he  might  well  have  such  an  attack  when 
he  got  home  after  [395]  he  had  been  through  such 
an  affair  and  had  relaxed 

Q.  Dr.  Rush,  I  don't  want  to  interrupt  you;  in 
your  giving  the  common  causes  of  ventricular 
fibrillation,  I'd  like  to  have  you  restrict  yourself 
to  the  facts  insofar  as  possible. 

A.     Well,  I  said  that  I  thought  loud  noise 

Q.  You  have  emotional  tension  and  then  you 
have  pain  that  you  have  raised  as  two  of  the  com- 
mon causes ;  what  are  the  other  causes  % 

A.  Well,  we  stated  that  miocardial  infarction  as 
a  result  of  the  coronar}^  thrombosis  is  the  first  one. 

Q.     I  was  asking  about  the  other  common  causes. 

A.  Reflex  phenomena  is  probably  more  common, 
is  reflexes  from  the  back  of  the  throat  or  gastro- 
intestinal attacks,  although  I  assume  other  reflexes 
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could  do  it.  Certain  drugs  such  as  toxic  doses  of 
digitalis  can  do  it;  quinidine  has  been  known  to  do 
it;  certain  irritating  gases;  pulmonary  emboli.   I 
think  that  covers  it. 

Q.  What  do  you  mean,  Doctor — well,  I  don't 
want  to  get  into  that  right  now.  Those  are  the  other 
common  causes  of  the  occurrence  of  ventricular 
fibrillation  ? 

A.     They  are  the  majority  of  them. 

Q.     All  right,  continue,  Doctor. 

A.  I  couldn't  swear  that  I  might  not  have  for- 
gotten one,  but  that  is  the  ordinary  things. 

Q.     Continue,  Doctor.  [396] 

A.     On  what? 

Q.  You  were  giving  a  recital  of  the  facts  upon 
which  you  based  your  opinion.  Is  that  all  the  facts  ? 

A.  Oh,  no,  I  thought  you  asked  me  about  ven- 
tricular fibrillation. 

Q.     No. 

A.  That's  the  way  I  understood  the  question. 
Will  you  read  the  question  again  then,  please  ? 

(Question  read.) 

A.  Next,  as  stated,  I  believe  the  arhythmia  was 
quite  definitely  shown  by  what  I  saw  and  felt  my- 
self. Next  is  stated  he  did  not  die  immediately  or  he 
could  not  have  developed  the  passive  congestion 
which  he  had.  Third,  there  was  some  element  of 
shock  present.  Shock  can  come  from  a  coronarv 
thrombosis  and  a  pericardial  infarction,  but  as 
stated,  again,  the  autopsy  doesn't  show  that  he  had 
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it,  so  that  something  else  must  have  precipitated  the 
shock  and  also  caused  ventricular  fibrillation,  so 
that  we  had  an  individual  here  that  has  a  negative 
past  history,  normal  physical  findings  on  several 
physical  examinations,  normal  electrocardiograms, 
normal  fluoroscopic  examinations  are  reported,  and 
autopsy  findings  such  as  slight  left  ventricular  hy- 
pertrophy, atheromatous  plaques  on  the  coronary 
vessels,  and  hardening  and  stilfening  of  the  aortic 
valve,  some  dilitation  of  the  mitral  ring  and  the 
other  findings  that  go  with  passive  congestion,  and 
gallstones.  [397]  The  two  gallstones  that  have  been 
mentioned,  I  don't  believe  any  of  those  are  etiologi- 
cal facts,  for  I  think  that  passive  congestion  was  a 
result  and  not  a  cause.  There  is  nothing  rej^orted 
about  the  miocardium  or  the  heart  muscle  showing 
any  degenerative  change  nor  fibrosis  nor  changes 
that  would  suggest  that  it  had  been  a  heart  under 
poor  nourishment  from  coronary  insufficiency  in  a 
chronic  way.  There  was  no  dilatation  that  one  would 
expect  if  the  heart  had  been  under  strain  very  long, 
so  it  must  have  lost  its  nourishment  quite  rapidly, 
and  having  those  factors,  plus,  as  I  stated,  negative 
factors  on  the  physical  side  and  history  in  life,  it 
would  seem  to  me  that  we  would  have  to  explain  it 
on  the  basis  of  some  outside  emotional  or  outside 
cause  for  an  emotional  upset  of  some  kind.  I  don't 
know  of  any  other  way  to  explain  it. 

Q.  Well,  then.  Doctor,  as  I  understand  it,  to  at- 
tempt to  shorten  your  explanation,  you  base  your 
opinion  on  a  negative  past  case  history  and  the  au- 


vs.  Jane  S.  Lyons  411 

(Testimony  of  Dr.  Homer  P.  Rush.) 

topsy  finding's  and  what  3^ou  observed  at  the  time  of 

the  occurrence;  is  that  substantially  correct? 

A.  And  negative  electrocardiograms  and  tluoro- 
scopic  examinations. 

Q.  That  was  included  in  my  negative  past  case 
history.  A.     O.K. 

Q.  Now,  when  did  you  first  ascertain  the  nega- 
tive character  of  the  past  case  history  of  Mr. 
Lyons?  [398] 

A.  I  don't  know  that  I  can  answer  that  question. 
I  don't  recall  when  I  first — I  got  bits  of  it  from  the 
ver}^  start  from  the  pilot  who  had  been  close  to  Mr. 
Lyons  for  years  and  was  very  fond  of  him,  was  the 
one  that  stayed  with  him,  with  the  body  after  this 
happened,  and  the  rest  of  them  went  back  to  town, 
to  the  ship,  and  in  talking  to  Bob  Lyons,  he  told 
me 

Q.     Bob  who  % 

A.  Bob  Parrick,  I  am  sorry,  and  he  stated  he 
had  no  illness,  that  he  had  always  been  strong, 
couldn't  imagine  how  it  could  happen  to  this  man; 
he  couldn't  understand  how  it  could  happen,  so  that 
I  began  to  get  my  first  information  about  it  within 
the  first  15  or  20  minutes,  and  with  an  individual 
who  had  lived  quite  close  to  him  as  an  associate,  and 
it  was  gradually  added  to  by  the  information  I  got 
later  by  contact  with  his  other  doctors. 

Q.  As  a  matter  of  fact,  you  were  advised  by 
Mrs.  Lyons  that  he  had  been  checked  over  by  Dr. 
McBride  and  that  he  was  in  generally  good  health  ? 

A.     That's  right. 
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Q.  When  did  you  first  obtain  Dr.  McBride's 
medical  case  history  file"? 

A.  Shortly  after  this  occurred,  and  proceeded 
to  misplace  it,  and  it  was  not  found  again  until  a 
short  time — well,  I  have  forgotten  just  exactly  when 
it  was,  it  was  not  too  long  ago.  [399] 

Q.     Did  you  read  it  when  you  got  it  ? 

A.  No,  I  never  did ;  I  looked  it  over  when  I  got 
the  electrocardiogram  and  I  was  going  to  study  it, 
and  in  the  meantime  due  to  some  moving,  it  was 
misplaced.  In  fact,  I  thought  it  was  lost. 

Q.  But  did  you  go  through  most  of  the  file,  Doc- 
tor? A.     I — ^^since  then,  yes,  sir. 

Q.     I  mean  at  that  time*? 

A.     No,  I  didn't  at  that  time. 

Q.  Then  do  I  understand  you  merely  looked  at 
the  electrocardiogram'? 

A.  No,  I  probably  glanced  at  the  other  phases  of 
it.  I  didn't  go  through  with  any  particular  care  as 
regards  drawing  a  conclusion  or  anything  from 
that,  or  having  any  information  to  what  treatment 
he  had  had  and  whether  he  had  been  examined 
twice  a  year;  I  didn't  know  that  until  I  read  Dr. 
McBride's  deposition. 

Q.     When  did  you  read  that  the  first  time? 

A.  About — within  the  past  month,  I  presume, 
maybe  not  that  long  ago. 

The  Court:  May  we  take  our  recess  now?  Two 
o'clock,  counsel. 

Mr.  Beebe:    Yes. 

Mr.  Kriesien:    Yes. 
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(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.)  [400] 

(Pursuant  to  adjournment,  proceedings  were 
resumed  at  2:00  o'clock  p.m.,  November  29, 
1955.) 

The  Court:     Proceed,  gentlemen. 

Mr.  Kriesien:  Dr.  Rush,  I  believe  ))efore  lunch 
that  you  had  testified  that  shortly  after  the  occur- 
rence you  had  Dr.  McBride's  medical  case  history 
or  file  and  you  had  made  some  examination  of  it, 
and  had  not  examined  the  deposition  until  some 
time  shoi*tly  before  this  trial  *?  A.     Right. 

Q.  Is  that  a  correct  statement,  that  shortly  after 
the  occurrence  the  only  information  you  had  con- 
cerning the  condition  of  Mr.  Lyons'  health  was  your 
observation  that  he  appeared  to  be  an  energetic  in- 
dividual, not  under  any  particular  strain  from  exer- 
tion of  marl  in  fishing  or  from  tramping  through 
these  hills;  he  appeared  to  be  in  good  health  and 
you  received  the  same  information  from  Mr.  Par- 
rick,  and  in  addition  did  you  have  the  findings  of 
the  Mexican  autopsy  report? 

A.  No,  I  did  not  have  the  entire  findings  of  it,  I 
had  a  short  note  that  was  given  me  after  we  had  made 
six  or  seven  trips  up  to  get  it,  which  I  assume  is 
sort  of  a  death  certificate,  the  note  I  had  to  take  to 
the  Governor  in  order  to  get  permission  to  take  the 
body  out  of  the  country,  and  in  that  it  stated,  I 
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think  there  were  one  or  two  or  three  statements,  I 
mean  I  have  forgotten  just  exactly  what  they  were, 
but  [401]  I  think  it  said  aortic  insufficiency  and 
maybe  coronary  insufficiency  and  maybe  superficial 
gunshot  wounds.  I  don't  recall  just  exactly  the  way 
it  was  worded,  but  it  was  the  only  thing  I  had  seen 
until  then. 

Q.  Now,  with  the  exception  of  having  read  Dr. 
McBride's  deposition  and  having  examined  the 
Mexican  autopsy  report  as  to  the  findings,  what 
other  material  information  have  you  gathered  since 
the  occurrence? 

A.     Since  the  accident  *? 

Q.     Since  the  occurrence? 

A.  Yes,  since  the  episode  occurred,  is  what  you 
want  to  know  ? 

Q.    Yes. 

A.     Well,  I  seen  the  electrocardiograms 

Q.  Well,  just  a  minute.  Dr.  Rush.  I  believe  you 
testified  that  you  had  the  electrocardiogram  and  Dr. 
McBride's  file  and  the  deposition? 

A.  One  of  them,  I  think  this  is  correct,  I  looked 
at  previously.  I  believe  there  were  two  of  them 
there,  and  I  believe  the  second  one  may  have  been 
in  this  big  envelope  that  he  sent  up,  but  I  only  re- 
call of  seeing  the  one  previous  to  when  I  went  over 
this  with  him  the  other  day. 

Q.     And  which  one  was  that,  do  you  recall? 

A.  That  was  the  one  that  showed  the  technical 
defect,  the  one  there  was  a  mistake  in  hooking  up 
the  arm  leads. 
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Q.  That  would  be  the  one  in  1950.  Well,  I  will 
ask  you [402] 

A.  If  you  just  open  them,  I  can  just  tell  you 
from  here  because  it  is  so  obvious.  Yes,  sir,  that's 
correct. 

Q.     The  1950  one?  A.    Yes. 

Q.  All  right.  When  did  you  first  examine  the 
electrocardiogram  of  February  4,  1953? 

A.  I  don't  know  that  I  can  give  you  that  date, 
it  was  comparatively  recent.  Maybe  I  can  make  my- 
self clearer  and  save  some  of  these  questions.  These 
were  sent  up  to  me  by  Dr.  McBride  and  they  were 
in  a  large  envelope.  At  that  time  I  was  moving  my 
offices.  That  went  into  a  group  of  other  papers  in  a 
file  and  I  couldn't  find  it  and  didn't  find  it  for 
months,  and  I  believe  my  wife  went  through  all  this 
material  that  I  had  taken  home  and  put  in  my  base- 
ment, that  I  had  taken  to  sort  before  throwing  it 
away,  and  found  it,  and  I  don't  believe  that  was 
more  than  a  few  weeks  ago.  I  don't  recall  just  when 
that  was.  Then,  that  material  included  Dr.  Mc- 
Bride's  notes  and  some  letters — no,  let's  see — there 
was  some  information  about  Mrs.  Lyons  in  there 
which  was  in  the  same  envelope.  I  sorted  it  all 
apart  and  put  all  of  that  that  pertained  to  Mr. 
Lyons  in  a  clip  and  gave  it  to  Mr.  Beebe,  and  I  did 
not  have — even  go  over  it  carefully  until  later. 

Q.  Did  you  say  that  was  a  few  weeks  ago,  did  I 
understand  you  to  say?  [403] 

A.     Shortly,  I  don't  know  just  exactly. 

Q.     Well,  Doctor,  just  to  refresh  your  memory. 
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I  v:as  furnished  with  this  information,  I  believe,  in 
November  or  December  of  the  year  1953;  is  that 
correct,  Mr.  Beebe? 

Mr.  Beebe:  Yes,  that  is  correct.  It  was  at  your 
request  I  obtained  them  from  Dr.  Rush  and  fur- 
nished them  to  you,  and  they  were  in  your  posses- 
sion for  some  time  while  you  had  them  copied. 

Mr.  Kriesien :     You  made  them. 

Mr.  Beebe :     Did  I  make  the  copies  or  you  ? 

Mr.  Kriesien:     Yes. 

Mr.  Beebe :  Well,  in  any  event  it  was  either  the 
last  part  of  1953  or  early  part  of  1954,  if  that  state- 
ment is  correct. 

The  Witness:  Well,  I  am  cei-tain  that  we  didn't 
find  those  that  were  mixed  up  in  the  other  files  in 
my  basement  until  later  in  1954. 

Q.  (By  Mr.  Kriesien) :  Well,  could  it  have 
been  in  1954  then? 

A.     I  don't  really 

Q.  Was  it  prior  to  your  giving  a  deposition  in 
December? 

A.  I  don't  believe  it  was.  My  memory  was  that 
it  wasn't,  but  I  couldn't  be  certain  of  that  either. 
All  the  records  one  goes  over,  I  just  don't  remem- 
ber it. 

Q.  Now,  Doctor,  a  few  questions  on  the  factual 
matters  of  the  occurrence.  You  had  known  Mr. 
Irwin,  Mr.  Lyons'  partner  [404]  for  a  good  number 
of  years'? 

A.  I  had  known  Mr.  Irwin  for  several  years, 
yes,  sir. 
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Mr.  Beebe:  If  your  Honor  please,  I  made  an 
error  in  my  statement  that  it  was  in  the  hitter  part 
of  1953  or  the  early  part  of  1954.  I  assumed  that 
Dr.  Rush's  deposition  was  taken  in  early  1954.  I  ob- 
serve in  fact,  it  was  in  January,  1955,  so  it  occurs 
to  me  that  when  I  furnished  you  with  those,  Mr. 
Kriesien,  was  shortly  before  the  date  of  the  deposi- 
tion, perhaps  a  month  or  so,  and  I  want  to  amend 
the  statement  that  I  made  to  that  effect. 

Mr.  Kriesien:  I  believe  that  is  correct,  Mr. 
Beebe,  we  are  both  off  a  year  there. 

Q.  (By  Mr.  Kriesien)  :  Dr.  Rush,  I  believe  you 
testified  that  Dr.  Chamberlain  and  you  and  Mr. 
Lyons  were  together  at  the  scene  of  this  occurrence, 
and  that  Dr.  Chamberlain  left.  Now,  Dr.  Chamber- 
lain testified  on  his  direct  examination  that  you  had 
been  placed  up  on  a  hill  to  where  doves  would  light 
in  a  tree,  or  words  to  that  effect,  and  he  stayed  with 
Mr.  Lyons  for  some  10  or  15  minutes  waiting  for 
some  birds  to  come  over,  and  he  left  to  go  to  the 
city.  Now,  does  that  refresh  your  memory? 

A.  Well,  that  isn't  exactly  the  way  things  hap- 
pened. I  might  have  been  placed  there  while  Dr. 
Chamberlain  was  there,  there  may  have  been  some 
doves  come  over  while  Dr.  Chamberlain  was  there, 
but  then  it  ended  up — the  fact  is  that  Mr.  Lyons 
and  [405]  I  were  together  right  alongside  the  road- 
way when  the  doves  really  started  to  come  over,  and 
I  was  moved  by  the  Mexican  up  towards  a  tree  that 
was  closer  to  the  city  than  Mr.  Lyons  was  sta- 
tioned.  If    I   recall    Dr.    Chamberlain's   testimony 
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correctly,  he  said  that  I  was  further  from  the  city 

than  Mr.  Lyons.  Well,  I  wasn't  when  the  accident 

happened ;  T  may  have  been  when  Dr.  Chamberlain 

left. 

Q.     Was  Mr.  Lyons  hunting  from  the  road  ? 

A.  No,  he  was  off  the  road  at  the  time  by  a  dis- 
tance of  probably — oh,  some  place  between  10  or  20 
or  30  feet. 

Q.  How  long  had  you  and  Mr.  Lyons  been  sep- 
arated prior  to  your  hearing  the  two  shotgun  shots 
that  we  are  speaking  of? 

A.  Oh,  I  don't  believe  over  a  matter  of  10  or  15 
minutes,  that  again  is  an  assumption. 

Q.  Now,  during  that  period  of  time,  I  believe 
you  testified  you  could  not  see  Mr.  Lyons? 

A.     That's  correct. 

Q.  And  you  would  have  no  knowledge  of  what 
he  was  doing  during  that  period  of  time,  insofar 
as  movement  or  exercise  was  concerned  ? 

A.     No,  I  would  not. 

Q.  I  believe  your  testimony  was  that  he  had 
moved  from — some  30  yards  from  the  point  where 
you  left  him  to  the  point  where  you  found  him  in 
the  unconscious  state  1 

A.  I  don't  recall  just  what  the  distance  was  or 
what  I  may  [406]  have  said,  but  it  was  something  in 
that  neighborhood  of,  I  would  think,  10  to  30  yards. 

Q.  Now,  Doctor,  you  seem  to  place  a  consider- 
able stress  on  the  time  element  of  the  events  that 
occurred,  and  I  would  like  to  have  you  relate  those 
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time  elements  with  the  best  degree  of  accuracy  that 

you  can. 

A.  Well,  as  I  told  you  previously  when  I  gave 
my  deposition,  I  was  purely  estimating  them  the 
best  I  could.  These,  I  am  certain  of,  and  that  is 
there  was  at  least  one  or  two  doves  that  Mr.  Lyons 
shot  that  I  saw  fall  after  I  was  in  my  new  station. 
I  had  my  back  to  him  at  the  time,  but  when  I'd 
hear  an  explosion,  I'd  look  around  and  see  a  dove 
fall.  These  were  on  the  wing,  as  they  were  coming 
over  as  he  was  shooting  them  when  this  double  shot 
occurred;  the  ones  that  were  close  together  was 
much  closer  than  the  other  two  or  three  shots  that 
had  been  fired  and,  as  I  stated,  I  saw  no  dove  fall 
but  I  had  my  back  to  him,  and  I  could  well  have 
missed  them,  but  the  time  element  was  very  short, 
because  the  reason — because  of  this  .22  rifle  I  had, 
I  'd  been  placed  in  a  position  that  if  I  shot  at  a  dove 
that  would  light  in  a  tree,  I  knew  I  couldn't  hit  a 
dove  ou  the  wing  with  a  .22  rifle,  and  I  was  aiming 
at  one  in  the  tree  when  he  shot  a  dove,  and  the  dove 
fell,  I  was  a  little  aggravated  because  immediately 
the  doves  left  the  tree  and  they  made  one  circle  and 
came  on  back  again,  and  I  got  ready  and  another  shot 
was  fired,  and  [407]  a  dove  fell,  then  before  I  could 
even  turn  around  to  holler,  which  was  my  intention 
at  the  time,  the  second  shot  went  off  and  it  occurred 
very  close  after  the  first  of  these  two  double  shots. 

The  Court :     Was  he  shooting  at  the  birds  on  the 
wing  or  on  the  tree? 

The  Witness:     On  the  wing. 
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Q.  (By  Mr.  Kriesien) :  A  shorter  period  of 
time,  did  you  say,  very  short? 

A.  I  wouldn't  say  it  was  over  two  or  three  sec- 
onds between  the  first  and  second  shot,  that  again 
I  am  merely  estimating  as  best  I  can. 

Q.     And  is  that  your  best  estimation  ? 

A.  Yes,  that  is  the  best  approximation  I  could 
make. 

Q.  Now,  were  these  doves  flying  over  Mr.  Lyons 
at  rather  a  high  altitude  or  a  low  altitude? 

A.    They  weren't  particularly  high,  no. 

Q.     And  you  had  your  back  to  Mr.  Lyons? 

A.    Yes. 

Q.  You  could  hear  the  explosion  of  the  shotgun 
and  turn  around  in  time  to  see  the  dove  fall? 

A.     That's  right. 

Q.  But  you  don't  know  whether  a  dove  fell  on 
the  last  shot  or  not? 

A.  No,  I  didn't  see  whether  a  dove  fell,  I  didn't 
see  one.  [408] 

Q.    You  had  your  back  turned  ? 

A.     I  had  my  back  turned  that  way. 

Q.  All  right.  Now,  how  long  after  the  last  shot 
was  the  lapse  of  time  until  this  stertorous  breath- 
ing developed? 

A.  Well  again,  as  I  have  told  you,  I  don't  ex- 
actly know.  It  wasn't  very  long;  it  was  a  compara- 
tively short  period  of  time ;  it  was  a  longer  period 
of  time  than  it  was  between  those  two  close  shots — 
I  have  tried  to  think  back  and  base  it  on  something 
if  I  could,  and  my  reason  in  estimating  that  time,  I 
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recall,  was  I  thought  at  the  time  trying  to  figure  out 
about  how  long  it  might  take  to  do  the  acts  that  I 
could  recall  doing,  I  made  an  estimation  of  some 
place  between  five  and  ten  seconds,  I  imagine.  Now, 
it  might  have  been  15  seconds.  I  don't  believe  it 
was  shorter  than  five,  and  don't  believe  it  was 
longer  than  ten  to  twelve. 

Q.  Doctor,  how  long  a  period  of  time  is  it  nor- 
mal for  the  development  of  stertorous  breathing  in 
an  individual? 

A.  An  individual  with  asystole  which  it  has 
been 

Q.  Now  just  a  moment,  explain  it  in  just  lay- 
men's terms,  if  you  will? 

A.  Well,  an  individual  that  has  been  hooked  up 
to  an  electrocardiogram  so  that  you  could  see  what 
was  going  on  in  the  heart,  and  whose  heart  stops 
beating,  there  is  no  indication  which  is  physiolo- 
gically the  same  as  a  ventricular  fibrillation  would 
be.  I  think  you  will  even  find  in  the  literature 
that  [409]  sometimes  asystole  is  described  as  being 
standstill  or  fibrillation  of  the  ventricle,  in  approxi- 
mately 20  seconds,  it  can  develop.  Now,  it's  going 
to  vary  with  people  depending  upon  how  fast  is  the 
rate  as  regards  the  arhythmia.  Now,  I  made  the 
term  asystole,  and  I  have  had  the  experience  of 
having  an  electrocardiogram  connected  to  a  patient 
going  through  Stokes-Adams  seizures  and  I  have 
got  a  record  that  shows  the  time.  It  can  be  meas- 
ured, and  I  have  seen  it  develop  in  a  matter  of  20 
seconds  with  asystole. 
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Q.     Is  that  the  minimum? 

A.  It 's  the  minimum  that  I  have  ever  seen,  but  I 
don't  know  that  it  couldn't  be  sooner  than  that. 

Q.  Well,  from  the  time  elements  you  have  given 
me,  Dr.  Rush,  from  the  shot  to  the  stertorous 
breathing,  you  said  five  to  ten  and  not  over  twelve. 
Now,  something  must  have  occurred  prior  to  that 
shot  to  cause  the  stertorous  breathing  if  it  cannot 
develop  within  less  than  20  seconds,  is  that  correct? 

A.  All  I  can  tell  you  is  the  way  I  saw  these 
things  and  the  way  it  appeared  to  me. 

Q.  All  right.  Now,  does  that  type  of  breathing 
also  develop  pulmonary  edema? 

A.  I  think  that  it's  the  other  way  around,  pul- 
monary edema  might  follow  that. 

Q.  All  right.  How  long  did  it  take  you  to  get 
from  your  spot  some  60  yards  distant  down  to 
where  Mr.  Lyons  was?  [410] 

A.  Oh,  I — approximately  some  place  like  walk- 
ing a  block,  I  presume,  I  hurried — I  don't  know — 
half  a  minute,  maybe. 

Q.     Now,  you  say  half  a  minute? 

A.  I  said  maybe.  Again,  I  am  estimating  as  best 
I  can. 

Q.  All  right.  Now,  you  say  you  hurried.  What 
was  the  occasion  of  your  hurrying.  Dr.  Rush  ? 

A.  I  heard  this  second  shot,  then  when  I  began 
to  hear  this  noise,  the  stertorous  breathing,  I  won- 
dered if  it  was — ^it  sounded  more  like  the  snorting 
of  an  animal — it  came  from  the  direction  where  I 
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knew  Mr.  Lyons  was  and  I  wondered  if  he  had 
shot  him  an  animal,  that's  why  the  second  quick 
shot,  and  was  possibly  in  trouble  because  of  one  of 
these  wild  bulls  or  something  come  down,  as  we 
had  seen  cattle  in  the  country  not  far  from  us. 

Q.  So,  for  that  reason  you  hurried  to  where  he 
was?  A.     That's  right. 

Q.  I  believe  on  your  deposition,  you  testified 
generally,  did  you  not,  Doctor,  that  you  came  down 
when  you  were  wary  of  encountering  an  animal  ? 

A.     That's  correct. 

Q.  And  you  were  looking  for  a  tree  to  climb 
and  that  sort  of  thing? 

A.     That's  just  what  went  through  my  mind. 

Q.  When  were  you  thinking  about  those  things, 
during  that  period?  [411]  A.     That's  right. 

Q.  And  you  believe  it  was  still  a  30-second  pe- 
riod of  time  ?  A.     The  best  I  could  judge  it. 

Q.  All  right  then.  When  you  arrived  and  found 
Mr.  Lyons,  I  believe  you  testified  that  he  was  cya- 
notic, pulseless,  and  unconscious,  lying  under  a  tree  ? 

A.     That's  correct. 

'Q.     Now,  what  did  you  do  then,  immediately? 

A.  Looked  down  and  I  noticed  blood  on  one 
side  of  his  face  and  felt  that  he  had  shot  himself 
and  hollered — I  think  the  first  thing  I  did  was 
holler  for  help,  because  I  knew  that  these  other 
hunters  were  in  the  neighborhood  that  were  in 
our  party  and  then  looked  down  and  took  his  pulse 
and  attempted  to  roll  him  over  a  little  so  I  could 
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get  a  better  look  at  him,  and  in  the  meantime  other 

members  of  the  party  arrived  up  to  where  I  was. 

Q.     How  long  a  period  of  time  elapsed? 

A.  Again,  I  am  presuming,  purely  guessing,  a 
matter  of — I  suppose  another — maybe  ten  seconds 
before  the  Mexican  got  there  and  maybe  it  was 
another  20  or  30  seconds  to  half  a  minute  or  a 
minute  before  Mr.  Parrick  and  the  Mexican's  son 
got  there. 

The  Court:  Doctor,  I  think  you  should  attempt 
to  amend  that  sentence,  the  word  Mexican  doesn't 
look  good  in  the  record.  I  assume  you  are  giving 
your  best  estimate;  is  that  [412]  correct? 

The  Witness:    That's  correct. 

Q.  (By  Mr.  Kriesien) :  And  when  you  turned 
Mr.  Lyons  over,  was  there  any  evidence  of  pul- 
monary edema  at  that  time? 

A.     No,  that  came  shortly  after  that. 

Q.     How  shortly  after? 

A.  Oh,  I  presume  another  four  or  five  seconds, 
maybe. 

Q.     Four  or  five   seconds?  A.    Yes. 

Q.  What  was  it  again,  I  forgot  to  put  that  down, 
the  length  of  time  from  the  time  you  arrived  and 
turned  Mr.  Lyons  over  there  and  the  other  parties 
arrived?  A.     I  don't  know  that  I  stated. 

Q.     Your  best  estimation? 

A.  r  don't  believe  I  was  asked  that,  I  said  it 
was  approximately — I  thought  around  ten  seconds 
when  the  Mexican  arrived  and  between  another  half 
minute  to  a  minute  before  the — or  it  might  have 
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been  even  shorter  than  that — 20  seconds  to  40  sec- 
onds  before   Mr.   Parrick   and  the   Mexican's   son 
arrived,  and  I  turned  him  over  probably  within  a 
matter  of  five  seconds  after  that. 

Q.  And  then  a  short  period  of  time  after  that 
the  puhnonary  edema  developed? 

A.     That's  right. 

Q.  Doctor,  do  you  recall  the  circumstances  of 
the  taking-  [413]  of  your  deposition  on  January  7, 
1955,  at  which  time  Mr.  Maguire,  Mr.  Beebe,  Mr. 
Mize  and  myself  and  Dr.  Wilson  were  present  in 
your  office?  A.    I  do. 

Q.  Do  you  recall  being  asked  the  following  ques- 
tions by  Mr.  Beebe  and  giving  the  following  an- 
SAvers  to  those  two  questions  and  answers?  "When 
you  arrived  there  you  found  that  he  was  pulseless? 
Answer:  Right.  Question:  That  there  was  proof  of 
pulmonar}^  edema.  To  me  that  is  sort  of  a  medical 
conclusion.  What  was  the  evidence  of  it?  Answer: 
I  mean  by  that  in  his  breathing  you  could  hear 
moisture  and  a  wheezing  in  his  chest  somewhat  like 
an  asthmatic  might  have,  and  with  it  a  whitish 
frothy  sputum  was  coming  from  his  mouth  that 
had  blood  tinges  in  it.  Question:  That  indicated  to 
you  pulmonary  edema?  Answer:  That  is  right." 
Do  you  recall  those  questions? 

A.  I  do,  and  that  is  all  correct  except  the  time 
element.  I  don't  know  that  I  was  asked  as  to  the 
time  element  about  when  I  rolled  him  over  or  how 
quick  he  began  to  show  it,  and  I  think  when  you 
have  an  accident  of  that  type,  when  you  run  up  to 
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see  what  somebody  is  doing,  that  you're  not  going 
to  specifical]}^  argue  about  whether  it's  five  seconds 
before  you  began  to  see  the  fluid  coming  from  his 
mouth  or  whether  he  was  having  evidence  of  it,  and 
if  you  want  to  be  technical,  probably  beginning  the 
pulmonary  edema  or  he  couldn't  have  had  all  the 
moisture  in  his  chest,  but  the  true  pulmonary  [414] 
edema  that  I  think  of  clinically,  and  you  are  going 
to  get  the  frothy  s]Mitimi  and  that  came  after  I 
rolled  him  over  and  I  estimated  that  might  have 
been  five  seconds.  It  was  a  very  short  time,  as  I 
stated. 

Q.  Doctor,  hereafter  when  I  ask  you  questions, 
will  you  answer  if?  Then  if  you  want  to  make  an 
explanation  of  it,  tell  us  and  you  can  make  that  ex- 
planation of  your  reasons  why  you  give  it.  Please 
do  not  continue  making  an  explanation  without  de- 
signating them  as  such. 

Now  then,  after  your  arrival  and  finding  Mr. 
Lyons,  how  long  a  period  was  it  before  Mr.  Lyons 
expired  % 

A.     I  do  not  remember,  just  a  few  moments. 

Q.  A  few  moments,  do  you  mean  by  that  two 
minutes,  three  minutes ?  A.     I  don't 

Q.  What  is  the  time  element  involved  wherein 
an  emotional  factor  or  reflex  or  whatever  you  are 
going  to  call  it  results  in  medical  shock  until  one 
loses  consciousness  ? 

A.  It  depends  entirely  upon  how  severe  the 
shock  is.  There  is  all  degrees  of  shock. 

Q.    Well,  let's  pin  it  down  to  do  you  have  an 
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opinion  as  to  the  time  element  that  would  have  been 
involved  in  this  instance  from  an  emotional  reaction 
and  infliction  of  superficial  injuries  until  the  time 
Mr.  Lyons  became  unconscious'? 

A  Yes,  I  have  an  estimation  as  to  what  that  was, 
and  again  [415]  it  is  an  estimate,  I  don't  know  that 
we  can  say  that  it  was  the  shock  in  this  case  that 
caused  the  unconsciousness,  if  that's  what  you 
meant  by  your  question.  I  don't  know  whether  I 
got  you  quite  clear. 

Q.  Well,  is  there  any  question  about  the  fact 
tliat  medical  shock  causes  unconsciousness? 

A.  Yes,  you  can  have  medical  shock — in  fact  the 
first  symptom  in  medical  shock  I  believe  is  weak- 
ness and  tendency  toward  vertigo  and  cold,  and 
unconsciousness  lies  quite  a  little  ways  down,  like 
thready  pulse,  small  veins,  pallor. 

Q.  What  caused  unconsciousness  in  Mr.  Lyons 
from  a  medical  fact  ? 

A.  It  was  my  feeling  that  the  arhythmia  prob- 
ably caused  the  unconsciousness. 

Q.  And  how  long  would  that — that  arhythmia, 
was  that  produced  by  a  medical  shock? 

A.  No,  I  believe  it  was  produced  by  the  same 
thing  that  produced  the  medical  shock. 

Q.     Oh,  then,  it  was  instantaneous? 

A.     The  two  would  come  together,  I  would  think. 

Q.  Now,  is  angina  pectoris  any  factor  in  the 
chain  of  events  of  medical  shock? 

A.     Not  necessarily. 

Q.     Can  it  be?  A.     It  can  be.  [416] 
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Q.  What  was  the  occasion  and  the  circumstances 
under  which  you  executed  your  affidavit  as  to  the 
cause  of  Mr.  Lyons'  death  on  March  31,  1953? 

A.     Is  that  the  first  one  or  the  second  one? 

Q.     That  would  be  the  first  one. 

A.  Because  I  don't  remember  the  dates  they 
were  executed — I  was  asked  to  execute  an  affidavit 
by  Mr.  Maguire  and  he  came  up  to  my  office,  if 
my  memory  is  right,  and  I  went  over  the  factors 
I  thought  were  involved  and  put  them  down  in  the 
shortest  concise  manner  that  I  knew. 

Q.     May  we  have  Exhibit  Number  7? 

(Document  handed  to  coimsel.) 

Q.  I  am  handing  you  Plaintiff's  Exhibit  Num- 
ber 7.  Before  proceeding  to  that,  Doctor,  I  would 
like  to  ask  you  a  question  as  to  whether  or  not  at 
the  time  of  the  occurrence  or  shortly  thereafter  and 
prior  to  the  performance  of  the  Mexican  autopsy 
you  gave  an  opinion  that  the  cause  of  death  of  Mr. 
Lyons  was  the  result  of  heart  failure  from  either 
a  comonary  occlusion  or  infarction  or  cononary  in- 
sufficiency % 

Mr.  Maguire:     May  I  have  that  question  read? 

(Question  read.) 

The  Witness:  I  gave  an  opinion  as  to  what  I 
thought  the  cause  of  death  was,  that  I  did  think 
it  was  a  heart  death. 
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Q.     (B}^  Mr.  Kriesien):     You  did? 

A.  I  did  give  that  observation  to  a  layman  that 
was  standing  [417]  by  me  that  I  thought  it  was 
a  heart  death.  T  don't  know  that  I  explained  in 
any  detail  what  kind  of  a  heart  death  I  thought 
it  was. 

Q.  I  will  ask  you  whether  or  not  you  gave  an 
opinion  to  Mr.  Parrick  that  you  did  not  believe 
that  the  death  of  Mr.  Lyons  was  the  result  of  a 
gunshot  wound,  but  that  you  felt  it  was  a  heart 
death  from  the  way  he  acted  clinically'? 

A.     I  did,  that's  correct. 

Q.  Well,  was  it  your  opinion,  at  that  time  that 
you  would  have  expected  to  find  a  coronary  occlu- 
sion and  miocardial  infarction  or  a  coi'onary  in- 
sufficiency '? 

A.  It  was  my  opinion  at  that  time,  that  I  would 
have  expected  to  have  found  a  coronary  occlusion, 
a  coronary  thrombosis  and  a  beginning  to  develop 
miocardial  infarction. 

Q.  You  said  nothing  about  the  possibility  of  a 
coronary  insufficiency'? 

A.  I  don't  believe  that  I  mentioned  anything  to 
Mr.  Parrick  about  either  one  of  them. 

Q.  Did  you  feel  at  that  time  that  the  death  had 
been  the  result  of  coronary  insufficiency*? 

A.  No,  I  felt  at  that  time  that  it  was  an  arhyth- 
mia,  and  that  the  arhythmia  was  most  apt  to  be 
caused  by  a  miocardial  occlusion  or  a  miocardial  in- 
farction, and  if  it  wasn't  that,  then  there  would 
have    to    be    some    other    factor    to    produce    the 
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arhythmia.  That  factor,  at  that  time  I  felt  would 
have  to  [418]  be  shock.  I  didn't  believe  I  went  into 
even  thinking  it  out  in  my  own  mind  at  that  time 
as  to  what  I  felt  might  have  caused  the  shock  or 
the  details  of  the  shock  or  how  much  it  was.  I  was 
really  a  little  excited  on  what  was  going  on. 

Q.  Did  you  have  an  opinion  at  that  time  that  he 
had  a  ventricular  fibrillation  secondary  to  a  marked 
coronary  insufficiency  ? 

A.     I  thought  that  was  a  possibility. 

Q.  All  right,  now.  Doctor,  referring  to  the  affi- 
davit contained  in  plaintiff's  proof  of  death,  you 
made  the  statement,  "From  my  own  observations 
made  at  the  time  of  his  death,  which  are  corrob- 
orated by  the  autopsy  report,  I  certify  that  James 
A.  Lyons  had  an  underlying  coronary  artery  disease 
and  that  when  the  shotgun  was  discharged,  the  ex- 
plosion and  concussion  produced  a  shock  which 
precipitated  an  acute  angina,  causing  some  coronary 
occlusion  and  a  sudden  ventricular  fibrillation  of 
the  heart  which  caused  his  death  within  five  to  ten 
minutes  after  the  accidental  discharge  of  a  gun  in 
close  proximity  to  his  face."  That  was  your  best 
opinion  at  that  time?  A.     That  is  correct. 

Q.  At  that  time,  you  were  of  the  opinion,  were 
you  not,  Doctor,  that  Mr.  Lyons  had  an  underlying 
coronary  artery  disease  1  [419] 

A.     That  is  correct. 

Q.     And  there  was  an  acute  angina  involved? 

A.  I  assumed,  as  I  mentioned  in  my  deposition, 
the  term  angina  was  a  poor  term  to  use.  I  have  used 
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several  poor  terms  in  there.  If  you  wanted  to  be 
medically  accurate,  I  was  using  the  term  of  a  lay- 
man as  more  or  less  of  a  synonym  for  coronary  in- 
volvement. Angina,  of  course,  as  a  symptom,  means 
pain  which  comes  from  a  relative  coronary  insuffi- 
ciency. 

Q.  Fj'om  coronary  insufficiency  and  that  was  the 
term  you  used? 

A.     Or  artery  insufficiency. 

Q.  All  right.  What  do  you  mean  causing  some 
coronary  occlusion? 

A.  I  thought  there  was  a  sudden  coronary  occlu- 
sion and  had  made  a  complete  inefficiency. 

Q.  And  you  certify  that  that  was  observed  or 
found  by  your  own  observations  made  at  the  time  of 
his  death  and  corroborated  by  the  autoj^sy  report! 

A.  Remember  at  that  time,  the  autopsy  report 
that  I  had  said  aortic  insufficiency  and  coronary  in- 
sufficiency and  I  had  no  details. 

Q.  The  autopsy  report  you  had  had  no  reference 
to  some  coronary  occlusion;  did  it,  Doctor? 

A.  No;  it  didn't  have  an  organic  occlusion,  as  I 
stated  this  morning,  if  this  man  had  had  adequate 
amount  of  shock  so  that  [420]  there  was  no  blood 
going  to  the  coronary,  physiologically,  there  would 
be  an  occlusion.  The  man  probably  had  no  angina, 
either  because  he  was  unconscious  and  wouldn't  ex- 
perience angina,  and  that  is  pain,  it  is  a  symptom, 
but  I  was  trying  to  paint  a  word  picture  of  what  I 
thought  w^ould  be  found,  I  was  not  expecting  to  be 
quizzed  as  to  the  meaning  of  the  w^ords. 
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Q.  You  are  not  being  quizzed  as  to  the  definition 
of  words,  we  are  trying  to  find  out  what  the  cause 
of  death  was  in  your  opinion  at  that  time. 

A.     I  told  you. 

Q.  Now,  your  opinion  at  this  time  is  different 
from  thaf?  A.     It  is. 

Q.  All  right.  Now,  when  did  you  change  that 
opinion '? 

A.  When  I  began  to  get  an  adequate  amount  of 
information  as  to  what  the  autopsy  showed,  not 
what  the  conclusions  were. 

Q.  And  after  you  obtained  the  information  as  to 
what  the  autopsy  report  showed,  then  your  opinion 
was  different;  is  that  correct? 

A.  I  began  to  wonder  about  my  opinion  and  be- 
gan to  check  up  then  on  records  to  see  what  the 
clinical  records  would  show;  I  felt — what  I  felt  was 
the  real  cause  of  death  at  the  start  and  apparently 
was  not. 

Q.  You  had  the  autopsy  report  prior  to  giving 
your  deposition  on  January  7,  1953 — 1955,  Doctor, 
had  you  not?  [421] 

A.  That  is  correct,  I  had  the  report,  I  think, 
within  24  hours  before,  and  I  did  not  attempt  to 
analyze  what  the  translation  of  the  Mexican  words 
might  mean.  I  accepted  what  they  drew  as  a  conclu- 
sion the  aortic  insufficiency,  it  was  there  until  I 
found  out  that  there  was  nothing  described  in  what 
we  saw  to  verify  such  a  conclusion,  so  I  had  to  then 
change  my  opinion  as  to  having  an  aortic  insuffi- 
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ciency,  then  I  checked  back  and  reported  and  found 
no  increased  pulse  pressure,  no  evidence  of  a  pound- 
ing pulse  found  by  anybody,  and  no  murmurs  heard 
by  anybody,  then  I  naturally  didn't  see  it  as  an 
aortic  insufficiency. 

Q.  But  the  fact  remains,  does  it  not.  Doctor,  that 
you  had  the  information  of  the  findings  of  the 
autopsy  report  prior  to  giving  your  deposition  on 
January  7,  1955  ? 

A.  I  had  seen  the  autopsy  report  and  had  infor- 
mation that  I  thought  was  correct,  but  v^^hich  since 
then  I  don't  believe  v^as  correct  at  that  time. 

Q.  And  at  that  time  you  had  Dr.  McBride's 
medical  case  history  file,  did  you  not? 

A.  I  had  had  the  language  before  that,  but  I  had 
not  studied  it  sufficiently,  I  told  you  several  times 
since  then. 

Q.  So  that  then,  what  were  the  facts  and  cir- 
cumstances under  which  you  executed  a  supple- 
mental affidavit  on  the  10th  day  of  July,  1953? 

A.  I  was  informed  that  this  was  for  trial  and 
more  detail  [422]  should  be  put  in. 

Q.     Who  advised  you  as  to  that? 

A.  I  believe  it  was  Mr.  Maguire,  but  I  am  not 
certain.  It  might  have  been  Mr.  Beebe. 

Q.  At  that  time  you  had  no  further  information 
than  you  had  at  the  time  of  the  preparation  of  your 
affidavit  of  March,  1953? 

A.  No;  I  don't  believe  I  did.  I  don't  remember 
the  date  of  the  second  affidavit,  Mr.  Kriesien. 

Q.     But  it  follows  your  first  affidavit 
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Mr.  Maguire:  The  second  affidavit  was  of  July 
10,  1953. 

Mr.  Kriesien:    1953,  that  is  correct. 

The  Witness:  I — the  date  is  probably  here — but 
I  don't  see  it — at  the  first  of  it — yes,  here  it  is. 

Q.  (By  Mr.  Kriesien) :  Now,  I  notice,  Doctor, 
in  that  affidavit  that  you  do  not  give  a  condition  of 
an  underlying  coronary  artery  disease. 

A.  I  don't — just  where  are  you,  would  you  point 
it  out^ 

Q.  Well,  the  point  I  am  making.  Dr.  Rush,  is  in 
your  affida^dt  of  July,  1953,  did  you  incorporate  the 
same  medical  conclusions  as  to  the  cause  of  death? 
Put  it  that  way? 

A.     Now,  what  is  your  question? 

Q.     Will  you  read  the  question,  Mr.  Reporter? 

(Question  read.) 

A.  Well,  I  would  think  that  they  would  be  the 
same.  I  used  [423]  the  term  angina  instead  of  the 
term  coronary  disease  as  I  stated,  because  it  was 
more  of  a  lay  term. 

Q.  Did  you  incorporate  some  coronary  occlu- 
sion? 

A.  No;  I  didn't  make  use  of  the  words  ''some 
coronary  occlusion." 

Q.     Yet,  at  that  time 

A.  In  fact,  if  you  are  going  to  use  the  term 
coronary  occlusion,  I  say  the  word  some  added  in 
front  of  it  will  make  some  evidence  that  it  either 
was  an  occlusion  or  was  not,   and  some   coronarv 
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occlusion  would  indicate  that  there  must  be  some 
involvt^ment  as  regards  coronary  insufficiency,  that 
I  was  trying  to  point  out,  and  in  the  second  affidavit 
I  used  the  term  angina  instead.  Angina,  as  I  have 
frequently  stated,  is  the  symptom  from  coronary  in- 
sufficiency. 

Q.  Now,  Doctor,  prior  to  your  taking — giving 
your  deposition,  January  7,  1955,  did  you  go  over 
the  translation  of  the  findings  of  the  autopsy  with 
Mr.  Maguire  or  with  Mr.  Beebe  ? 

A.     I  went  over  sections  of  it;  yes. 

Q.  Did  you  go  over  the  section  which  referred 
to  the  physical  condition  or  the  pathological  condi- 
tion of  this  man? 

A.  I  went  over  portions  of  the  section  referring 
to  the  ])athologic  condition,  I  didn't  go  over  the 
whole  pathology  at  that  time. 

Q.     Why  didn't  you.  Doctor?  [424] 

A.     I  had  a  lot  of  people  to  take  care  of. 

Q.  So  then,  what  portion  of  the  autopsy  were 
you  familiar  with  at  the  time  you  gave  your  depo- 
sition ? 

A.  The  conclusions  primarily,  and  the  fact  that 
the  sigmoid  valves  or  the  semilunar  valves,  so  that 
I  knew  what  part  they  were  talking  about  and  that 
they  had  stated  there  was  no  involvement  of  the 
coronaries  and  including  the  coronary  insufficiency 
and  artery  insufficiency  and  I  assumed  those  to  be 
correct. 

Q.     Did  you  assume  as  correct  the  findings  of  a 
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diminishment  of  the  caliber  of  the  coronary  arter- 
ies? 

A.  I  would  think  that  that  would  be  correct,  yes, 
sir ;  that  is  an  obsen^ation. 

Q.  And  did  you  observe  the  fact  that  the  liver 
was  enlarged? 

A.  I  don't  recall  whether  I  observed  that  at 
that  time  or  not,  Mr.  Kriesien. 

Q.  Now,  is  it  your  testimony,  Doctor,  that  an 
emotional  upset  and  the  infliction  by  the  superficial 
injuries  to  the  face  will  solely  and  independently  of 
all  other  causes  result  in  death? 

A.     No;  I  didn't  state  that. 

Q.     Pardon  me? 

A.     I  don't  believe  I  ever  stated  it  that  way. 

Q.  I  am  asking  you  if  you  so  state — will  you 
read  the  question? 

A.     No;  I  didn't  so  state.  [425] 

(Question  read.) 

A.  And  I  answered  I  didn't  so  state,  nor  would 
I  so  state  now. 

Q.  Well,  what  is  the  net  effect  of  your  statement 
that  there  was  an  explosion,  the  reflexes  and  go 
through  to  the  terminal  point  of  death,  isn't  that  the 
same  question,  practically? 

A.  No;  I  wouldn't  think  it  was  because  many 
people  can  have  a  superficial  wound  and  can  have  an 
explosion  and  would  not  have  an  arhythmia  that 
would  follow  it,  wouldn't  have  shock,  wouldn't  have 
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congestive  failure.  Those  other  things  had  to  follow 
those  initiating  chain  of  events  whatever  initiated 
the  chain  of  events.  In  fact,  if  you  are  going  to  use 
one  thing  on  this  as  the  most  likely  way  to  express 
it,  but  I — what  I  thought  it  would  be,  the  arhythmia 
produced  the  death.  I  merely  thought  the  other 
things  caused  the  arhythmia. 

Q.  Well,  Doctor,  is  an  emotional  upset,  together 
with  the  infliction  of  superficial  injuries  such  as 
sustained  by  Mr.  Lyons,  a  commonly  accepted  cause 
of  producing  this  arhythmia  and  result  in  death? 

A.     It's  one  of  the  accepted  causes;  yes,  sir. 

Q.  My  question  is  whether  it  is  a  commonly  ac- 
cepted cause? 

A.  I  think  you  could  call  it  a  commonly  ac- 
cepted cause. 

Q.     Isn't  it  a  very  rare  thing,  Doctor?  [426] 

A.  I  think  it's  fair  to  say  that  outside  of  when 
there  is  coronary  occlusion  with  miocardial  infarc- 
tion which  will  frequently  cause  arhythmias  which 
will  cause  death,  that  probably  shock  as  a  result  of 
emotional  tension  would  be  just  as  common  as  some 
of  the  others.  It  has  been  known  for  25  centuries 
that  shock  could  produce  death  and  was  presumed 
originally  to  be  a  ventricular  fibrillation  that  caused 
the  death. 

Q.  Would  you  say.  Doctor,  that  the  emotional 
upset  such  as  shock  from  the  explosion  and  concus- 
sion of  the  shotgun  together  with  superficial  injuries 
such  as  sustained  by  Mr.  Lyons,  independently  of  an 
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underlying  disease,  could  produce  coronary  insuffi- 
ciency and  result  in  death  ? 

A.     Did  I  say  that  it  could ;  is  that  your  question? 

Q.     No. 

The  Court:  If  you  would  speak  just  a  little 
louder. 

Mr.  Beebe:  If  your  Honor  please,  there  have 
been  a  luunber  of  things  I  haven't  wanted  to  make 
any  objection  to,  but  at  this  point  I  wish  to  object 
upon  the  ground  that  counsel  obviously  is  para- 
phrasing from  a  deposition.  He  is  not  giving  the 
witness  a  chance  to  hear  what  the  questions  were  or 
what  the  foundations  were  and  I  don't  think  it  is 
fair  to  a  witness  to  just  do  that,  as  I  understand  it, 
he  ought  to  be  given  a  chance  to  know  what  his 
answers  are  and  have  a  copy  of  the  deposition  to 
see  what  the  answers  [427]  were  and  what  the 
grounds  were  for  the  questions  asked  him  before. 

The  Court:  That  is  the  procedure  I  follow  in  my 
own  court,  that  the  witness  be  shown  his  deposition, 
but  I  didn't  want  to  interfere  with  any  custom  you 
have  here. 

Mr.  Beebe:  I  believe  that  is  the  rule  here,  your 
Honor,  and  I  hadn't  wanted  to  insist  on  it,  but  at 
this  point,  the  last  one  I  think  was  read  rapidly  and 
rather  unfairly,  and  the  witness  obviously  didn't 
get  it.  I  think  that  if  counsel  is  going  to  question 
from  that  he  should  mark  here  the  page  that  he  is 
on  and  give  the  witness  an  opportunity  to  see  what 
the  question  was  and  what  the  assumptions  were, 
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and  in  the  matter  of  this,  I  have  to  go  back  myself 

and  find  what  it  is,  and  it  doesn't  seem  fair. 

The  Court :    I  think  that  is  the  proper  procedure. 

Mr.  Kriesien :  I  will  not  use  the  deposition  with- 
out designating  the  questions.  I  don't  know  as  to 
the  propriety  of  giving  the  witness  a  deposition  to 
read,  I  have  never  heard  of  that  before. 

Mr.  Beebe:  He  should  be  given  an  opportunity 
to  have  one. 

The  Court:  Well,  it  is  uniform  practice  where  I 
come  from  to  show  the  witness  the  deposition;  I 
don't  want  to  intrude  on  any  local  rules  you  have 
here. 

Q.  (By  Mr.  Kriesien) :  Well,  Doctor,  to  get 
myself  back  on  [428]  the  track  here,  do  I  under- 
stand it  to  be  your  testimony  that  this  emotional 
upset,  infliction  of  superficial  pain  such  as  sustained 
by  Mr.  Lyons  is  a  commonly  accepted  cause  of  a 
precipitation  of  a  ventricular  fibrillation  or  cor- 
onary insufficiency  and  death? 

Mr.  Beebe:  I  think,  cousel,  it  was  superficial  in- 
juries and  not  pain,  did  you  mean  that? 

Mr.  Kriesien:     Superficial  injuries. 

The  Witness:  I  don't  know  how  common  you 
could  say  it  is,  it  is  something  that  can  produce  it. 

Q.  (By  Mr.  Kriesien) :  Also,  Dr.  Rush,  isn't  it 
possible  for  an  individual  to  have  a  fatal  heart  at- 
tack ?  A.     Surely. 

Q.    Without  any  prior  symptoms? 

A.     Surely. 

Q.     And  is  it  possible  that,  or  probable  that  Mr. 
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Lyons  could  have  suffered  an  attack  of  angina  pec- 
toris prior  to  any  discharge  of  this  shotgun? 

A.     It's  possible,  certainly. 

Q.  Doctor,  going  to  the  Mexican  autopsy  report, 
what  is  the — ^what  significance,  if  any,  is  the  finding 
of  a  left  ventricle  slightly  hypertrophied  ? 

A.  In  a  man  of  that  age,  I  don't  think  that  it  is 
of  too  much  significance;  I  think  that  it  is  of  some 
significance. 

Q.  You  say  some  significance,  what  [429]  sig- 
nificance ? 

A.  That  it  would  be  indicative  that  that  heart 
had  probably  had  a  little  extra  work  to  do  at  some 
time  within  the  past  few  years  previous  to  his  death, 
anyway  possibly  the  past  few  months. 

The  Court:  Isn't  it  a  fact.  Doctor,  that  this  hy- 
pertrophy is  found  in  men  much  younger  than  Mr. 
Lyons  *? 

The  Witness:     Yes;  it  is  true,  if  I  may 

The  Court :  They  go  along  without  any  apparent 
discomfort  and  live  frequently  to  a  ripe  old  age? 

The  Witness :  That  is  correct,  and  this  must  have 
been  a  very  slight  hypertrophy,  because  the  electro- 
cardiogram doesn't  show  any  significant  evidence  of 
it. 

Q.  (By  Mr.  Kriesien) :  You  can  have  a  slight 
hypertrophy  though  that  does  not  reveal  itself  in 
an  electrocardiogram? 

A.     Yes ;  I  think  that  that  would  be  possible. 

Q.  And  isn't  it  a  fact  that  that  is  also  evidence  of 
some  degree  of  aortic  insufficiency? 
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A.  Well,  aortic  insufficiency  usually  has  a 
marked  hypertrophy. 

Q.  But  if  there  is  a  mild  degree  of  aortic  insuffi- 
ciency ? 

A.  Well,  I  don't  know  how  in  the  world  you  can 
have  any  clinical  aortic  insufficiency  and  have  a 
slight  hypertrophy.  Everyone  I  have  ever  seen  has 
been  a  definite  hypertrophy  and  is  shown  by  electro- 
cardiograms and  X-rays  and  on  physical  findings, 
so  from  my  own  experience,  I  would  have  to  say 
I'd  [430]  expect  much  more  hypertrophy  than  a 
slight  amount  which  would  not  show  on  an  electro- 
cardiogram, and  it  is  specified  by  the  autopsy  sur- 
geon to  be  slight. 

Q.  Doctor,  I  will  ask  you  whether  the  following 
question  was  asked  by  Mr.  Beebe  and  the  following 
answer  given  during  your  deposition  proceedings  on 
January  7,  1955,  page  93:  "Was  the  evidence  of 
slight  hypertrophy  of  the  left  ventricle  of  signifi- 
cance to  you?  Answer:  No;  only  inasmuch  as  it 
would  indicate  that  he  probably  has  had  some  cor- 
onary sclerosis  for  a  period  of  several  months  or 
more,  but  he  was  not  supposed  to  have  high  blood 
pressure  as  I  understand  it,  and  you  have  got  to 
have  some  reason  to  make  the  left  ventricle  larger, 
and  hypertrophy  means  enlargement,  and  the  other 
common  cause  would  be  some  mild  degree  of  cor- 
onary insufficiency.  If  it  was  a  very  serious  affair — 
you  very  frequently  do  not  get  hypertrophy ;  you  get 
this  dilatation,  so  with  a  mild  degree  you  read  here, 
just  you  put  that  as  more  proof  that  we  had  cor- 
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onary  insufficiency.   That   could  also   go  with   this 
aortic  valve  lesion,  which  also  cause  hypertrophy  of 
the  left  ventricle ' ' '? 

A.  That's  correct,  the  only  way  I  would  change 
that  at  the  present  time  is  degree,  and  I  assumed 
then  that  the  hypertrophy  was  probably  more 
marked  than  was  mentioned,  because  I  expected 
aortic  insufficiency  and  I  presumed  it  was  there. 
You  can  get  left  ventricular  hypertrophy  from  pul- 
monary [431]  atherosclerosis. 

Q.  Why  did  you  assume  it  Avas  there  at  the  time 
you  gave  the  deposition? 

A.     Why  did  I  assume  what? 

Q.  That  this  condition  existed  at  the  time  you 
gave  your  deposition  ? 

A.  The  death  certificate  that  I  saw  read  coronary 
insufficiency,  and  I  assumed  that  they  must  have 
found  some  physical  evidence  to  support  it  or  they 
wouldn't  have  drawn  such  a  conclusion. 

Q.  Doctor,  you  stated  that  you  went  over  this 
autopsy,  I  admit  you  said  not  entirely,  but  this 
question  was  read  to  you  from  the  autopsy  report 
findings. 

.  A.  I  may  have,  I  don't  recall  whether  it  was 
from  the  autopsy  report  or  whether  it  was  from  this 
death  certificate  I  saw.  Those  are  the  only  two  docu- 
ments I  had  seen,  and  it  would  have  to  be  from  one 
of  them. 

Q.  Doctor,  in  reference  to  the  passive  congestion 
of  the  liver,  is  coronary  insufficiency  the  cause  of 
producing  that  condition? 
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A.  Not  in  itself,  no;  indirectly,  yes;  it  can.  It's 
not  a  common  finding. 

Q.  Now,  Doctor,  today  do  you  place  any  signifi- 
cance on  the  fact  that  the  aortic  valve,  semilunar 
valve  was  thickened  and  hardened  with  atheromatic 
deposits?  [432] 

A.  Oh,  yes ;  you  would  put  some  weight  on  it  cer- 
tainly, but  it  would  not  be  indicative  of  a  functional 
distur])ance  in  the  way  that  valve  could  act. 

Q.  Could  it  contribute  to  creating  a  coronary  in- 
sufficiency ? 

A.  I  wouldn't  think  that  it,  per  se,  could;  no.  If 
you  have  a  true  aortic  stenosis  or  aortic  insuffi- 
ciency, yes;  it  would,  but  I  don't  believe  because  the 
valve  is  stiffened  that  there  is  any  inefficiency  in 
the  way  the  valve  works  as  regards  closure,  that 
it  would  be  a  factor. 

The  Court :  May  I  suggest  we  take  a  short  recess, 
gentlemen  ? 

Mr.  Kriesien :    Thank  you. 

Mr.  Beebe:    Thank  you. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:    Proceed,  gentlemen. 

Q.  (By  Mr.  Kriesien)  :  Dr.  Rush,  I  will  ask  you 
whether  the  existence  of  the  conditions  found  in 
Mr.  Lyons'  heart  are  found  in  a  normal  heart? 

A.  I  think  you  should  tell  me  what  you  mean  by 
normal,  because  I  believe  it's  fair  to  say  that  you 
will  find  atherosclerotic  plaques  in  the  aorta  in  the 
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coronaries  of  many  average  parties  and  individuals 

of  that  age  group  which  you  would  consider  as 

normal  from  an  insurance  standpoint  if  they  are  to 

be  examined  for  an  insurance  policy,  as  not  [433] 

perfect. 

Q.  Could  you  describe  some  change  in  the  heart 
from  aortic  insufficiency  and  coronary  insufficiency  ? 

A.  I  don't  believe  it  did  have,  that's  what  made 
me  change  my  opinion,  when  I  state  that  I  don't 
believe  there  was  organic  involvement  to  supjjort  it. 

Q.  Could  you  yourself,  setting  across  the  table 
from  Mr.  Lyons,  watching  him  fish,  watching  him 
walk,  diagnose  whether  he  had  aortic  insufficiency 
or  coronary  insufficiency? 

A.  I  don't  believe  that  I  could  diagnose  that  he 
had  an  aortic  insufficiency,  unless  he  had  an  acute 
pain  and  so  forth,  an  angina — or  whether  he  had,  an 
obser^'ation  I  told  you  about  the  aortic  insufficiency 
of  any  moment,  I  believe  could  definitely  be  told 
from  sitting  across  the  table  from  a  man  that  had 
no  collar  around  his  neck. 

Q.  Is  there  any  other  type  of  aortic  insufficiency 
that  w^ould  be  discernible  by  you  ? 

A.  I  suppose  that  at  the  very  start,  when  it 
might  be  beginning  to  break  through,  there  might  be 
such  insufficiency,  but  I  don't  believe  clinically  that 
it  would  be  of  any  particular  importance  at  that 
time,  I  believe  by  the  time  it  got  to  be  clinically  im- 
portant, that  you  w^ould  be  able  to  see  the  increased 
pulsation  of  the  carotid. 

Q.     If  the   man  died   of   coronary  insufficiency. 
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would  the  diminished  caliber  of  the  coronary  arteries 

be  a  contributing  factor  to  death?  [434] 

A.     I — if  a  man  died  of  aortic 

Q.     No;  coronary  insufficiency? 

A.  Coronary  insufficiency  providing  the  dimin- 
ished caliber  was  sufficient,  it  would  be  of  impor- 
tance; if  it  wasn't,  I  do  not  believe  it  would  be. 

Q.  You  cannot  tell  yourself,  and  have  no  knowl- 
edge of  your  own  as  to  the  extent  Mr.  Lyons'  coro- 
nary arteries  were  diminished? 

A.  No ;  the  only  thing  I  had  to  go  on  was  the  de- 
scription that  was  painted  in  the  autopsy. 

Q.  Are  there  many  factors  that  can  produce  an 
acute  angina  pectoris.  Doctor? 

A.  Well,  of  course,  I  think  angina  pectoris  would 
be  considered  an  acute  affair  anyway.  It's  a  sudden 
pain  that  comes  on.  It  comes  on  acute  and  the  com- 
mon thing  to  produce  it  is  lack  of  adequate  amoimt 
of  oxygen  to  the  heart  muscle  or  coronary  insuffi- 
ciency. Now,  you  can  get  chest  pain  from  many, 
many  other  causes  but  whether  you  want  to  call  it 
angina  or  not  would  be  a  different  question. 

Q.  Now,  can  a — pardon  me.  Doctor,  referring  to 
Plaintiff's  Exhibit  Number  42,  where  you  have  indi- 
cated the  point  that  the  one  centimeter  gallstone 
was  lodged  or  found,  would  the  passage  of  a  stone 
of  that  diameter  down  the  cystic  duct  cause  pain 
and  a  disturbance  in  coronary  blood  flow? 

A.  It's  hard  for  me  to  visualize  how  it  could  pass 
down  [435]  the  cystic  duct,  but  if  it  did  pass  down 
the  cystic   duct,  it  certainly  would  produce — now, 
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well,  it  would  cause  a  disturbance  in  the  coronary 
blood  flow,   but  that  would  be  very  debatable;   it 
could,  but  it  wouldn't  necessarily  have  to. 

Q.  Now,  what  is  the  degree  of  pain  in  a  gallstone 
passing  down  the  cystic  duct ;  do  you  have  any  way 
of  describing  it?  A.     It  is  a  very  severe  pain. 

Q.  As  a  matter  of  fact,  that  is  one  of  the  more 
severe  bodily  pains ;  is  it  not  ? 

A.     That  is  right. 

Q.  And  can  cause,  you  may — you  may  resume 
the  stand — that  can  cause  a  reflex,  can  it  not,  like 
any  other  reflex  such  as  emotion,  fear,  pain? 

A.    Yes,  sir. 

Q.     Anger?  A.     Yes;  it  can. 

Q.  And  an  individual  can  have  that  condition 
develop,  can  he  not,  for  the  first  time  where  he  is 
stricken  with  very  severe  pain  that  will  go  into  a 
reflex  and  into  ventricular  fibrillation? 

A.  I  think  it  would  be  very  fair  to  say  that  he 
has  got  to  have  it  the  fil:*st  time  that  the  stone  is 
going  to  get  down  to  the  duct,  and  I  think  it  is  very 
fair  to  say  it  could  reflexly  start  a  ventricular  fibril- 
lation. [436] 

Q.     And  death! 

A.  Followed  by  death.  But  I  don't  believe  a  one- 
centimeter  stone  could  go  down  a  cystic  duct. 

Q.  But,  Doctor,  the  medical — autopsy  report  has 
designated  the  location  of  that  stone,  and  you  are 
basing  your  opinion  now,  not  upon  any  autopsy 
findings  but  upon  your — just  your  ovm  opinion  ? 

A.     No;  I  think  the  stone  was  there,  it  is  what 
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was  stated,  and  I  have  got  to  accept  that  the  stone 
is  where  I  made  it,  but  that  doesn't  mean  that  the 
stone  was  formed  in  the  gallbladder,  it  could  have 
been  formed  as  a  small  stone  and  gone  to  the  cystic 
duct  and  had  deposits  around  it,  and  it  could  have 
been  forming  for  five  years,  it  could  have  been 
passed  out  as  a  stone  one  millimeter  in  size  and 
lodged  in  one  of  these  folds  out  here  in  this  area 
(indicating). 

Mr.  Maguire :    Referring  to  what  % 

The  Witness :  Referring  to  position  A  where  the 
one  centimeter  stone  was  found. 

Mr.  Maguire:    On  Exhibit  Number  what? 

The  Witness :  On  Exhibit  Number  42.  The  forma- 
tion of  gallstones  is,  because  there  is  some  type  of 
a  crystal  that  gets  started  and  then  from  the  ma- 
terial around  it,  there  are  more  of  these  crystals 
deposited  and  it  gradually  gets  bigger,  and  bigger, 
and  bigger.  Now,  in  the  gallbladder  where  it  is  more 
concentrated,  it  is  going  to  form  stones  a  good  [437] 
deal  faster,  but  there  are  people  that  form  gallstones 
over  the  bladder,  and  they  have  been  removed  before 
they  can  get  to  the  biliary  tract. 

Q.  (By  Mr.  Kriesien)  :  Can  they  form  in  any 
other  place  and  be  located  at  that  particular  point? 

A.  Yes;  they  could  form  right  as  I  mentioned, 
I  don't  know  why  a  one-millimeter  stone  couldn't 
pass  from  the  gallbladder  and  get  caught  in  one  of 
the  folds  in  position  A  on  Exhibit  42,  and  then  after 
a  period  of  five  years  gradually  have  more  salts 
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added  to  it,  and  get  bigger  and  bigger  and  become 

one  centimeter. 

Q.  That's  true,  but  when  the  condition  occurs, 
there  is  a  dilation  or  enlargement  of  the  cystic  duct ; 
is  there  not? 

A.  Not  if  it  wasn't — it  w^as  free — that  would 
produce  a  dilation  if  there  were  a  ball  and  valve 
affair  or  if  there  were  a  blockage  in  it,  if  there  is 
a  complete  blockage  out  there  permanently,  you 
wouldn't  get  a  dilation,  or  if  it  were  a  ball  and 
valve  affair  where  it  would  go  past  the  ball  and 
then  you  could  get  dilation,  but  it  was  stated  in  the 
autopsy  that  this  was  free,  so  we  have  nothing  to 
assume  that  this  was  a  ball-valve  action  on  it. 

Q.  Well,  this  one-centimeter-diameter  gallstone 
going  through  the  cystic  duct  which  is  three  centi- 
meters in  diameter;  is  that  correct.  Doctor? 

A.     I  think  that  that  is  getting  pretty  big.  [438] 

Q.     Now,  you  are  talking  about  the  cystic  duct? 

A.     The  cystic  duct  ? 

Q.     What  is  the  diameter  of  the  cystic  duct? 

A.  Well,  it  varies  wdth  people,  the  same  as  any 
anatomical  thing,  but  probably  more  like  third  to 
half  of  a  centimeter  would  probably  be  more  nearly 
the  average. 

Q.  Then  you  would  expect,  would  you  not,  the 
passage  of  a  one-centimeter  gallstone  down  a  cystic 
duct  that  was  one  third  to  one  half  a  centimeter  to 
produce  some  degree  of  pain,  excrutiating  pain? 

A.     I  wouldn't  expect  it  could  pass  do\Mi. 
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Q.  Would  there  be  any  symj^toms  during  its 
formation,  such  as  colic,  indigestion? 

A.  Not  necessarily,  colic  would  occur  if  you  had 
a  stone  any  place  in  the  biliary  system  that  would 
produce  smooth  muscle  contraction  of  the  duct,  that 
could  be  the  cystic,  or  common  hepatic  duct,  common 
duct,  or  any  of  them  as  regards  colic.  Indigestion,  of 
course,  depends  entirely  upon  gallbladder  functions, 
not  necessarily  the  formation  of  the  stone.  Many 
l^eople  with  stones  have  no  digestive  disturbances. 

Q.  When  they  are  located  in  that  particular 
point,  the  point  designated  on  Plaintiff's  Exhibit 
42  as  position  A? 

A.  No;  I  don't  see  why  they  have  to  have  any 
more  there,  providing  it  was  free  and  there  was 
movement  of  bile  around  [439]  it,  and  there  ap- 
parently must  have  been  because  this  man  never 
gave  symptoms  suggesting  this. 

Q.     Again,  there  also  has  to  be  that  first  attack? 

A.     Right. 

Q.  Would  there  be  evidence  of  reaction  in  the 
cystic  duct  itself? 

A.  I  would  think  it  would  be,  if  you  had  a 
stone  that  just  passed  through  that  size,  I  would 
expect  it  to  have  a  good  deal  of  tearing  in  the 
mucous  membrane. 

Q.     I  can't  hear  you,  Doctor. 

A.  If  it  were  possible  for  that  stone  to  go 
through,  which  I  don't  think  it  would  be,  it  certainly 
would  have  to  tear  the  lining  and  so  forth  in  the 
cystic  duct  in  order  to  get  through,  and  I  would 


450  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Homer  P.  Rush.) 
think  it  would  be  excruciating  pain,  and  I  would 
think  that  the  pathologist  should  have  been  able  to 
have  shown  changes  in  it. 

Q.  Now,  prior  to  your  testimony  here  in  Court, 
Doctor,  it  was  your  opinion  at  the  time  of  the  taking 
of  the  deposition  that  the  emotional  upset  and  super- 
ficial injuries  would  not  have  resulted  in  Mr.  Lyons' 
death  if  an  aortic  and  coronary  insufficiency  had 
not  contril)uted  to  the  death;  is  that  correct? 

A.  I  don't  believe  I  made  such  a  statement.  I 
]3elieve  I  made  the  statement  that  having  coronary 
insufficiency  and  aortic  insufficiency,  these  various 
factors  that  you  mentioned  [440]  would  be  more  apt 
to  cause  the  chain  of  events  than  it  would  if  those 
conditions  did  not  exist.  I  don't  believe  I  made  the 
statement  that  they  had  to  be  there. 

Q.  Well,  Doctor,  referring  to  page  56  of  the 
deposition  proceedings  of  January  7,  1955,  I  will 
ask  you  if  the  following  questions  were  asked  and 
the  following  answers  given:  ''I  believe  that  you 
testified  before  that  an  explosion  such  as  the  dis- 
charge of  a  shotgun  would  not,  except  in  very  rare 
cases,  cause  death  in  an  individual  with  a  normal 
heart?  Answer:  That  is  right.  Question:  I  will  ask 
you  whether  or  not  in  your  opinion  the  condition  of 
'Mr.  Lyons'  heart  as  revealed  by  the  medical  case 
history  file  and  the  Mexican  autopsy  report  was  a 
contributing  factor  medically  speaking  of  the  death 
of  Mr.  Lyons?  Answer:  I  believe  it  is  correct  to 
state  that  if  this  man  had  not  been  in  the  condition 
he  was,  he  would  not  have  had  this  reaction  from 
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the  shotgun  going  off  next  to  his  ear,  meaning  by 
that,  that  he  had  the  condition  of  a  coronary  insuffi- 
ciency, an  aortic  insufficiency;  which  is  also  exceed- 
ingly importaint,  I  believe,  in  this  particular  case, 
to  allow  the  reflex  reaction  from  emotional  tension 
to  have  been  much  more  probably  that  it  would  have 
been  in  a  normal  individual  by  a  great  per  cent. 
Does  that  answer  the  question?" 

A.  I  think  that  statement  is  still  correct.  I  don't 
believe  I  make  a  statement  in  there  any  place  that 
he  had  to  have  [441]  any — either  one  of  those 
eonditions.  I  assumed  that  he  had  them  because  it 
was  reported  that  he  had  them.  Now  I  don't  believe 
that  he  had  aortic  insufficiency,  I  feel  definitely  he 
eouldn't  have  had  in  the  objective  findings  and  as 
regards  the  coronary  insufficiency,  he  could  have  had 
plenty  of  relative  coronary  insufficiency  from  his 
blood  pressure  and  shock  because  of  the  blood  going 
to  his  heart  which  would  give  you  coronary  insuffi- 
ciency for  the  moment. 

Q.  Now,  you  say  due  to  the  objective  findings, 
what  objective  findings  are  you  talking  about? 

A.  The  autopsy  findings  where  they  described 
the  valve. 

Q.  Well,  you  had  that  information  at  the  time 
^ou  gave  that  deposition,  did  you  not? 

A.  I  did,  and  I  told  you  that  I  had  not  looked 
it  over  and  had  not  digested  it  except  in  some 
meager  parts. 

Q.  Doctor,  I  am  going  to  ask  you  if  the  following 
3[uestions   were    asked   and   the  following   answers 
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given  in  your  deposition  of  January  7,  1955,  at  page 
33:  ''You  have  examined  the  Mexican  autopsy  re- 
port? Answer:  I  have.  Question:  And  are  familiar 
with  the  findings  with  reference  to  the  heart  con- 
dition ?  Answer :  Yes ;  I  am  familiar  with  the  trans- 
lation." 

A.  That  is  correct,  and  that  included  the  conclu- 
sion which  said  aortic  insufficiency  and  the  transla- 
tion I  assumed. 

Q.  Doctor,  I  assume  you  are  assuming  a  lot,  but 
you  have  testified  here  that  you  don't  recall.  You 
say  you  just  [442]  hurriedly  glanced  at  this  autopsy 
report  and  you  weren't  too  familiar  with  it,  and  that 
is  the  basis  for  giving  the  opinion  that  you  did  for 
that  time.  Now,  you  did  answei'  that  question  spe- 
cifically, that  you  were  familiar  with  it  % 

A.  Yes;  I  answered  that  I  had  gone  over  the 
report  and  was  familiar  with  the  conclusions  that 
were  in  it. 

Q.     Well,  Doctor 

A.  I  don't  know  that  I  stated  conclusions,  I  felt 
that  I  knew  what  the  pathology  of  the  heart  showed 
at  that  time,  and  found  out  that  it  wasn't  what  I 
thought  it  was. 

Q.  Doctor,  you  were  under  oath,  were  you  not, 
when  you  said  that  you  had  examined  the  autopsy 
report?  A.     That's  correct. 

A.     That's  correct. 

Q.  And  you  were  examined  in  detail  by  Mr. 
Beebe  \vith  reference  to  all  of  the  findings  of  the 
autopsy  report;  is  that  correct? 
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A.  I  don't  believe  that  I  was  examined  in  detail 
about  all  the  findings,  I  don't  think  it  was  mentioned 
about  the  sigmoid  valves  and  about  the  coronary  in- 
sufficiency and  about  the  liver  being  enlarged  and 
about  the  passive  congestion  of  the  lungs  and  so 
forth,  and  I  felt  that  I  had  a  reasonable  understand- 
ing of  it  until  I  found  out  that  what  I  thought  was 
meant  by  hardened  valves  and  so  forth,  isn't  what 
was  meant. 

Q.  Well,  now,  how  did  you  find  out  what  was 
meant  by  the  hardened  valves  'F  [443] 

A.     By  having  it  retranslated. 

Q.  Well,  T  ]:)elieve — may  I  have  the  new  transla- 
tion? Are  you  speaking  of  the  one  the  doctor  just 
gave  in  court  the  other  day  ?  A.     Yes. 

Q.     That's  the  first  time  you  had  knowledge  of  it? 

A.     Pardon  me? 

Q.  That's  the  first  time  you  had  knowledge  of 
this  change  of  condition;  is  that  right? 

A.  And  that's  the  first  time  that  I  heard  the 
whole  thing  given. 

Q.  You  mean  you  have  never  examined  the 
whole  Mexican  autopsy  report  ? 

A.  Oh,  yes,  but  I  hadn't  at  the  time  of  this 
deposition.  I  had  gone  over  it,  and  I  had  questions 
that  came  up,  and  I  had  wondered  about  it,  and  if 
we  wouldn't  get  some  additional  information,  and 
as  we  got  additional  information  I  began  to  wonder 
more  about  it,  and  wondered  where  we  could  get  a 
better  translation,  T  even  called  up  the  American 
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Association,  Medical  Association  in  Chicago  to  find 

out  where  we  might  get  a  clearer  translation. 

Q.  Did  you  do  that  before  or  after  your  deposi- 
tion? A.     I  did  that  after  the  deposition. 

Q.  Now,  what  are  the  material  variances  between 
the  translation  that  was  produced  here  in  court 
the  other  day  and  the  [444]  translation  that  was 
submitted  with  the  proof  of  death,  w^hich  is  Plain- 
tiff's Exhibit  9? 

A.  Well,  the  differences  to  me,  seem  to  be  this, 
Mr.  Kriesien,  that  I  interpreted 

Q.  Just  a  moment,  I  want  you  to  tell  me  what 
the  material  variances  are  between  the  two  transla- 
tions that  caused  you  to  change  your  entire  opinion 
in  this  case.  Now,  I  will  ask  that  the — Plaintiff's 
Exhibit — I  believe  it's  9,  the  proof  of  death 

A.  I  don't  think  that  I  have  changed  my  en- 
tire  

Q.  Number  7  and  the  new  Mexican  translation 
being — do  you  have  that  one  that  Dr.  Christen 
introduced?  May  I  approach,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Kriesien) :  I  am  handing  the  wit- 
ness Plaintiff's  Exhibits  7  and  9. 

(Document  handed  to  witness.) 

The  Witness:  I  could  answer  and  tell  you  the 
reasons  for  this,  but  if  you  want  me  to  look  up 
specifically  and  find  the  page  and  so  forth,  why,  I 
will  have  to  look  through  it. 

Mr.  Kriesien:  I  can  point  it  out,  and  perhaps 
save  time.  May  I  approach  the  witness,  your  Honor? 
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The  Court:     Yes. 

The  Witness:  There  is  one  other  factor  that 
comes  in  it,  but  where  is  it?  This  was — the  fol- 
lowing are  some  of  the  [445]  things  that  made  me 
feel  that  there  was  a  difference  in  it  and  made  me 
go  back  and  revaluate  what  these  various  words 
mean.  First  had  to  do  with  the  description  of  the 
artery  in  the  brain  in  the  translation,  that  is  on 
page  7  in  Exhibit  7,  it  says,  "Slightly  soft  brains. 
Vertebral,  basilar  and  cerebram  arteries  and 
hexagon  of  Willis,  no  alteration.  The  neck  vascular 
nerves  were  dissected,  having  found  no  alterations." 
Then,  to  go  down  further,  "The  heart  encreased 
pericardium  with  strong  adhesions,"  and  the  way  it 
is  spelled  is  E-n-c-r-e-a-s-e-d  (spelling) ;  I  inter- 
preted that  as  increased  on  the  diaphragm,  and  the 
next  is  "Fattened  and  hardened  aortic  sigmoids 
with  atheromatous  pockets."  I  thought  pockets 
probably  meant  there  was  deformity  of  the  valve, 
and  it  was  a  defoiTnity  of  the  pocket  of  athero- 
matous plaques.  "The  coronary  arteries  dissected 
having  found  atheromatous  plates."  Well,  if  it  was 
true  that  you  had  that  much  on  the  valve,  I 
Avondered  how  much  more  there  would  be  in  the 
coronary  artery.  Now,  when  reading  this  one,  it 
was  done  the  other  day,  it  appeared  that  the  trans- 
lation varied,  it  said  the  artery,  the  cerebral  artery 
and  the  circle  of  Willis  were  found  to  have  no 
alterations.  It  doesn't  say  anything  about  a  softened 
brain.  "The  neurovascular  bundles  were  dissected 
and  no  alterations  were  found."  Then  down  furthei'. 
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mention(>d  that,  you  mig'ht  recall  that  it  was  like 

that. 

Mr.  Kriesien :  But  the  question  I  am  now  asking 
you.  Mr.  Beehe,  is  the  question  that  you  asked 
of  Dr.  Rush,  was  that  from  !Mr.  Wilson's  transla- 
tion or  from  the  orij^inal  translation  that  was  sub- 
mitted with  the  proof  of  death? 

Mr.  Beebe:  The  Wilson  translation  that  we  have 
now  is  still  a  later  one.  My  recollection  is  that  the 
first  rou.s^h  draft  of  the  Wilson  translation  itself, 
but  it  occurs  to  me  that  either  we  had  them  or  we 
were  advised  you  probably  had  the  Mexican  transla- 
tion that  you  have  there. 

Mr.  Kriesien:  Well,  my  translation  w^as  there, 
Mr.  Beebe,  w^hen  you  propounded  your  questions  to 
Dr.  Rush. 

Mr.  Beebe:  Let  me  look,  I  can't  be  sure  of  that 
matter  unless  I  have  the  exhibit  that  is  attached  to 
the  proof  of  loss,  and  I  think  I  can  sopn  tell  you. 
Yes,  at  pa.Q^e  7  of  it,  for  example  my  translation 
didn't  say  a  thick  layer  of  fat  tissues  and  then  I 
went  on,  I  believe  one  translation  said  ^oss  tissue, 
so  that  is  Avhy  I  believe  we  have  the  first  translation 
that  Wilson  made  and  that  I  used  it.  Now%  if  T  can 
find  that  point  in  this 

The  Witness:     Page  7. 

Mr.  Beebe:    Yes,  7 


The  Witness:     It  was  page  7,  the  one  I  had. 

Mr.  Beebe:  Yes.  Now,  my  question  was  from  a 
translation  that  [449]  said  the  heart  was  surrounded 
by  a  thick  layer  of  fat  tissue,  and  then  I  said  I 
believe  one  translation  said  gross  tissue,  but  this 
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one  says  a  thick  coat  of  greasy  tissue,  and  T  think 
that  ij;ross  tissue  was  a  stenographic  error  of  the 
court  reporter.  Now,  I  will  look  further,  on  page  88 
of  the  deposition,  Mr.  Kriesien,  the  question  was, 
''What  would  the  term  'atheromatous  deposits' 
mean"?  The  wording  attached  to — contained  in  the 
translation  of  Mrs.  Bel  Paso  v.hich  is  attached  to 
the  proof  of  loss,  and  it  says  atheromatic  plaques 
and  it  is  spelled  A-t-e-r-o-m-a-t-i-c  P-o-c-k-i-t-s 
(spelling).  So  from  that,  I  would  assume  that  we 
have  the  first  translation  that  Mr.  Wilson  made, 
actually  he  made  a  number  of  those. 

Mr.  Kriesien:  The  specific  point  that  I  was  at- 
tempting to  make,  Doctor,  at  the  time  of  the 
deposition  ])roceedings  you  were  in  possession  w^hen 
the  question  was  propounded  to  you  with  reference 
to  those  atheromatous  deposits  and  not  this  other 
term  that  you  used  that  you  thought  might  mean 
a  defect  of  the  valve  itself? 

A.  I  had  gone  over  the  autopsy  report  and  I 
knew  that  it  stated  that  these  plaques  and  so  forth, 
and  I  had  the  impression  that  they  were  deformed 
valves  at  that  time. 

Q.  (By  Mr.  Kriesien) :  That  is  not  the  answer 
to  my  question. 

A.     If  you  will  repeat  it  a  little  bit  louder? 

Q.  All  right,  I  will  be  a  little  bit  louder.  The 
question  I  put  to  you  and  I  wall  read  it  to  you  from 
page  88  of  the  [450]  witness'  deposition  of  January 
7,  1955,  the  question  was:  "What  would  the  term 
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atheromatous  deposits  mean?"  Your  answer:  ''That 
refers  to  the  pUiques  that  are  present  in  the  lining 
of  the  blood  vessels  that  are  associated  with  also 
hardening  of  the  artery"?  A.     That's  right. 

Q.  Now,  that  terminology  of  the  atheromatous 
deposits  was  not  contained  in  the  original  transla- 
tion that  you  were  just  comparing  to  this  question 
of  deformity  of  the  valve,  and  we  have  in  effect 
what  the  translation  of  Dr.  Christen  was  at  the  time 
3^ou  gave  your  deposition  on  January  7,   1955? 

A.  Well,  I  didn't  have  Dr.  Christen's  at  that 
time  when  I  gave  my  deposition. 

Q.     That  isn't  my  question. 

A.     I  thought  that  you  asked  me 

Q.  My  question  is  that  you  had  substantially  in 
the  same  form  before  you  on  January  7,  1955,  with 
reference  to  the  translation  of  the  Mexican  autopsy 
as  you  have  today  ? 

A.     Well  then,  I  didn't  interpret  it  that  way ■ 

Q.  Well,  answer  my  question,  I  'd  like  to  have  an 
answer  to  my  question,  Doctor. 

A.  I  don't  recall  what  autopsy  reports  I  had,  I 
didn't  know  there  were  so  many  of  them  to  be 
considered. 

Q.  These  other  discrepancies  that  you  have  men- 
tioned between  the  two  reports  relating  to  matters 
that  you  have  considered  [451]  immaterial  to  those 
proceedings,  is  that  correct  ?  A.     I  did. 

Q.  That's  been  your  testimony  that  these  vari- 
ous conditions  that  have  been  found  were  imma- 
terial with  the  exceptions? 
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A.     That's  rio-ht,  I  said  I  did. 

Q.  So  that  then  in  fact,  I  will  ask  you  again, 
Doctor,  on  January  7,  1955,  at  the  time  you  gave 
\'our  deposition,  you  were  in  possession  of  sub- 
stantially all  the  medical  facts  that  you  are  in 
possession  of  today? 

A.  I  didn't  have  the  same  impression.  The  facts 
that  I  had  at  that  time  than  I  do  today — I  don't 
know  whether  I  was  in  possession  of  them  or 
whether  I  wasn't. 

Q.  Well,  what  is  the  difference  in  the  impression 
of  the  facts? 

A.     Valve  lesions  and  aortic  insufficiency. 

Q.     That  isn't  a  fact.  Doctor,  that  is  an  opinion. 

A.  I  assumed  from  the  description  of  the  valve 
that  it  was  enough  to  warrant  it  in  my  opinion. 

Q.     You  had  a  translation  of  the  report.  Doctor  ? 

A.  I  know,  but  translations  of  the  report  to  me 
was  not  clear.  That's  why  I  w-ondered  about  it  and 
wanted  more  information.  Otherwise,  I'd  have  ac- 
cepted it  and  quit. 

Q.  Why  did  you  not  so  state  at  the  time  your 
deposition  was  taken? 

A.  I  didn't  realize  it  at  that  time;  I  didn't  have 
any  chance  [452]  to  sit  down  and  study  over  this 
autopsy.  As  you  know,  you  came  into  my  office  and 
I  was  busy,  and  I  went  back  in  the  back  room  and 
you  kept  me  there  all  afternoon. 

Q.  Doctor,  that  deposition  was  taken  then  ap- 
proximately two  years  after  this  occurrence? 

A.     That  may  well  be,  I  don't  recall  when  it  was 
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taken,  I  don't  recall  what  the  autopsy  report  was, 
T  can  recall  what  I  thought  at  that  time,  and  why 
I  thought  it,  and  after  I  studied  things  over,  I  didn't 
think  the  same  things  now  as  I  did  then. 

Q.  I  am  trying  to  find  out  what  the  facts  are 
that  made  you  have  a  change  of  opinion  % 

A.  I'd  had — I  will  tell  you  just  exactly  what 
they  were,  hecause  I  cannot  interpret  the  valves 
being  hardened,  and  what  is  the  words  used — stiff- 
ened, I  think  as  being  a  valve  that  is  incompetent, 
and  I  thought  that  it  pro])ably  was  and  I  thought 
that  probably  had  reference  to  it. 

Q.  It  said  thickened  and  hardened,  well,  thick- 
ened and  hardened,  and  you  could  not  interpret 
that? 

A.  I  thought  that  it  probably  meant  a  valve  that 
didn't  close,  and  it  was  through  an  insufficiency. 

Q.  What  is  the  fact  that  is  contained  in  this 
new  translation  that  changes  that  condition? 

A.  Because  here  I  know  that  a  medical  man  has 
gone  through  and  translated  this  one,  and  I  know 
that  he  describes  these  [453]  plaques,  he  described 
them  in  a  way  I  have  seen  them,  and  I  didn't  have 
to  worry  any  more  about  a  deformed  valve,  because 
I  knew  he  wasn't  drawing  any  conclusions  and  I 
imagine  that  he  would  not  draw  a  conclusion  of 
aortic  insufficiency  if  there  were  no  deformity  of 
the  valves. 

Q.  What  is  the  difference  between  atheroma  tic 
deposits  and  atheromatic  plaques? 
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A.     It  depends  on  where  they  are. 

Q.  Now,  did  the  new  translation  of  Dr.  Christen 
change  the  position  of  those  atheromatic  plaques? 

A.  The  impression  that  I  got  of  the  whole 
thing 

Q.  That  isn't  the  question  that  I  am  asking  you, 
Doctor. 

A.  It  was  after  hearing  him  testify,  it  was  much 
clearer  in  my  mind  than  it  was  previously. 

Q.  My  question  is  this,  Doctor,  did  the  transla- 
tion of  Dr.  Christen  change  the  position  of  the 
atheromatic  deposits? 

A.  I  do  not  know  whether  it  did  or  not.  I  don't 
recall.  I  didn't  memorize  either  one  of  them. 

Q.  Well  then,  how  can  you  state  that  it  is  the 
reason  that  you  changed  your  opinion? 

A.  Because  when  I  went  over  the  one  previously 
and  then  I  went  over  this  one  later,  and  I  got  my 
impression  of  what  was  one  and  what  the  impression 
was  of  the  other,  and  I  felt  that  they  were  talking 
possibly  about  an  aortic  insufficiency. 

Q.  Now,  again,  what  are  the  differences  in  the 
medical  [454]  findings  in  those  two  reports  that 
would  allow  you  to  change  your  opinion,  the  medical 
findings,  the  facts,  not  your  impressions? 

A.  Due  to  the  fact  that  I  was  certain  that  this 
valve  was  only  a  hardened  and  whatever  it  stated 
valve,  and  that  it  was  not  a  retracted  valve. 

Q.  Where  are  the  facts  and  findings,  I  am  asking 
you  to  limit  your  answer  to  that? 

A.     That's  exactly  what  made  me  feel — ^before 
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there  was  a  debate  in  my  mind  as  to  what  the 
probability  was,  that  I  didn't  know  enough  Spanish, 
and  the  individual  that  translated  it  didn't  know 
enough  medicine  to  make  it  clear,  so  I  assumed  tak- 
ing the  whole  repoi't  into  consideration,  that  that  is 
what  it  referred  to  in  that  valve. 

Q.  Now,  Doctor,  from  this  new  translation,  you 
don't  know  the  extent  of  diminishment  of  the 
caliber  of  the  coronaries  or  the  aortic  valve  any 
more  than  you  knew  before? 

A.     I  think  I  do. 

Q.     What  are  the  facts? 

A.  I  have  answered  the  question  the  only  way 
I  know. 

Q.  Apparently  I  am  misunderstanding  you,  Dr. 
Rush,  because  I  have  not  gotten  any  facts  as  yet. 
Now,  when  did  you  first  notify  your  attorneys  as  to 
your  new  conclusions  ? 

A.  I  haven't  the  slightest  idea,  Mr.  Kriesien, 
whether  it  was — in  fact,  I  don't  think  that  it  was  a 
conclusion  that  [455]  changed  overnight,  it  was  a 
conclusion  that  gradually  I  reached  in  trying  to  put 
all  the  facts  together  as  they  were  being  brought 
up,  then  I  continued  to  put  them  all  together  to  the 
interpretation  that  I  had  originally  put  to  it  that 
there  must  have  been  an  aortic  insufficiency,  I  don't 
think  the  aortic  insufficiency  is  there.  I  don't  think 
there  is  a  marked  degree  of  coronary  insuf- 
ficiency, other  than  functional,  but  other  than  that 
I  havpn't  any  conclusions. 
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Q.  Well,  you  certainly  have  a  conchision  as  to 
whether  or  not  a  diseased  condition  of  the  heart 
contributed  to  the  heart's  death? 

A.     I  think  his  heart  did  contribute  to  the  death. 

Q.  Did  a  diseased  condition  of  his  heart  contrib- 
ute to  his  death? 

A.  Depends  upon  what  you  mean.  It  is  not  a 
heart  that  is  perfect. 

Q.  Now,  when  did  you  first  tell  your  attorneys 
about  your  change  ? 

A.  I  didn't  know  that  I  had  made  any  par- 
ticular change,  other  than  the  fact  that  I  didn't 
think  aortic  insufficiency  was  present. 

Q.     All  right,  when  did  you  tell  them  that? 

A.  I  don't  have  the  slightest  idea,  some  time 
within  the  past  month  or  possibly  six  weeks,  I 
presume. 

Q.  Then,  Doctor,  the  translation  of  Dr.  Christen 
could  have  no  [456]  bearing  upon  that  change  of 
opinion  ? 

A.  Oh,  the  translation  was  not  the  thing  that 
ended  it  up  for  me,  that  made  me  feel  that  probably 
I  was  right,  as  I  said,  that  I  didn't  make  that 
change  overnight,  I  was  trying  to  reason  it  out,  and 
I  couldn't  reason  it  out  on  why  it  would  say  an 
aortic  insufficiency  and  yet  I  couldn't  get  enough 
information  to  make  me  certain  it  was  and  yet  I 
had  to  assume  it  was  because  it  said  so.  As  I  say,  I 
didn't  realize  that  was  a  conclusion  in  the  first 
place  until  later  on,  I  thought  it  was  part  of  the 
autopsy  repoT-t. 
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Q.  Well,  Doctor,  didn't  the  autopsy  report  itself 
Sciy  a  conclusion? 

A.     It  pro])al)ly  did,  I  wouldn't  deny  it. 

The  Court:  I  think  we  will  take  an  adjournment 
at  this  time.  Now,  I  am  advised  that  I  have  to  try 
a  jury  case  tomorrow  and  another  Thursday.  Is  that 
correct,  Mr.  Clerk?  The  Clerk  informs  me  that  the 
case  I  am  to  try  tomorrow  by  a  jury  will  require 
two  days.  What  is  your  pleasure,  gentlemen? 

Mr.  Kriesien :  Well,  it  would  appear  to  me,  your 
Honor,  that  would  take  two  days,  that  would  be 
Wednesday  and  Thursday? 

The  Court:     Yes. 

Mr.  Kriesien:  That  would  leave  Friday,  and  I 
do  not  think  we  can  complete  the  case  in  one  day, 
and  if  I  may  suggest  to  the  Court,  if  we  could  start 
next  Monday  and  then  [457]  we  could  go  on  without 
a  further  interruption. 

The  Court:  T  think  it  is  satisfactory  to  me  if  I 
don't  have  any  jury  case  on  the  calendar  which 
would  interfere  with  it.  Do  you  have  anything  for 
Monday  ? 

The  Clerk:    Yes,  sir;  there  is  another  jury  case. 

The  Court:  The  Clerk  informs  me  I  have  a  case 
to  try  that  will  run  into  Friday  and  it  will  take  two 
days.   Is  there  another  case  ? 

The  Clerk :    The  case  will  run  until  Friday. 

The  Court:  Well,  would  Tuesday  be  satisfactory 
then? 

Mr.  Kriesien:  That  would  be  satisfactory,  your 
Honor,  the  only  part  I  had  in  mind,  was  to  prevent 
a  further  interruption  in  the  trial. 
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Mr.  Beebe:  I  have  this  problem  that  I  can't  re- 
port quite  accurately  on  to  your  Honor,  I  was  set 
to  try  a  case  before  Judge  Solomon  on  Thursday,  I 
spoke  to  him  during  the  afternoon  recess,  and  ap- 
parently he  was  assuming  that  he  still  had  the  case, 
and  said  he  could  try  it  next  Tuesday,  other  than 
that  it  would  have  to  go  for  a  long  time,  and  then 
after  that  I  was  advised  that  the  case  had  been  set 
for  jury  trial  on  Thursday,  I  believe  Mr.  Kenyon 
told  me,  but  the  man  doesn't  know"  that  yet;  I  would 
say  this,  your  Honor,  that  I  should  probably  consult 
Judge  East  or  whoever  has  that  case  and  report 
back  to  the  Court. 

The  Court:    Is  it  a  Court  case?  [458] 

Mr.  Beebe:  Yes;  it  is,  your  Honor,  it  will  not  be 
before  a  jury. 

The  Court:  How^  long  do  you  estimate  it  will 
take? 

Mr.  Beebe :    The  estimate  has  been  two  days. 

The  Court:  Let's  set  this  case  tentatively  for 
next  Tuesday,  and  if  anything  happens  to  conflict, 
we  can  make  further  arrangements. 

Mr.  Kriesien:  That  is  satisfactory,  your  Honor, 
providing  we  have  notification  of  it.  That's  at  ten 
o'clock,  your  Honor? 

The  Court:    Ten  o'clock.  The  Court  is  adjourned. 

(Whereupon,  at  4:15  o'clock  p.m.,  November 
29,  1955,  an  adjournment  was  taken.)  [459] 

(Pursuant  to  adjournment,  proceedings  were 
resumed  at  10:00  o'clock  a.m.,  December  7, 
1955.) 
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Cross-Examination 
(Continued) 
Bj^  Mr.  Kriesien : 

Mr.  Kriesien:  May  I  approach  the  witness,  your 
Honor  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Kriesien) :  Dr.  Rush,  when  we  ad- 
journed a  week  ago  Tuesday,  you  were  testifying 
about  aortic  insufficiency  and  whether  the  transla- 
tion designated  that  term  as  being  a  conchision.  I 
will  hand  you  Plaintiff's  Exhibit  7  and  call  your 
attention  to  the  translation  and  ask  you  whether  or 
not  the  only  reference  to  aortic  insufficiency  follows 
the  word,  ''Conclusions,"  and  that  word  is  capital- 
ized? 

A.  It  probably  does,  the  word  is  capitalized.  I 
don't  know  whether  it  is  any  place  else  in  this  or  not. 

Q.     Well,  would  you  look  at  the  findings? 

A.  Well,  if  you  say  it  is — it  probably  isn't — I 
would  trust  your  reading  of  it,  I  would  answer  that 
question  if  you  have  gone  over  it  and  checked  it. 

Q.     I  can  assure  you  that  it  was  in  it. 

A.  But  in  explanation,  I  wish  you  would  read 
my  deposition  in  which  I  told  from  the  translation 
that  I  thought  was  in  here  that  there  was  some 
cemented  and  covered  valves  which  [460]  is  a  lot 
different  than  what  this  translation  states.  This 
translation,  the  one  I  had  access  to  at  the  time  I 
gave  my  deposition. 
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Q.  I  believe,  Doctor,  that  Exhibit  7  is  the  first 
translation  that  was  made  and  that  accompanied  the 
proof  of  loss. 

A.  And  I  don't — it  may  have  been — I  didn't  see 
it.  I  saw  but  one  translation  that  was  made  by  Mr. 
Wilson,  and  at  that  time  I  talked  to  Mr.  Wilson  and 
asked  if  he  had  gone  over  it,  if  he  would  go  over  it 
and  make  certain  of  those  words  about  cemented  and 
covered.  None  of  that  is  stated  in  this  one  at  all, 
but  that  is  in  my  question  and  I  answered  it  in  my 
deposition. 

Q.  Well,  Doctor,  to  refresh  your  memory,  that 
proof  of  loss  and  your  affidavits  were  submitted  in 
the  year,  1953.  Now,  Doctor,  I  will  hand  you  Mr. 
Wilson's  translation  being  Plaintiff's  Exhibit  23, 
and  directing  your  attention  to  page  17,  I  will  ask 
you  whether  or  not  the  only  reference  to  aortic  in- 
sufficiency follows  the  word,  "Conclusion,"  and 
that  is  capitalized'^ 

A.  I  will  state  that  it  probably  is,  we  won't  take 
the  time  to  read  it,  but  I,  in  explanation  of  it,  I 
was  told,  that  w  as  before  this  had  been  translated  by 
Mr.  Wilson,  that  it  was  worked  over,  and  I  never 
saw  this  one  after  it  was  worked  over. 

Q.  Now,  Doctor,  is  the  term  ''aortic  insuffi- 
ciency," in  [461]  effect  a  medical  conclusion  rather 
than  a  medical  finding? 

A.  I  think  that  the  term  aortic  insufficiency  is  a 
term  that  is  used  when  the  aortic  valve  is  incom- 
petent and  doesn't  hold,  and  it's  a  description  that 
has  resulted  anatomically,  that  is  based,  at  least,  on 
the  American  heart  criteria.    We  speak  of  it  clini- 
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cally  as  aortic  insufficiency  or  aortic  ingurgitation 
or  aortic  incompetency,  which  are  probably  similar 
types.  I  think  the  difference  is  according  to  clinical 
and  anatomical. 

Q.  Thank  you,  Doctor.  Your  Honor,  could  I  have 
that  window  closed  ?  The  light  is  right  in  my  eyes.  I 
cannot  see  the  witness. 

The  Court:    Yes. 

Q.  (By  Mr.  Kriesien)  :  Doctor,  at  the  time  you 
gave  your  affidavit  in  March  of  1953,  where  you 
certified  that  Mr.  Lyons  had  an  underlying  coronary 
artery  disease,  I  will  ask  whether  or  not  that  opinion 
was  based  upon  the  fact  of  an  aortic  insufficiency  or 
cementing  and  hardening  of  the  valves  ? 

A.  No ;  it  was  based  upon  the  fact  that  I  did  not 
know  about  the  aortic  insufficiency  in  detail;  if 
you  will  check  in  the  deposition,  if  you  will  refer  to 
my  deposition,  I  told  you  when  I  cleared  that  up 
and  when  it  was  brought  up  at  the  time  of  my  depo- 
sition, and  I  made  the  statement  then  that  there  is 
something  new  that  was  added,  but  that  if  there 
were  it  would  increase  the  coronary  insufficiency  as 
regards  the  [462]  function  of  the  coronaries. 

Q.  Then  you  did  not  take  that  into  consideration 
in  arriving  at  an  opinion,  in  March  of  1953,  that  Mr. 
Lyons  had  an  imderlying  coronary  artery  disease 
and  a  coronary  insufficiency? 

A.  I  did  to  a  certain  degree,  because  that  was  the 
only  thing  stated  on  the  death  certificate. 

Q.     Doctor,  as  a  matter  of  fact,  in  giving  your 
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opinion  on  your  deposition,  you  considered  the  ma- 
terial things  to  be  the  atheromatic  deposits  on  the 
aortic  valve  and  the  diminished  caliber  of  the  ar- 
teries; did  you  not? 

A.  I  don't  believe  I  can  answer  that  question 
yes  or  no.  Again,  the  statement  that  I  made  in  my 
deposition,  I  believe  is,  if  my  memory  is  correct,  I 
stated  that  I  felt  one  of  the  conditions  could  occur, 
either  death  or  involvement  of  the  miocardium  with 
irritability  that  went  into  all  these  things  that  we 
are  talking  about,  the  shock  and  what  have  you, 
finally  ending  up  with  ventricular  fibrillation  or 
flutter  fibrillation  or  a  second  factor,  and  then  you 
went  on  to  question  me  about  these  things  and  the 
second  factor  wasn't  recorded  on  it  until  much  later, 
in  which  I  stated  that  I  would  have  expected  to 
have  proven  a  miocardial  infarction  and  a  coronary 
occlusion  because  of  this  being  so  common  as  a 
follow-up  to  miocardial  disease,  secondary  to  a 
coronary  occlusion  of  an  organic  nature.  Those  were 
the  two  suppositions  I  had  in  mind.  I  didn't  state 
the  aortic  insufficiency,  [463]  I  had  no  details  on  it 
except  what  was  given  me  at  the  time  I  gave  my 
deposition  previously,  and  those  were  the  two  fac- 
tors previously  which  I  gave  in  my  first  affidavit. 

Q.  Now,  Doctor,  that  doesn't  answer  my  ques- 
tion. My  question  was  whether  at  the  time  you  gave 
your  deposition  you  considered  as  the  material 
things,  the  atheromatous  deposits  on  the  aortic 
valves  and  the  diminished  coronary  arteries? 

A.       I  considered  it  as  part  of  it  and  the  other 
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factor,  the  other  part — until  I  could  get  the  details, 

I  don't  know  which  it  was. 

Q.  Now,  Doctor,  I  will  ask  you  whether  the  fol- 
lowing question  was  asked  and  the  following  answer 
given  on  your  deposition  of  January  7,  1955,  page 
92 :  * '  Question  By  Mr.  Beebe :  That  apart  from  that, 
insofar  as  I  have  read  to  you  what  they  had  to  say 
about  the  thorax,  the  material  things  are  the  athero- 
matous deposits  on  the  sigmoids  and  the  diminished 
coronary  arteries;  is  that  correct?  Answer:  Cor- 
rect." 

A.     That's  undoubtedly  what  I  stated;  yes,  sir. 

Q.  Now,  Doctor,  on  your  direct  examination  here, 
you  stated  in  effect  that  Mr.  I^yons  had  a  normal 
heart  for  a  man  in  his  age  range.  Doctor,  now  I 
will  ask  you  if  the  following  question  was  asked  and 
the  following  answer  given  your  deposition  on  Janu- 
ary 7,  1955,  page  94. 

Mr.  Beebe:  Just  a  moment.  Would  the  witness 
like  to  [464]  have  a  copy  of  his  deposition? 

The  Court :    Well,  let  him  see  one  if  it  is  available. 

The  Witness:     I  have  one  in  my  briefcase.   I  ar 
sorry,  Mr.  Kriesien. 

Q.     (By  Mr.  Kriesien)  :    Page  94. 

A.     And  the  question? 

Q.     I  was  just  asking  you  the  question  by  Mr 
Beebe,  "Assume  that  a  man  had  a  heart  with  a  let 
ventricle  slightly  hypertrophied  and  the  atheroma- 
tous deposits  on  the  semilunar  valves  and  a  dimin-  [ 
ished  caliber  of  his  coronary  arteries  and  had  no  more 
symptoms  than  have  been  brought  out  here  about 
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Mr.  Lyons,  what  is  your  opinion  as  to  the  condition 
of  that  man's  heart  as  to  whether  there  was  any 
active  heart  disease  there?  Answer:  Well,  I  think 
that  one  would  have  to  assume  that  with  that  amount 
of  involvement  that  he  had  abnormal  pathological 
findings  in  his  heart  and  that  one  would  expect  that 
to  be  somewhat  progressive  as  years  went  on, ' '  then 
continuing  on  about  knowing  of  individuals  that 
lived  with  that  condition? 

Mr.  Beebe:  Why  don't  you  read  the  rest  of  it, 
Mr.  Kriesien? 

Mr.  Kriesien :    I  will  if  necessary. 

The  Witness:  That  statement  is,  I  believe,  cor- 
rect, but  in  explanation  of  it 

Mr.  Beebe :  Just  a  moment.  Doctor,  I  want  coun- 
sel to  read  the  rest  of  your  testimony. 

Mr.  Kriesien:    That  is  the  important  part.  [465] 

The  Court :  The  rule  is  that  you  may  read  certain 
parts  of  the  deposition  in  here,  and  then  if  you 
wish  to  read  any  more  you  may  do  so. 

The  Witness :    I  think  that  that  statement  is  cor- 
n    rect,  but  in  explanation  of  it,  I  would  like  to  state 
that  previously  I  had  been  told  about  the  aortic 
valve  being  cemented  and  covered  and  I  naturally 
assumed  that  that  was  in  this  question  that  occurred 
..    later,  I  didn't  know  that  they  would  change  the 
,t'3  pathology  of  the  valve  within  ten  pages,  and  I  was 
using  that  same  assumption  regardless  of  the  termi- 
nology that  you  used  as  a  layman. 

Q.     (By  Mr.  Kriesien)  :    But  nevertheless,  that  is 
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not,  or  that  description  is  not  incorporated  in  that 

question,  Doctor? 

A.  No,  it  isn't;  but  I  was  trying  to  arrive  at  a 
conclusion  that  I  thought  would  be  helpful  in  de- 
ciding the  cause  of  death,  and  naturally  I  took  in  all 
the  factors  that  were  important  here,  but  I  didn't 
realize  that  Mr.  Beebe  was  trying  to  leave  one  factor 
out  and  the  other  factor  in,  that  he  didn't  say  that 
it  was  changed,  and  that  before  it  did  make  this 
statement  of  cemented  and  covered. 

Q.  Doctor,  you  didn't  have  that  information  at 
the  time  you  gave  your  affidavit,  did  you? 

A.  No;  I  didn't  have  it  at  that  time,  I  just  had 
the  conclusions,  and  I  supposed  that  was  the  reason 
for  the  conclusion.  [466] 

Q.  Doctor,  you  stated  in  your  direct  examination 
that  the  condition  of  Mr.  Lyons'  coronary  arteries 
was  of  no  medical  significance  in  causing  his  death. 
Doctor,  I  will  ask  you  if  the  following  questions 
were  asked  and  the  following  answers  given  on  your 
deposition  of  January  7,  1955,  page  88.  Doctor, 
continuing  on  the  coronary  arteries  this  is  a  ques- 
tion by  Mr.  Beebe.  "Doctor,  continuing,  the  cor- 
onary arteries  were  dissected  which  were  found  to 
have  diminished  caliber  due  to  the  atheromatous 
plaques,  now  what  would  that  mean  %  Answer :  That 
would  indicate  that  the  coronary  arteries  were  de- 
creased in  size  because  these  atheromatic  plaques 
had  piled  up  on  the  lining  of  them,  therefore  cor- 
onary insufficiency." — see  page  89 

A.     Wait  a  minute,  I  don 't  find  your  reading 
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Q.    At  the  bottom  of  page  88. 

A.  And  would  you  mind  reading  again  so  that  I 
know  where  it  was  started  % 

Q.  I  will  read  it  to  you  again.  Question  by  Mr. 
Beebe:  ''Doctor,  continuing,  the  coronary  arteries 
were  dissected  which  were  found  to  have  diminished 
caliber  because  of  the  atheromatous  deposits,  now 
what  would  that  mean  ?  AnsAver 

A.     I  don't  find  where  you're  reading,  I  am  sorry. 

Q.     Start  at  the  bottom  of  page  88. 

A.     Yes;  and  then  it  goes  over  to  89? 

Q.  ''Answer:  That  would  indicate  that  the  cor- 
onary arteries  [467]  were  decreased  in  size  due  to 
the  atheromatic  plaques  that  had  piled  up  on  the 
lining  of  them,  therefore  coronary  insufficiency." 
That  answer  was  given.  Doctor? 

A.  That's  what  I  thought  at  that  time,  that's 
correct,  sir. 

Q.  If  you  will  turn  to  page  90  in  the  middle  of 
the  page,  question  by  Mr.  Beebe:  "Now,  then  if  also 
the  coronary  arteries  were  diminished  in  caliber 
because  of  the  atheromatous  plaques  ?  Answer :  That 
means  that  the  blood  that  did  get  into  these  ostia 
would  have  more  trouble  to  get  to  the  heart  muscle 
because  they  were  of  small  caliber.  Question :  Would 
that  latter  condition  increase  the  difficulty  you  have 
mentioned  which  was  existing  because  of  the  de- 
posits on  the  aortic  sigmoid  or  semilunar  valves? 
Answer:  Yes;  it  would.  In  other  words,  either  one 
of  them  could  cause  a  definite  decrease  of  amount  of 
coronary  blood  flow.  When  you  put  them  both  to- 
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gether,  you  would  have  just  got  two  factors."  That 

answer  was  given? 

A.  That  answer  was  given,  but  the  facts  are^ 
why  didn't  you  read  what  was  on  page  91  in  which 
I  was  given  the  information? 

Mr.  Mize:    Just  a  moment 

The  Witness :    It  was  a 

Mr.  Mize :  Just  a  moment,  Doctor.  You  conducted 
the  examination,  Mr.  Kriesien,  therefore,  you  make 
the  objection.  [468] 

Mr.  Kriesien :  And  I  was  attempting  to  stop  the 
questioning 

The  Court:  Let's  not  all  talk  at  once  here,  let's 
get  some  order  out  of  this.  Counsel  does  not  have  to 
read  anything  that  he  does  not  wish  to  read,  the  at- 
torney for  the  plaintiff  may  read  such  portions  as 
Mr.  Kriesien  leaves  out,  if  he  so  desires. 

The  Witness :     I  am  sorry,  your  Honor. 

The  Court:  So  that  any  explanation  you  will 
give,  you  keep  that  in  mind. 

Q.  (By  Mr.  Kriesien)  :  Doctor,  on  your  direct 
examination  you  stated  in  effect  that  the  emotional 
tension  or  upset  such  as  the  discharge  of  the  shot- 
gun close  to  the  face  could  cause  death,  and  that  the 
condition  of  Mr.  Lyons'  coronary  arteries  were  pf 
no  medical  significance.  I  will  ask  you  if  the  follow- 
ing questions  were  asked  and  the  following  answers 
given  during  your  deposition  of  January  7,  1955, 
page  43  at  the  top  of  the  page:  ^'Question:  Coronary 
insufficiency.  Doctor,  what  are  most  common — Doc- 
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tor,  if  a  person  had  a  normal  heart  could  a  psychic 
trauma  or  emotional  upset  such  as  a  shock  from  the 
explosion  and  concussion  of  a  shotgun  together  with 
superficial  injuries  such  as  sustained  by  Mr.  Lyons, 
independently  of  all  other  causes  and  not  contribu- 
ted to  by  disease,  produce  a  coronary  insufficiency 
and  resulting  death?  Answer:  In  my  opinion  it 
would  be  very,  [469]  very  rare.  I  do  think  that  such 
a  thing  is  possible  as  has  been  demonstrated  in  some 
of  the  South  Sea  Islanders,  where  they  make  up 
their  minds  that  today  is  the  day  they  are  supposed 
to  die,  and  they  go  out,  have  a  big  celebration  and 
they  go  down  and  die,  and  which  is  quite  a  mystery 
to  medicine,  and  by  check-ups  carried  out  by  Eng- 
lish physicians  they  apparently  have  to  do  with  some 
type  of  nerve-emotional  reflex  that  cuts  coronary 
artery  flow,  so  I  think — I  do  not  know  whether  tliese 
individuals  were  all  normal  or  whether  they  were 
not,  but  an  individual  that  has  coronary  artery  dis- 
ease would  be  much  more  apt  to  have  an  emotional 
upset  like  the  explosion  of  a  shotgun  close  to  his 
face — correction — explosion  of  a  shotgun  cause  his 
death  than  would  one  that  did  not  have  it.  Question : 
And  the  one  that  did  not  have  some  coronary  or 
heart  disease,  it  would  be  the  exception?  Answer: 
That  is  right.  Question:  Rather  than  the  rule?  An- 
swer: Definitely.  Question:  If  the  psychic  trauma 
or  emotional  upset Answer:  Definitely  the  ex- 
ception. I  think  it  would  be  a  very,  very  rare  thing. 
I  have  never  seen  or  heard  of  one  other  than  these 
reports  from  the  South  Pacific."  Those  questions 
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were  asked  and  answers  given ;  were  they  not,  Doc- 
tor? 

A.  That's  right,  but  still  in  explanation,  I  don't 
think  it  is  fair  to  make  out  one  thing  and  not  put  in 
the  other  that  was  present  ahead  of  it  that  was  also 
used  in  my  deposition.  [470] 

Q.  Doctor,  in  your  many  years  of  practice  and 
specializing  your  profession,  have  you  ever  had  oc- 
casion to  certify  that  the  sole  cause  of  death  was 
emotional  upset  or  reaction? 

A.     I  never  have,  no,  sir. 

Q.  Well,  Doctor,  will  you  describe  in  detail  the 
injuries  to  Mr.  Lyons'  face? 

A.  I  don't  believe  I  recall  tliem  in  detail,  so  I 
don't  believe  I  could  describe  them  in  d(^tai].  My  im- 
pression was  that  they  were  rather  superficial,  I 
thought  they  involved  the  neck,  I  believe,  more  than 
the  face  if  my  memory  is  correct,  and  that  he  had 
what  I  felt  was  one  shot  that  might  be  under  the 
skin,  because  there  was  a  little  hard  nodule  that  I 
felt  and  there  was  surprisingly  little  loss  of  blood, 
when  one  looked  on  the  ground  where  the  man  had 
been  laying,  and  I  assumed  at  that  time  that  this 
explosion  had  gone  off  close  to  him,  but  that  he  had 
just  gotten  the  edge  of  the  force  of  the  shell,  and 
not,  of  course,  any  great  amount  of  it  or  he  would 
have  had  much  more  injury  than  that.  Now,  that  is 
about  as  far  as  I  can  give  in  any  detail  on  it. 

Q.  Well,  would  you  agree  with  the  findings  of 
the  Mexican  doctors  in  their  autopsy  report,  which 
reads,  "Crust  of  dried  blood  on  the  right  and  left 
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side  of  the  face  being  more  abundant  on  the  former, 
on  ]jeing  removed,  there  was  encountered  incrusta- 
tions of  grains  of  gun  jjowder  in  the  regions  of  the 
outer  edge  of  the  eyelid  and  the  lobe  of  [471]  the 
right  ear,  skin  scratches  in  rounded  lines  distributed 
irr(\gularly  on  the  rest  of  the  face.  There  is  found  a 
circular  hole  with  indented  edges  approximately  one 
millimeter  in  diameter  on  the  right  side  of  the  fore- 
head at  the  hairline.  On  the  neck  there  were  found 
dried  blood  that  on  being  removed  left  in  its  place 
scratches  in  the  skin  in  irregular  distribution  and 
limit,  but  more  precise  than  those  on  the  face  and 
which  varied  approximately  from  one-half  to  one 
millimeter  in  length.  Moreover,  scratches  in  the  skin 
on  the  outer  face  of  the  upper  arm  in  its  lower 
third,  elbow,  back  outer  face  of  the  forearm  and 
back  of  the  right  hand."  Do  those  substantially  de- 
scribe the  conditions  as  you  observed  them  at  that 
time? 

A.  Well,  I  didn't  observe  anything  on  the  arm 
or  on  the  back,  of  course,  he  still  had  his  shirt  on 
when  I  saw  him.  I  felt  that  it  was  on  the  face,  and 
my  impression  that  it  was  more  on  the  neck  as 
against  the  face,  as  I  recall,  but  I  presume  that  is 
an  accurate  description,  I  have  no  reason  to  doubt  it. 

Q.  Doctor,  in  your  opinion,  could  these  injuries 
that  I  have  just  described,  solely  and  independently 
of  all  other  causes  result  in  Mr.  Lyons'  death? 

A.  No,  I  don't  think  that  the  scratches  on  his 
skin  caused  his  death.  I  think  it  was  the  shock  that 
went  along  with  it.  [472] 
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Q.  Now,  Doctor,  in  giving  your  opinion  on  your 
deposition,  and  I  assume  at  the  present  time,  as  to 
the  precipitating  cause  of  this  man's  death,  you  did 
not  consider  those  superficial  injuries  or  any  pain 
from  them  to  be  of  any  medical  significance  in  the 
chain  of  events,  did  you  ? 

A.  I  did  not  think  that  that  was  very  significant, 
no,  sir. 

Q.  And  your  opinion,  throughout  your  deposi- 
tion, was  based  upon  a  fear  or  emotional  reaction, 
rather  than  anything  developing  from  the  injuries 
themselves  ? 

A.  I  would  think  that  that  was  responsible  for 
probably  a  good  80  per  cent  of  it,  and  the  other 
would  be  20  per  cent  or  less. 

Q.  Now,  on  giving  your  deposition,  did  you  indi- 
cate the  fact  that  any  pains  from  those  superficial 
injuries  might  be  a  contributing  cause  ? 

A.  I  don't  recall  that  I  mentioned  pain  specifi- 
cally, and  I  assume  that  everyone  realizes  there  is 
pain  with  an  injury. 

Q.  Doctor,  I  will  ask  you  whether  the  following 
questions  were  asked  and  the  following  answers 
were  given  on  your  deposition  of  January  7,  1955, 
commencing  at  page  54.  '^ Question:  Partially,  Doc- 
tor. Let  me  ask  you  this  question,  then:  Then,  as  I 
understand  it,  it  is  your  opinion  that  this  emotional 
reaction  or  upset — I  am  not  quibbling  over  the 
words  there — was  the  more  probable  cause  of  the 
disturbance  in  the  coronary  blood  flow  rather  than 
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angina  pectoris,  a  gallbladder  colic,  [473]  or  some 
unknown  cause  or  factor?  Answer:  When  you  put 
the  term  angina  pectoris  in  it,  you  are  adding  a 
term  into  it  which  I  believe  is  a  part  of  a  general 
chain  of  events,  and  I  cannot  say  that  the  emotiozial 
factor  caused  the  death  and  not  angina  pectoris,  be- 
cause I  believe  he  did  have  angina  pectoris  although 
we  have  no  proof  for  it.  I  don't  believe  gall  bladder 
disease  or  some  other  unknown  reflex  was  responsible 
for  it.  Mr.  Kriesien:  Off  the  record.  (Discussion  off 
the  record.)  The  Witness:  Well,  it  seems  to  me  that 
this  man  had  a  sudden  explosion  of  this  powerful 
shotgun  by  his  face,  the  cause  of  which  I  don't  know, 
but  that  he  must  have  been  upright  because  there 
was  no  evidence  in  the  brush  or  dirt  to  indicate  that 
it  exploded  when  he  was  down,  that  the  superficial 
wound  was  very  slight,  and,  therefore,  it  was  the 
emotional  mental  fear  of  what  went  on  over  the  next 
two  or  three  seconds  that  caused  the  reaction  that 
I  believe  caused  a  change  in  coronary  blood  flow 
that  produced  a  chemical  change  in  the  ventricle 
that  could  allow  for  ventricular  fibrillation  to  de- 
velop, which  did  in  all  probabilities,  and  produced  a 
passive  congestion  as  has  been  demonstrated  with 
autopsy,  which  was  the  cause  of  death.  Question: 
That  opinion,  of  course,  Doctor,  is  predicated  upon 
the  fact  that  the  shotgun  was  suddenly  exploded 
prior  to  a  seizure  of  an  angina;  is  that  correct? 
Answer:  Correct." 

Those  questions  were  asked  and  those  answers 
given  at  that  time?  [474] 
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A.  Yes,  sir,  that's  the  way  I  have  it.  I  think 
again  it  ought  to  be  pointed  out  in  explanation  that 
that  wouldn't  necessarily  be  the  only  thing  of  the 
seizure  of  angina.  We  don't  know — angina  is  a 
symptom,  it  is  a  certain  term  used  to  express  pain, 
we  don't  know  whether  he  had  pain  or  not,  because 
he  was  unconscious,  but  we  do  presume  that  he  had 
angina. 

Q.     You  are  assmning  or  speculating? 

A.     Well,  I  don't  know,  what  is  the  difference? 

The  Court:     Let's  not  get  into  semantics. 

Q.  (By  Mr.  Kriesien)  :  All  right,  your  Honor. 
Doctor,  in  your  many  years  of  practice,  you  have 
known  of  many  cases,  have  you  not,  where  individ- 
uals have  discharged  guns  and  inflicted  rather  griev- 
ious  injuries  to  themselves  and  has  not  resulted  in 
death? 

A.  I  don't  believe  I  can  state  that  I  know  of 
very  many  cases  that  had  that  happen,  but  of  course, 
I  am  not  in  that  type  of  practice,  so  I  probably 
wouldn't. 

Q.  Doctor,  do  you  know  of  cases  w^here  individ- 
uals have  dropped  dead  of  heart  attacks  while  they 
are  hunting?  A.     Pardon  me? 

Q.  Doctor,  do  you  know  of  cases  where  indi\id- 
uals  have  dropped  dead  of  heart  attacks  while 
hunting? 

A.  I  don't  know  of  any,  but  I  have  heard  of 
them,  there  is  no  doubt  but  what  they  have  oc- 
curred. [475] 

Q.     Now,   Doctor,   this   occurrence   on   February 
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3rd,  4th  and  5th  of  1953,  of  Mr.  Lyons  when  he  had 
constricting  chest  pains  and  arm  radiation  pains 
and  nitroglycerine  was  prescribed  and  he  was  ad- 
vised to  refrain  from  tramping  through  the  fields, 
doing  any  heavy  lifting;  was  that,  or  is  that  indica- 
tive to  you  that  Mr.  Lyons,  on  those  dates  had  a 
condition  of  coronary  insufficiency  or  angina  pec- 
toris? 

A.  It  was — that's  one  of  the  things  that  made 
me  reach  the  decision  I  did  in  this  deposition  I  gave 
in  January.  On  the  other  hand,  I  think  that  it 's  only 
fair  to  state  that  there  is  no  evidence  that  I  know  of 
that  Mr.  Lyons  ever  took  nitroglycerin.  This  pain, 
if  it  was  a  continuing  pain  for  three  days,  would 
not  be  typical  of  angina,  and  that's  what  I  learned 
since  then  as  to  what  has  been  testified  to  up  here, 
and  the  other  factor  is  that  an  electrocardiogram 
was  taken  which  don't  show  evidence  that  we'd  ex- 
pect to  get  with  a  definite  coronary  insufficiency  that 
would  cause  three  days'  pain,  so  it  makes  me  wonder 
after  all  the  data  is  accumulated  whether  it  was 
angina.  Of  course,  if  there  was,  I  would  be  inclined 
to  believe  that  it  was  caused  by  that  at  the  time. 

Q.  Well,  Doctor,  what  evidence  is  there  in  this 
case  that  it  was  a  continuing  pain  for  three  days  ? 

A.  That's  the  impression  I  got  from  what  was 
testified  to. 

Q.  The  testimony  was  that  he  complained  of 
pain  on  those  three  days,  you  don't  know  whether  it 
was  continuing  or  whether  [476]  he  had  one  continu- 
ing or  whether  he  had  one  attack  of  pain,  do  you  ? 
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A.  No,  but  I  was  told  that  it  occurred  in  the 
evening  when  he  wasn't  working,  which  of  course, 
wouldn't  be  from  work. 

Q.  To  refresh  your  memory.  Doctor,  that  came 
from  Mrs.  Lyons,  who  advised  of  the  first  attack  on 
February  3,  1953,  that  ho  had  some  pain  on  that 
night,  and  I  don't  believe  there  is  any  further  testi- 
mony of  it  being  a  continuing  pain.  If  I  am  wrong, 
I  would  like  to  have  you  correct  me. 

A.  I  couldn't  answer  the  question.  It's  just  un- 
usual to  have  a  continued  pain  and  that  was  what 
I  thought  was  stated. 

Q.  Doctor,  with  continuing  pain,  does  that  some- 
times indicate  a  coronary  occlusion? 

A.  It  does.  Usually  the  pain  is  severe  enough  so 
that  they  need  some  type  of  medication  to  relieve  it. 

Q.  Doctor,  have  you  checked  into  what  the  drug 
Thaverine  is?  A.     I  have. 

Q.     What  is  it? 

A.  Thaverine  is  a  drug  that  can  be  referred  to  as 
a  paradilator  and  setter. 

The  Court :     How  do  you  spell  that  ? 

The  Witness:  T-h-a-v-e-r-i-n-e  (spelling),  I  be- 
lieve that  is  correct,  your  Honor. 

Q.  (By  Mr.  Kriesien) :  And  what  is  the  pur- 
pose of  the  use  [477]  of  that  drug.  Doctor? 

A.  Well,  I  presume  it  would  be  used  any  time 
that  one  would  expect  spasms  in  the  blood  vessels. 

Q.  And  do  you  mean  by  spasms  in  the  blood 
vessels,  spasms  in  the  blood  vessels  of  the  heart  ? 
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A.  And  I  would  think  that  that  would  be  one  of 
its  uses,  yes,  sir.  I  have  never  used  the  drug.  I  did 
not  know  what  it  was  until  I  looked  it  up  according 
to  Dr.  McBride's  notes  that  I  had  an  opportunity  to 
look  over  when  you  gave  them  to  me  the  other  day. 
It  was  considered — I  don't  believe  it  was  stated — 
how  was  it? 

Q.  I  stated  that  he  prescribed  it,  I  believe,  Doc- 
tor. A.     Yes. 

Q.  Doctor,  immediately  prior  to  this  occurrence, 
Mr.  Lyons  had  been  engaged  in  rather  strenuous 
exertion  walking  up  and  down  sand  hills;  had  he 
not? 

A.  No,  I  don 't  believe  that  it  was  strenuous  exer- 
tion, he  had  been  under  some  exertion  walking  up  a 
path  on  a  sand  dune  that  was  a  little  uphill. 

Q.  Doctor,  isn't  exertion  a  commonly  accejjted 
precipitating  cause  of  a  coronary  insufficiency  in  an 
idividual  who  has  coronary  sclerosis? 

A.  I  think  that  is  correct,  but  I  think  usually  it 
follows  almost  unmediately,  and  there  isn't  an  ele- 
ment of  30  to  40  minutes  that  the  man  is  perfectly 
well  in  between.  [478] 

Q.  Well,  Doctor,  I  believe  I  may  have  asked  you 
this  question  before,  but  you  do  not  know  what  Mr. 
Lyons  was  doing  during  the  period  of  time  you  were 
separated  from  him,  do  you  ? 

A.  I  do  not,  other  than  the  fact  I  know  he  shot 
two  doves,  maybe  it  was  three,  I  don't  remember 
the  number,  but  he  shot  a  few  doves. 

Q.     Doctor,  on  your  direct  examination  you  took 
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into  consideration  the  negative  findings  of  Dr.  Mc- 
Bride's  cardiac  tests  and  his  E.K.G.'s ;  as  a  matter  of 
fact,  Doctor,  doesn't  it  quite  often  happen  that  an 
individual  is  examined  to  determine  if  he  has  a 
heart  condition,  say  for  insurance  purposes  or  just 
a  periodic  check-up,  and  an  electrocardiogram  is 
taken,  the  usual  cardiac  tests  are  given,  all  of  which 
are  negative,  and  then  the  individual  dies  shortly 
thereafter?  A.     That  has  happened,  yes,  sir. 

Q.  And  in  such  cases  after  an  autopsy  is  per- 
formed, isn't  one  of  the  common  causes  that  are  re- 
vealed is  a  coronary  sclerosis'? 

A.  I  think  that  that  would  be  a  correct  state- 
ment, but  I  don't  know  as  to  how  frequently  scler- 
osis will  be  the  only  finding,  and  of  course  it  would 
depend  upon  the  amount  of  the  arteriosclerosis,  and 
I  believe  some  of  these — there  you  will  find  that 
there  has  been  several  of  them  that  were  only  small 
degrees. 

Q.  And  in  some  of  the  cases  there  is  no  knowl- 
edge of  any  [479]  condition  of  the  heart;  isn't  that 
correct?        A.    Yes,  sir. 

Q.  Now,  if  that  is  true.  Doctor,  you  can't  rule 
out  the  possibility  that  that  couldn^t  occur  in  this 
case? 

A.  I  think  that  is  correct,  sir,  that  you  cannot 
rule  it  out. 

Q.  And  if  Mr.  Lyons  suffered  a  heart  attack 
prior  to  the  discharge  of  a  shotgun,  you  would  be 
sure  that  was  how  this  affair  occurred? 
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A.  Yes,  sir,  if  I  knew  that,  I  would  feel  definitely 
that  that  was  correct. 

Q.  And,  Doctor,  from  the  autopsy  report,  you 
do  of  your  own  knowledge  know  that  there  was  some 
involvment  of  the  coronary  arteries  and  some  in- 
volvement of  the  aortic  valve? 

A.  I  think  that  is  correct,  there  is  recorded  an 
anatomical  description  of  it,  but  I  do  not  know  that 
there  was  any  involvement  that  would  be  physiolog- 
ically significant. 

Q.  My  question  is  that  the  autopsy  revealed  that 
there  was  some  involvement. 

A.  Yes,  sir,  there  was  some  involvement,  but  still 
in  explanation  of  it,  I  don't  believe  that  one  can 
interpret  that  that  functionally  was  not  active. 

Q.  And  3^ou  do  not  have  knowledge  of  your  own 
as  to  the  extent  of  the  involvement,  do  you  % 

A.     Only  from  the  description. 

Q.  If  that  involvement  was  extreme,  say,  a  90- 
per-cent  [480]  involvement  of  the  caliber  of  the 
coronary  arteries,  then  your  opinion  would  be  that 
that  condition  was  the  direct  cause  of  his  death; 
would  it  not? 

A.  Yes,  it  would,  yes,  sir,  finding  there  was  that 
much  involved,  I  would  certainly  say  that. 

Q.  Then,  Doctor,  not  knowing  the  extent  of  the 
involvement  of  the  coronary  arteries  and  aortic 
valve,  in  giving  your  opinion  as  to  the  cause  of 
death,  you  have  sort  of  weighed  in  your  own  mind 
what  the  Mexican  doctors  meant  by  the  use  of  cer- 
tain words  in  their  findings;  isn't  that  true? 
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A.  I  assumed  that  the  Mexican  doctors  meant 
that  originally  with  the  description  that  I  thought 
was  present  that  there  was  enough  involvement  to 
functionally  be  important.  It's  been  my  opinion  since 
having  it  explained  by  another  Mexican,  who  has 
had  some  knowledge  of  pathology  himself,  that  it 
was  the  same  type  of  findings  we  would  find  in  many 
people  of  that  age  group  that  Mr.  Lyons  was.  I  just 
had  to  change  the  opinion  of  what  I  originally 
thought  that  they  meant. 

The  Court:  Mr.  Kriesien,  I  don't  want  to  be 
critical  in  any  wa}^,  but  I  think  we  are  getting  into 
the  field  of  repetition  somewhat.  Now,  I  realize  it  is 
somewhat  unavoidable  in  a  case  of  this  character. 
However,  I  think  we  have  progressed  through  the 
anatomy  of  the  heart,  and  we  have  also  had  Dr. 
Chamberlain,  and  have  examined  Dr.  Rush,  so  may 
I  respectfully  suggest  that  we  get  along  with  this 
and  [481]  that  you  avoid  repetition  to  the  extent 
that  you  can?  I  see  there  are  some  other  doctors 
waiting.  Now,  it  is  not  my  purpose  to  tell  you  how 
to  conduct  3^our  case,  but  I  want  to  get  to  the  bottom 
of  this  case  just  as  rapidly  as  possible  and  decide  it. 

Mr.  Kriesien :  I  appreciate  that,  and  I  apologize 
for  it.  I  am  leading  up  to  a  particular  point. 

Q.  But,  Doctor,  you  were  required  to  speculate 
upon  what  they  meant  by  their  terminology  in  the 
report  as  to  the  extent  of  the  diminishment  of  the 
caliber  of  the  coronary  arteries;  were  you  not? 

A.  I  think  that  that  is  a  true  statement,  except 
I  would,  again,  to  explain,  would  expect  anybody 
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doing  a  pathology  to  have  stated  that  there  was  a 

distinct  decrease,  if  there  had  been  a  very  marked 

diminishment. 

Q.  Now,  you  have  disagreed  with  the  conchisions 
of  the  Mexican  doctors.  Now,  if  you  had  been  pres- 
ent in  person  yourself,  you  would  be  in  a  better  posi- 
tion to  be  definite  as  to  the  opinion  as  to  the  cause 
of  death;  would  you  notf 

A.     I  believe  I  would,  yes. 

Q.  What  would  you  have  specifically  looked  for 
in  the  autopsy  report  that  you  especially  thought 
would  be  important  ? 

A.  I  would  have  been  very  happy  if  he  had  men- 
tioned somewhat  the  size  of  the  coronaries.  I  would 
also  have  been  happy  if  he  had  mentioned  some- 
thing about  the  size  of  the  aortic  ring.  [482]  I  be- 
lieve it  is  fair  to  state  that  they  were  not  men  too 
well  experienced  in  doing  autopsies  and  believe  that 
not  having  any  microscopic  facilities,  which  they 
have  not  described  at  all,  and  not  having  any  facili- 
ties apparently  for  measurements  or  weights  which 
have  not  been  described  at  all,  that  one  would  have 
to  assume  that  it  is  kind  of  a  report  given  by  an 
individual  with  not  much  experience,  and  he  has 
used  descriptive  words  that  would  easily  be  present 
on  the  lining  of  a  blood  vessel  on  anybody  at  the 
age  of  50. 

Q.  Well,  Doctor,  you  said  that  they  did  not  have 
facilities  for  weighing,  and  I  call  your  attention  to 
the  fact  that  they  did  weigh  the  amount  of  bile  and 
the  gallbladder  and  the  size. 
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A.  No,  well,  I  don't  know  that  they  measured  it, 
I  understand  40  ccs.  but  T  didn't  realize  there  was 
any  weights  carried  out. 

Q.  Well,  Doctor,  the  two  Mexican  doctors  had 
the  oportunity  to  observe  all  of  the  matters  you 
have  just  testified  to  and  consider  in  arriving  at 
their  conclusion  as  to  the  cause  of  death;  did  they 
not? 

A.  They  had  all  of  the  facilities  as  regards  what 
they  saw  anatomically,  but  they  didn't  have  any 
clinical  facilities  as  to  what  this  man  had,  and  I 
think  that  any  pathologist  that  has  had  a  little  bit 
of  affairs  if  he  knows  the  clinical  [483]  story  before 
he  does  his  autopsy,  and  I  don't  believe  that  had 
these  Mexicans  gone  over  the  story  previously  that 
they  would  have  arrived  at  those  conclusions. 

Q.  Now,  Doctor,  you  have  been  an  expert  witness 
in  many  cases;  have  you  not?  A.     A  few. 

Q.     By  "few,"  approximately  how  many.  Doctor? 

A.     I  do  not  have  any  idea. 

Q.  Actually,  it  runs  up  into  a  considerable  num- 
ber? A.     A  number,  all  right. 

Q.  And  you  were  aware  of  the  fact.  Doctor,  that 
you  were  to  base  your  opinion  on  the  facts  of  the 
case  and  not  upon  the  opinions  of  others  ? 

A.     That's  correct. 

Q.  Now,  Doctor,  before  you  gave  your  affidavit 
in  this  case,  did  you  discuss  the  case  in  detail  with 
Mr.  Maguire  or  members  of  his  office  ? 

A.     T  think  probably  I  gave  them  the  information 
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that  I  had  from  what  I  saw  in  this  man.  I  think 
probably,  it  was  my  opinion  that  was  discussed  and 
not  any  of  theirs.  I  think  that  I  was  wrong  in  mak- 
ing assumptions  that  I  had  no  right  to  have  made  as 
to  taking  the  conclusions  to  be  well  warranted.  1 
think  that  in  most  of  the  autopsies,  at  least  that  I 
have  had  done  by  men  in  Portland,  and  they  are  all 
well  trained  men,  they  usually  put  an  anatomical 
diagnosis  listed  on  the  top,  [484]  and  we  usually 
tend  to  read  it,  we  usually  don't  read  the  descrip- 
tion. 

Q.  Doctor,  did  you  discuss  the  facts  and  what 
your  medical  opinion  would  be  in  detail  with  Air. 
Maguire  or  any  member  of  his  firm  prior  to  giving 
your  deposition? 

A.  No,  I  don't  know  in  which,  if  any  detail  I 
told  them  of  the  affair  and  the  chain  of  events  and 
that's  about  all. 

Q.  And  you  knew  your  deposition  was  to  be 
taken  for  some  period  of  time  ? 

A.  No,  I  think  I  knew — I  don't  recall  how  long — 
but  I  don't  believe  it  was  over  a  matter  of  40  hours, 
I  may  be  wrong,  you  probably  remember  that. 

Q.  Doctor,  you  have  testified  on  the  stand  here 
that  at  the  time  you  gave  your  deposition  that  you 
had  not  studied  the  entire  Dr.  McBride  medical  case 
history  file ;  that  you  had  not  examined  the  Mexican 
autopsy  report  in  detail;  that  you  had  not  been  ad- 
vised as  to  what  Dr.  McBride 's  testimony  was  with 
reference  to  the  examinations  of  February  3rd,  4th 
and  5th.  1958.  Now,  Doctor,  is  it  your  practice  to 
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proceed  to  give  affidavits  and  give  depositions  in 
cases  involving  $105,000  under  oath  as  to  medical 
cause  of  death  without  examining  all  of  the  material 
that  is  available  to  you? 

A.  I  thought  that  I  had  the  conclusion  of  the 
mateiial  and  that's  why  I  gave  the  deposition  as  I 
gave  it.  I  didn't  know  what  the  amount  was  in- 
volved in  insurance,  I  don't  [485]  know  now,  nobody 
has  given  me  any  information  on  it. 

Q.  But,  Doctor,  you  have  testified  that  you  had 
not  examined  all  of  the  Dr.  McBride  file  and  you 
had  not  examined  the  autopsy  report  in  detail. 

A.     That's  correct. 

Q.     And  you  proceeded  to  give  your  deposition? 

A.  Because  I  thought  the  conclusions  I  pro- 
ceeded to  give — in  explanation,  I  thought  the  con- 
clusions were  probably  warranted  or  they  would  not 
give  them. 

Q.  And  then  you  started  to  wonder  about  your 
conclusions  after  you  gave  your  deposition  ? 

A.  That's  correct,  when  I  began  to  put  two  and 
two  together  and  making  six,  and  I  wondered  where 
the  other  two  was. 

Mr.  Kriesien:     That's  all. 

Redirect  Examination 
By  Mr.  Beebe : 

Q.  Doctor,  Mr.  Kriesien  examined  you  on  direct 
examination  at  the  time  your  deposition  was  taken ; 
did  he  not  ?  A.     T  think  he  did. 
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Q.  And  you  answered  the  questions  that  he  asked 
you?  A.     I  did. 

Q.  Now,  Doctor,  before  I  go  to  your  deposition, 
when  you  were  talking  about  the  chest  pain  that  was 
described  in  Dr.  McBride's  record,  is  this  the  thing 
you  had  in  mind :  "Has  had  attack  of  chest  pain  yes- 
terday and  today,  constrictions  in  chest  and  radia- 
tion down  arms.  Fluoroscopic  and  E.K.G.  not  [486] 
diagnostic.  Sed  rate  ordered,  also  W.B.C.,  and  some 
kind  of  acid.  Nitroglycerin  prescribed  1/200  on  on- 
set of  pain.  May  need  Thaverine.  2/5/53  pain  some 
imp.  Advised  to  go  fishing."  Is  that  what  you  had 
in  mind? 

A.  Yes,  and  I  note  that  it  was  improved  and  ad- 
vised to  go  fishing,  because  this  man  was  known  to 
have  gout  and  I  presumed  it  was  more  or  less  of  a 
constant  pain  or  they  would  not  have  mentioned  that 
"pain  imp." 

Q.  Now,  referring  to  your  deposition.  Doctor, 
I)age  24,  before  that  time  you  had  been  describing 
the  occurrence  on  the  trip.  Did  Mr.  Kriesien  ask  you 
the  following  questions  and  you  give  the  following 
answers  ? 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
this  line  of  cross-examination.  I  believe  that  the  only 
proper  matter  he  can  inquire  on  as  to  the  questions 
and  answers  given  on  the  deposition  must  be  where 
I  have  not  incorporated  some  portion  of  the  answer 
that  was  propounded  or  is  necessarily  tied  up  in  the 
chain  of  questions. 

The  Court:     Overruled. 


494  Underivriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Homer  P.  Rush.) 

Q.  (By  Mr.  Beebe) :  "  Question :  Doctor,  did  the 
Mexican  doctors  advise  you  of  their  specific  findings 
of  the  autopsy"?  Answer:  Only  in  regard  to  what  I 
have  told  you.  They  stated  that — language  difficul- 
ties made  it  a  little  hard.  One  of  them  attempted  no 
English,  and  the  other  one  was  not  very  good,  but 
the  conclusions  were,  from  our  conversation  with 
them,  [487]  that  that  was  what  they  felt  the  autopsy 
had  shown,  arteriosclerosis  of  some  of  the  vessels 
about  the  heart,  with  aortic  insufficiency  and  coro- 
nary insufficiency  and  superficial  gunshot  wound." 
Did  you  so  testify?  A.     Yes,  I  did. 

Q.  Now  then.  Doctor,  in  giving  the  balance  of 
your  testimony  in  your  deposition,  did  you  accept 
and  assiune  the  Mexican  autopsy  findings  of  aortic 
insufficiency  and  coronary  insufficiency? 

A.     I  did. 

Q.  Now,  Doctor,  page  26  at  the  bottom,  Mr. 
Kriesien  questioning  you  about  your  affidavit: 
"Question:  Doctor,  in  this  affidavit  of  March  31, 
1953,  you  state, '  From  my  own  observations  made  at 
the  time  of  his  death  which  are  corroborated  by  the 
autopsy  report  I  certify,  one,  that  James  A.  Lyons 
had  an  underl3ring  coronary  artery  disease.'  "  Then 
Mr.  Kriesien 's  question,  "Was  this  a  fact  that  could 
be  observed  by  you,  or  was  this  a  fact  that  was  fur- 
nished to  you  by  the  Mexican  doctors  ?  Answer :  The 
fact  that  was  furnished  to  me  by  the  autopsy  that 
he  had  coronary  disease."  Did  you  give  that  testi- 
mony? A.    I  did. 
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Q.  And  did  you  make  that  assumption  based 
upon  the  conclusions  of  the  autopsy  ? 

A.  I  did.  I  think  in  explanation  of  that,  what 
one  should  [488]  note,  that  I  made  the  statement 
previous  to  the  autopsy  that  I  felt  they  would  find 
some  coronary  arterj^  disease  or  that  it  would  have 
to  be  a  shock  condition,  and  I  attempted  to  show 
further  on  here  that  it  was  not  gone  into  at  that 
time,  so  it  could  be  brought  out,  I  wasn't  asked  any 
further  to  go  into  it. 

Q.  Now,  Doctor,  on  page  34,  question  by  Mr. 
Kriesien,  "But  going  back  to  these  other  various 
findings  of  the  Mexican  doctors,  are  those  conditions 
found  in  what  you  would  term  a  normal  heart? 
Answer:  You  mean  what  I  have  described?  Ques- 
tion: Yes.  Answer:  No,  they  are  not.  Both  coronary 
insufficiency  and  aortic  insufficiency  would  be  ab- 
normal." In  giving  that  answer,  were  you  referring 
to  the  conclusions  of  coronary  insufficiency  and 
aortic  insufficiency  that  they  had  made? 

A.     I  was,  from  organic  basis. 

Q.  You  were  not  considering  any  clinical  matter 
at  the  time  you  gave  that  answer ;  is  that  correct  ? 

A.     That's  correct. 

Q.  Doctor,  referring  to  page  37,  a  hypothetical 
question  given  you  by  Mr.  Kriesien,  ''Doctor,  on 
page  4  of  your  supplemental  affidavit  of  July  10, 
1953,  you  state,  'I  learned  later  that  this  man  had 
been  checked  over  by  Dr.  William  McBride  of  Palm 
Springs  a  day  or  two  before  this  trip.  He  had  been 
assured    his    general    status    was    good;    that    he 
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was  [489]  tired  and  probably  needed  a  vacation.  It 
is  my  medical  opinion  that  this  man  was  in  good 
physical  condition  the  morning  of  the  accident,  with 
no  evidence  of  cardiac  strain,  nor  had  he  been  under 
any  exercise  or  excitement  that  would  have  produced 
a  cardiac  strain  previous  to  the  explosion  of  the 
shotgun  which  caused  the  superficial  wounds.'  Doc- 
tor, assume  the  fact  to  be  that  Mr.  Lyons  on  May 
12,  1950,  after  hurrying  to  answer  a  phone  call  was 
seized  with  sudden  pain  in  the  right  and  left  arms 
to  the  extent  he  could  not  hold  a  phone ;  on  Febru- 
ary 3,  1953,  he  had  constricting  chest  pains ;  on  Feb- 
ruary 4,  1953,  he  had  constriction  in  the  chest  and 
radiation  down  the  arms,  was  given  a  prescription 
of  nitroglycerin,  still  had  pain  on  February  5,  1953, 
and  was  advised  that  he  could  go  on  a  fishing  trip 
provided  he  did  not  do  any  extensive  work  such  as 
tramping  around  fields  or  heavy  lifting;  that  his 
condition  was  diagnosed  as  a  cardiac  fatigue  due  in 
all  probability  to  excessive  emotional  stress.  Would 
your  opinion  have  been  that  Mr.  Lyons  was  in  good 
physical  condition  on  the  morning  of  February  10, 
1953,  with  no  evidence  of  cardiac  strain?  Answer: 
It  could  have  been.  T  knew  none  of  these  facts  that 
you  are  mentioning  now,  but  you  are  bringing  out 
just  some  isolated  facts  and  asking  me  to  make  an* 
opinion.  I  would  say  that  anybody  that  was  subject 
to  angina  pectoris  and  suffered — and  I  assume  that 
is  what  this  man  was — by  which  you  say  after  he 
hurried  [490]  to  a  phone  he  had  pain   across  his 


vs.  Jane  S.  Lyons  497 

(Testimony  of  Dr.  Homer  P.  Rush.) 
chest,  went  down  both  arms,  was  constricted  in  na- 
ture, relieved  with  nitroglycerin,  I  would  feel  that 
he  had  evidence  of  coronary  insufficiency." 

Doctor,  did  you  assume  from  the  limited  hypo- 
thetical question  that  the  man  had  coronary  insuffi- 
ciency if  the  pain  referred  to  in  1953  was  an  angina 
pectoris  pain? 

A.  I  wondered  about  it  at  the  time.  I  don't  be- 
lieve that  I  felt  that  we  had  proof  for  it,  because  of 
his  freedom  from  pain  for  three  years  following,  but 
it  was  one  of  the  things  that  I  wondered  about. 

The  Court :  Now,  the  reading  and  the  signing  of 
the  deposition,  that's  all  been  testified  to.  In  addi- 
tion, I  have  read  the  deposition  of  Dr.  Rush.  I  in- 
tend to  read  the  deposition  again  thoroughly  and 
completely,  so  may  I  again  caution  you  to  try  to 
avoid  repetition.  I  am  not  trying  to  hasten  you  gen- 
tlemen, I  realize  the  difficulties  that  beset  you  in  the 
trial  of  the  case.  There  are  sharp  conflicts  in  the 
testimony,  but  1  urge  you  to  consider  the  Court's 
time  and  your  own,  even  the  time  of  these  other 
gentlemen  here  that  are  taking  the  time  to  come 
here  and  testify,  that  you  do  everything  in  a  lawyer- 
like fashion  to  expedite  this  matter.  We  will  take  a 
short  recess. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:    Proceed,  gentlemen. 
Mr.  Beebe :    Your  Honor,  I  am  going  to  get  away 
from  [491]  this  examination,  but  I  have  one  more 
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question  I  would  like  to  put  in  connection  with  the 

doctor. 

Q.  (By  Mr.  Beebe) :  On  page  87  of  your  depo- 
sition at  the  bottom  of  the  page,  was  this  given  to 
you?  "  'There  was  a  covering  and  cementing  of  the 
aortical  sigmoids  with  atheromatous  deposits,  the 
left  auricular-ventricular  ring  slightly  dilated.'  Doc- 
tor, what  would  be  meant  by  aortical  sigmoids,  as- 
suming that  that  is  the  language  of  an  autopsy  doc- 
tor, an  autopsy  surgeon,  just  the  two  words  'aortical 
sigmoids.'  Answer:  Aortical  sigmoids  or  valves." 
Was  that  testimony  given  by  you  and  the  question 
asked  and  answered? 

A.  Yes,  it  was,  except  that  I  think  we  identified 
the  statement  was  the  semilunar  valves. 

Q.  Now,  Doctor,  was  that  the  pathological  de- 
scription of  the  aortic  valve  that  you  had  in  mind 
in  giving  the  testimony  in  your  deposition,  that 
which  I  just  referred  to,  a  covering  and  cementing? 

A.  That  plus  the  conclusion  of  aortic  insuffi- 
ciency. Yes. 

Q.  Now,  Doctor,  if  an  aortical  semilunar  valve 
is  described  as  covered  and  cemented,  what  kind  of 
a  picture  does  that  present  to  you? 

A.  AVell,  to  me  that  would  mean  that  it  wasn't  a 
competent  valve,  that  is  a  valve  which  would  have 
either  aortic  insufficiency  or  aortic  stenosis,  or  both. 

Q.  So  that  such  a  man  with  such  a  valve  would 
probably  have  [492]  aortic  insufficiency? 

A.     It  would  be  very  probable. 

Q.     And    you    made    that    assumption — did    you 
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make  that  assmnption  at  the  time  of  your — at  the 

time  your  deposition  was  taken  1 

A.  I  did,  and  it  is  so  stated  in  my  deposition  that 
I  did. 

Q.  Now,  Doctor,  a  few  moments  ago  you  testified 
that  you  interpreted  Dr.  McBride's  records  to  mean 
that  there  was  a  single  pain  that  lasted  for  three 
days.  If  you  were  to  not  make  that  assumption  but 
to  assume  that  it  was  an  intermittent  pain  and  that 
it  was  as  otherwise  described,  would  that  change  the 
opinions  that  you  have  expressed  here  in  this  trial? 

A.  No,  it  would  not  without  other  factors  being 
different. 

Q.  Now,  Doctor,  on  your  deposition,  to  your 
recollection  were  you  ever  requested  to  give  an  opin- 
ion based  upon  your  observations  of  the  man  or  his 
clinical  record,  other  than  is  given  in  the  hypo- 
thetical question  that  Mr.  Kriesien  asked? 

A.     I  was  asked  to  when  I  made  the  affidavit  out. 

Q.  No,  I  mean  at  the  time  of  your  deposition 
were  you  asked  to  take  into  any  consideration  the 
clinical  record  of  Mr.  Lyons  as  it  has  been  presented 
to  you  in  the  trial  of  this  case? 

A.  No,  I  had — I  don't  know  quite  what  you're 
driving  at,  Mr.  Beebe ;  I  had  seen  the  electrocardio- 
gram, I  understood  that  he  had  normal  physical 
examinations,  and  I  had  seen  the  death  certificate 
of  the  Mexican  doctors  which  stated  aortic  [493] 
insufficiency  and  coronary  insufficiency  and  I  had 
been  over  the  translation,  which  I  believe  it  was  Mr. 
Wilson's,  about  the  part  concerning  the  heart  that 
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seemed  to  be  confusing,  and  that's  where  I  first  got 
ih'.-  idea  about  cementing  and  covering  as  mentioned 
here,  because  that  was  before — I  believe  Mr.  Wil- 
son's autopsy  was  transcribed,  or  translating  of  the 
autopsy,  I  am  sorry. 

Q.  Now,  Doctor,  if  the  post-morten  examination 
does  not  show  the  extent  to  which  there  is  a  dimin- 
ishment  of  the  coronary  arteries  is  it  then  important 
to  examine  the  history  of  the  man  as  to  what  he  did, 
the  kind  of  exertion  he  could  perform  and  as  to 
whether  under  exertion  he  had  pain  or  any  other 
symptoms  or  signs  of  heart  disease'? 

A.  Yes,  I  feel  that  that  would  be  exceedingly 
important.  In  fact,  the  physical  history  is  important, 
is  of  more  importance,  or  at  least  can  be  much  more 
important  than  the  physical  findings. 

Q.  Now,  Doctor,  with  respect  to  the  pain  of 
angina  pectoris,  is  it  common  to  find  a  situation  in 
which  an  angina  pectoris  pain  will  come  and  then 
won't  appear  for  some  years? 

A.     No,  I  don't  believe  that  to  be  very  common. 

Q.     Have  you  ever  heard  of  such  a  case? 

A.     No,  I  have  never  seen  such  a  case. 

Mr.  Beebe:     That's  all. 

Mr.  Kriesien:  No  further  questions,  your  [494] 
Honor. 

The  Court:  All  right,  you  may  be  excused,  Doc- 
tor. 

The  Witness :     Thank  you. 

(Witness  excused.) 
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Mr.  Beebe:  If  your  Honor  please,  the  ijlaintiff 
had  intended  to  rest  at  this  time.  However,  one  or 
two  things  that  I  believe  should  be  cleared  up,  I 
should  like  to  call  Mr.  Maguire  for  a  short  examina- 
tion and  then  later  we  should  like  to  recall  Dr. 
Christen,  the  Mexican  doctor,  and  Dr.  Lehman  for 
a  few  questions,  it  will  be  very  brief. 


The  Court 
Mr.  Beebe 
The  Court 


Very  well. 

Take  the  stand,  please. 

The  record  may  note  that  Mr.  Ma- 


guire has  already  been  sworn. 

ROBERT  F.  MAGUIRE 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows: 

Further  Direct  Examination 

By  Mr.  Beebe: 

Q.  Mr.  Maguire,  referring  to  the  time  approxi- 
mately the  evening  or  two  evenings  before  Dr. 
Rush 's  deposition  was  taken,  do  you  recall  the  meet- 
ing with  Dr.  Rush  at  Avhich  time  a  translation  of 
Mrs.  Del  Paso  of  the  Mexican  autopsy  was  at  hand 
and  the  bringing  in  of  Mr.  Wilson  to  attempt  to 
make  a  further  or  different  or  more  complete  trans- 
lation? [496]  A.     I  do. 

Q.  Will  you  tell  the  Court  the  circumstances  sur- 
rounding that  ? 

A.  Well,  some  time  before  that  we  were  in- 
formed by  Mr.  Kriesien  that  Mrs.  Del  Paso's — who 
Avas,  I  think,  the  Avife  of  the  Mexican  vice-consul 
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here — translation  was  inaccurate  and  had  omitted 
either  a  line  or  perhaps  two  lines,  and  we  searched 
around  to  try  to  find  out  if  we  could  get  Mrs.  Del 
Paso  and  we  found  out  she  was  living  in  Portland, 
and  we  couldn't  locate  her.  We  later  found  she  was 
up  in  Seattle,  and  I  talked — well,  I  made  some  effort 
— I  don't  want  to  be  too  strict  on  this,  I  want  to 
point  out  I  tried  to  get  a  hold  of  her  through  the 
head  of  the  Immigration  Service  here,  and  asked 
him  if  he  knew  of  anyone  that  knew  Spanish,  and  he 
gave  us  Mr.  Wilson's  name  as  being  in  their  office 
staff  and  he  did  know  Spanish.  We  asked — my 
recollection  would  be  the  afternoon,  before  Dr. 
Rush's  testimony  deposition  was  being  taken  we  got 
Mr.  Wilson — he  came  up  to  Dr.  Rush's  office,  you 
were  there  and  I  was  there  and  Dr.  Rush  was  there 
and  we  asked  him  to  take — and  this  was  with  par- 
ticular emphasis  upon  the  autopsy  findings  and 
asked  him  to  give  us  first  a  literal  translation  with 
no  particular  attempt  to  put  it  into  American  ex- 
pressions. He  took  it — I  followed  his  translation 
with  Mrs.  Del  Paso's  and  then  I  had  him  take  it 
again  and  I  took  shorthand  notes  of  his  [497]  trans- 
lation and  after  that  was  done,  then  we  called  in — 
we  didn't  call  in  we  used  a  dictating  machine  and  I 
dictated,  and  that  is  the  matter  that  you  had  when 
your  deposition  was  taken,  which  you  have  in  front 
of  you  now. 

Q.     Was  the  transcript  of  those  notes  of  yours 
from  Mr.  Wilson's  translation  then  transcribed? 

A.     That's  right,  I  dictated  what  he  said  and  had 
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him  correct  it  as  we  went  along.  There  w^ere  three 
corrections;  and  put  them  on  the  machine  and  that 
was  transcribed  either  that  afternoon  or  the  next 
morning — I  can't  be  positive  about  it — by  Dr. 
Rush's  secretary. 

Q.  What  document  was  it  that  I  used  when  I 
asked  Dr.  Rush  about  the  specific  findings? 

A.     You  used  either  that  one  or  a  copy  of  it. 

Q.     Well,  you  are  now  referring  to  the 

A.     That  you  just  handed  to  the  Clerk. 

Q.  I  will  ask  you,  Mr.  Maguire,  is  that  the  tran- 
script of  the  Dictaphone  belt  of  the  translation  that 
you  just  described  to  the  Court? 

A.  That  is — I  should  say  that  one  or  two  places 
I  asked  a  question  about  the  meaning  of  the  par- 
ticular term  and  those  appear  and  the  answers  ap- 
pear within  the  parentheses  you  will  find  here. 

Mr.  Kriesien:  If  the  Court  please,  I  object  to 
the  introduction  of  the  docimient  on  the  groimd  and 
for  the  reason  [498]  that  it's  absolutely  irrelevant 
and  immaterial  to  the  proceedings.  The  questions 
propounded  to  the  witness  appear  in  the  document 
itself. 

The  Court:  Overruled.  I  will  receive  it  in  evi- 
dence with  the  observation  that  the  decision  of  this 
case  is  going  to  turn  upon  sterner  stuff  than  a  trans- 
lation of  English  into  Spanish  and  upon  Spanish 
into  English. 

(Document  previously  marked  Plaintiff 's  Ex- 
hibit 43  for  identification  was  thereupon  re- 
ceived.) 
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Q.  (By  Mr.  Beebe) :  Now,  then,  Mr.  Maguire, 
there  is  in  evidence  here  a  translation  which  has 
been  stipulated  that  Mr.  Wilson  prepared.  Was  that 
prepared  later  by  Mr.  Wilson  than  that  document? 

A.  That  is  correct,  sir,  he  took  the  Spanish — he 
took  a  photostatic  copy  of  the  Spanish  document 
away  with  him  and  then  some  days  later  he  brought 
the  Dictaphone  belts  down  into  our  of&ce  and  those 
were  transcribed  there,  and  he  thereupon  reviewed 
that  and  that  is  the  one  I  think  which  is  attached  to 
the  Exhibit  either  7  or  8,  I  forget  which. 

Q.  Now,  then,  Mr.  Maguire,  when  was  the  first 
time  that  you  met  Dr.  Christen,  who  was  a  witness 
and  whose  translation  was  introduced  in  evidence  ? 

A.  Well,  it  was  a  couple  of  days  before  Thanks- 
giving, I  would  think  it  was  on  Monday  night,  but 
I  am  not  sure.  [499] 

Q.  To  refresh  your  memory,  was  it  the  night 
before  the  commencement  of  this  trial  ? 

A.  Yes,  the  night  before  the  commencement  of 
this  trial. 

Q.  And  the  trial,  I  believe  it  is  agreed,  com- 
menced on  the  22nd? 

A.     Well,  it  would  be  the  21st. 

Q.  What  was  the  occasion  by  which  you  met  Dr. 
Christen 

A.     Dr.  Lehman,  you  and  I,  Dr.  Rush  were  con- 
sulting, going  over  this  case  and  the  matter,  and 
there  was  a  question  came  up  as  to  whether  the  ] 
Spanish  medical  terms,  or  what  the  meaning  of  the 
medical  terms  or  descriptions  in  the  Spanish  were. 
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and  Dr.  Lehman  said  that  he  had  Dr.  Christen,  he 
was  a  student  in  pathology  or  associate  of  pathology, 
with  them  at  the  hospital,  so  we  sent  for  him  and  he 
came  down  and  went  over  it  with  us  and  gave  in 
substance  what  he  has  testified  to,  your  Honor,  in 
fact  of  the  matter,  he  typed  it  out  when  he  got  it 
and  the  next  morning  brought  it  back. 

Q.  Typed  it  the  next  morning  and  that  is  the 
one  that  is  in  evidence "?  A.     Yes. 

Cross-Examination 
By  Mr.  Kriesien : 

Q.  Mr.  Maguire,  did  you  ever  advise  me  or  our 
office  that  the  translation  used  by  Mr.  Beebe  in  ex- 
amining Dr.  Rush  was  in  error?  [500] 

A.  No,  I  don't  think  I  did,  I  don't  remember 
it  at  least. 

Mr.  Kriesien:     That's  all. 

The  Witness :  There  was  no  occasion  for  it  that 
I  know  of,  for  the  reason  that  when  Mr.  Wilson 
gave  us  this  translation,  the  words  ''covered  and 
cemented,"  were  not  there  and  he  gave  a  more  ac- 
curate one. 

Mr.  Beebe:     That's  all,  Mr.  Maguire. 

The  Court:    Next  witness. 

Mr.  Beebe :  May  the  Court  please,  the  other  two 
witnesses  are  not  here.  We  had  anticipated  that  the 
finishing  with  Dr.  Rush  would  take  longer.  May  we 
suggest  that  we  take  our  noon  recess  now  and  come 
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back  a  little  earlier  perhaps  in  order  to  not  lose 
time  ? 

The  Court:     Back  at  1:30. 
Mr.  Beebe :     Yes.  The  Court  will  be  in  recess  ? 
The   Court:     The  Court  will  be  in  recess  until 
1:30. 

(Whereupon,  a  recess  was  taken  until  1:30 
o'clock  p.m.  of  the  same  day.) 

The  Court:     Proceed. 

Mr.  Beebe:  If  your  Honor  please,  the  plaintiff 
would  like  to  recall  Dr.  Jose  Christen  for  about  four 
questions. 

The  Court:    Very  well.  [501] 

DR.  JOSE  J.  CHRISTEN 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Redirect  Examination 
By  Mr.  Beebe: 

Q.  If  I  may  approach  the  witness,  your  Honor, 
it  might  make  this  much  shorter. 

The  Court:     Yes. 

Q.  (By  Mr.  Beebe)  :  Dr.  Christen,  I  hand  you 
Plaintiff's  Exhibit  Number  12  in  evidence,  refer  you 
to  what  has  been  marked  4-A  thereof  and  beginning 
with  the  word  ''ventriculo,"  right  here  (indicating), 
will  you  translate  that  down  through  "ateroma- 
toses'"? 

Mr.  Kriesien:  If  the  Court  please,  that  has  al- 
ready been  translated. 
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The  Court:     Better  translate  it  again. 

Mr.  Beebe:     All  right. 

The  Witness:  It  says,  "The  left  ventricle  was 
slightly  hypertrophied,  there  was" — it  doesn't  tell 
"there  was,"  but  it  should  be — "under  thickening 
and  hardening  of  the  aortic  sigmoids  which  are  the 
semicircular  valves  with  atheromatous  deposits.  The 
left  auricular  ventricular  ring,  which  is  the  mitral 
valve  was  slightly  dilated.  The  coronary  arteries 
were  dissected  in  which  they  were  found  diminished 
in  caliber  with  atheromatous  plaques."  [502] 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  what  is  the 
Spanish  word  for  "covering"? 

A.  C-u-b-i-e-r-t-o  (spelling),  for  the  man,  or  "a" 
is  the  feminine. 

Q.  Now  Doctor,  does  that  word  or  any  word  of 
which  it  is  a  root  appear  in  the  sentence  you  have 
just  translated?  A.     No. 

Q.     Doctor,  what  is  the  Spanish  for  "cemented"? 

A.     Cementado. 

Q.    Will  you  spell  it? 

A.  It's  just  like  cement,  it  ends  in  a-d-o  (spell- 
ing), or  a-d-a  (spelling). 

Q.  Doctor,  does  that  word  or  any  word  of  which 
it  is  a  root  appear  in  the  sentence  that  you  just 
translated?  A.     No. 

Q.  Doctor,  what  is  the  Spanish  word  for  "stiff- 
ened"? A.     Stifeened? 

Q.    Yes.  A.     Entasidao. 

Q.    Will  you  spell  that,  please? 

A.     E-n-t-a-s-i-d-a-o  (spelling). 
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Q.  Does  that  word  or  any  word  of  which  it  is  a 
root  appear  in  the  sentence  you  have  just  trans- 
lated? A.     No. 

Q.     What  was  your  answer  ?  [503]  A.     No. 

Mr.  Beebe :     You  may  inquire. 

Mr.  Kriesien:     No  questions,  your  Honor. 

Mr.  Beebe:     That's  all. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

Mr.  Beebe:  If  your  Honor  please,  I  understand 
from  counsel  that  it  is  stipulated  that  in  the  event 
that  the  Court  finds  in  favor  of  the  plaintiff  here, 
he  may  fix  an  attorney's  fee  under  the  Oregon  Stat- 
ute with  or  without  the  introduction  of  any  testi- 
mony thereon  as  the  Court  wishes. 

Mr.  Kriesien:  It  has  been  already  so  stipulated. 
It  is  again  stipulated. 

The  Court:  If  I  determine  that  the  plaintiff  is 
entitled  to  prevail,  then  I  will  either  hear  testimony 
or  I  will  receive  it  by  the  form  of  an  affidavit  to  the 
amount  of  work  you  have  performed  in  a  thing  of 
this  kind. 

Mr.  Beebe :     With  that  then  the  plaintiff  rests. 

Mr.  Kriesien:  If  the  Court  please,  before  call- 
ing our  first  witness,  we  would  like  to  have  marked 
for  the  purpose  of  identification  the  original  certi- 
fied copy  of  the  death  certificate  and  the  translation 
attached  thereto. 

The  Court:     Verv  well. 
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(Document  was  thereupon  marked  Defend- 
ant's Exhibit  44  for  identification.)  [504] 

Mr.  Beebe:     No  objection,  your  Honor. 

Mr.  Kriesien :  Mr.  Beebe,  I  notice  that  the  trans- 
lation is  prepared  by  John  W.  Wilson  and  his  cer- 
tification is  not  signed.  Is  it  stipulated  that  this  is 
his  translation? 

Mr.  Beebe:  If  he  had  an  opportunity,  he  would 
have  certified  to  it  or  testified  to  it. 

Mr.  Kriesien:  We  now  offer  the  original  death 
certificate  and  translation. 

The  Court:     They  will  be  received. 

(Document  previously  marked  Defendant's 
Exhil)it  44  for  identification  was  thereupon  re- 
ceived. ) 

Mr.  Kriesien:  The  defendant  will  call  Dr. 
Hunter.  [505] 

DR.  WARREN  C.  HUNTER 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendant  herein  and,  having  been  first  duly 
sworn,  w^as  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Kriesien: 

Q.  Will  you  state  your  full  name,  please  ? 

A.  Warren  C.  Hunter. 

Q.  And  you  are  a  doctor?  A.     Yes. 

Q.  Where  do  you  reside  %  A.     In  Portland. 

Q.  What  is  your  prof ession  ? 
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A.  I  am  a  physician  and  surgeon  specializing  in 
the  field  of  pathology. 

Q.     And  you  are  duly  licensed  ?  A.     Yes. 

Q.  What  was  your  pre-medical  education,  Doc- 
tor? 

A.  I  attended  what  was  then  Albany  College 
prior  to  the  war,  first  world  war.  Oregon  State  Col- 
lege for  one  quarter  in  the  spring  of  1919  and  then 
I  was  in  medical  school  the  fall  of  1919. 

Q.    And  what  was  your  medical  education? 

A.  All  of  it  was  obtained  here  at  the  University 
of  Oregon  Medical  School.  I  took  five  years  to  go 
through  because  I  went  in  the  Dei)artment  of  Pa- 
thology as  student-assistant  after  [506]  having  com- 
pleted the  first  two  years  and  thereafter  became  the 
clinical  director.  I  graduated  in  1924. 

Q.  Since  your  graduation,  did  you  undertake 
postgraduate  work  or  internships  ? 

A.  Yes,  I  had  a  year's  internship  in  Multnomah 
County  Hospital  and  then  I  went  into  the  Depart- 
ment of  Pathology  for  a  matter  of  about  nine 
months  while  I  was  waiting  for  an  appointment  as 
a  fellow  in  medicine  of  the  National  Research  Coun- 
cil and  from  March — oh,  about  the  end  of  March 
until  about  the  first  of  April  of  '26  to  '27  I  was  a 
fellow  in  pathology  in  the  University  of  Michigan 
and  while  there,  I  was  granted  the  additional  degree 
of  master  of  arts  in  pathology  for  some  work  I  did. 

Q.  Doctor,  have  you  had  occasion  to  write  any 
theses  or  articles  with  reference  to  your  specialty 
and  in  particular  the  heart? 
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A.  Yes,  I  have  written  about  something  over  50 
papers,  I  guess,  all  told. 

Q.  Doctor,  are  you  instructing  academically  in 
any  schools  at  the  present  time? 

A.  Yes,  I  am  the  head  of  the  Department  of  Pa- 
thology at  the  University  of  Oregon  Medical  School. 

Q.  And  how  long  have  you  been  head  of  the  de- 
partment? A.     Since  1944. 

Q.  And  were  you  associated  with  that  depart- 
ment prior  to  [507]  becoming  the  head  of  that  de^- 
partment  ^ 

A.  Yes,  I  have  always  been  associated  with  the 
department. 

Q.  For  approximately  how  many  years  is  that, 
Doctor?  A.     Well,  it  would  30  years. 

Q.  Doctor,  in  the  practice  of  your  specialty  or 
otherwise,  do  you  have  occasion  to  perform  autop- 
sies? A.     Yes,  I  do. 

Q.  And  what  are  the  occasions  that  require  you 
to  perform  an  autopsy? 

A.  Well,  the  performance  of  an  autopsy  is  one 
of  the  duties  that  falls  to  a  physician  who  is  in  the 
field  of  pathology,  or  at  least  anatomical  pathology, 
and  if  one  has  a  connection  with  a  medical  school 
hospital  or  with  a  private  hospital  or  in  any  other 
category  as,  for  example,  performs  autopsies  for 
the  coroner  of  a  county,  then  it  is  within  our  realm 
and  our  training  and  our  province  to  perform  au- 
topsies. 

Q.  Do  I  understand  that  you  perform  autopsies 
for  the  County  Coroner  of  Multnomah  County? 
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A.  Yes,  I  have  had  that  connection  ever  since  I 
graduated. 

Q.     That's  been  a  good  many  years,  Doctor? 

A.     About  31,  something  like  that. 

Q.  And  are  there  any  other  dei)artments  of  the 
City  or  other  forms  of  government  that  you  perform 
autopsies  for? 

A.  Well,  for  Multnomah  County  Hospital  which 
is  one  of  the  teaching  hospitals  in  the  medical 
school.  [508] 

Q.  Do  you  do  such  work  in  conjunction  with  the 
Oregon  Hospital,  I  believe  that  is  connected  with 
the  school? 

A.  Well,  that's  what  I  meant,  the  Multnomah 
County  Hospital  is  one  of  the  teaching  hospitals 
of  the  medical  school. 

Q.  Doctor,  in  the  capacity  of  your  profession, 
are  you  called  upon  to  examine  autopsies  per- 
formed by  others  and  render  an  opinion  as  to  the 
cause  of  death? 

A.     Yes,  that  happens  occasionally. 

Q.  Now,  Doctor,  at  our  request,  you  have  ex- 
amined Plaintiff's  Exhibit  13,  which  is  a  transla- 
tion of  a  Mexican  autopsy  report  by  Mr.  Charles 
Wilson  and  Plaintiff's  Exhibit  15  which  is  a  trans- 
lation of  the  Mexican  autopsy  report  by  Dr.  Chris- 
ten, and  you  are  familiar  with  their  contents,  are 
you  not?  A.     Yes,  I  think  so. 

Q.  I  would  like  to  ask  that  the  Bailiff  hand  the 
doctor  both  Plaintiff's  Exhibits  13  and  15. 

Mr.  Beobe:     Here  is  15,  Mr.  Crier. 
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Q.  (By  Mr.  Kriesien)  :  Now,  Doctor,  I  am  go- 
ing to  ask  you  a  hypothetical  question  which  will 
be  rather  long  and  will  incorporate  in  that  question 
almost  all  of  the  report  or  translation  of  the  au- 
topsy report  by  Dr.  Christen,  and  I  will  ask  you  to 
assume  the  following  facts:  On  February  10,  1953, 
Mr.  Lyons  was  49  years  of  age.  He  had  been  in 
the  logging  and  lumbering  business  most  of  his 
adult  life  actively  participating  in  the  woods  oper- 
ations of  his  company.  He  [509]  was  a  dynamic, 
energetic,  successful  business  executive  who  drove 
himself  mentally  and  physically.  He  was  one  who 
kept  his  physical  complaints  to  himself  and  was 
an  experienced  hunter,  familiar  with  the  handling 
of  shotgmis.  That  on  or  about  January  15,  1950, 
Mr.  Lyons  was  involved  in  an  automobile  accident 
in  which  he  suffered  multiple  contusions,  abrasions, 
fractured  nasal  septum,  fractured  ribs,  and  he 
thereafter  developed  traumatic  pleuritis,  hemo- 
thorax, and  gout.  That  he  left  the  care  of  his  phy- 
sician at  Palm  springs  on  May  6,  1950,  to  return 
to  Coos  Bay.  On  May  12,  1950,  after  hurrying 
across  a  lumber  dock  he  was  seized  with  constrict- 
ing chest  pains  and  with  pain  radiating  down  the 
arms  to  the  extent  he  could  not  hold  a  phone ;  that 
at  that  time  an  E.K.Gr.  was  taken  and  the  usual 
cardiac  tests  but  no  objective  findings  of  a  heart 
condition  were  reported;  he  was  advised  he  had  to 
slow  down. 

Shortly  before  February  3,  1953,  he  had  been  on 
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an  extended  trip  to  the  East  Coast  which  involved 
considerable  responsibility  and  the  exertion  of 
mental  and  physical  effort.  On  returning  to  Palm 
Springs  and  during  the  night  of  February  3,  1953, 
he  had  constricting  chest  pains  and  pain  radiating 
down  both  arms.  On  February  4,  1953,  he  went  to 
a  doctor  complaining  of  constricting  chest  and  arm 
radiation  pain.  An  E.K.G.  was  taken  and  the  usual 
cardiac  tests  performed,  but  no  objective  findings  of 
the  heart  were  reported.  However,  [510]  the  doctor 
prescribed  nitroglycerin  and  his  medical  case  his- 
tory file  states  that  he  may  need  Thaverine.  On 
February  5,  1953,  the  pain  was  some  improved  and 
he  was  advised  he  could  go  on  a  fishing  trip  if  he 
did  not  do  any  excessive  work  such  as  tramping 
around  fields  or  any  heavy  lifting,  that  he  would 
also  ))e  with  two  outstanding  cardiologists  on  the 
Pacific  Coast,  Dr.  Homer  Rush  and  Dr.  Francis 
Chamberlain,  and  if  anything  unusual  transpired 
he  would  be  in  good  hands ;  that  he  was  to  take  the 
nitroglycerin  on  the  onset  of  pain. 

On  February  9,  1953,  he  played  a  large  marlin 
fish  for  30  minutes  without  exhibiting  any  evidence 
of  cardiac  strain  or  shortness  of  breath.  On  Febru- 
ary 10,  1953,  he  arose  early,  had  breakfast,  walked 
at  least  one-half  mile  through  soft  sand  and  up 
sand  dunes  80  to  100  feet  in  elevation  without  evi- 
dencing cardiac  strain  or  shortness  of  breath;  that 
he  separated  from  his  hunting  companions,  one  of 
which  heard  a  discharge  of  the  shotgun  followed 
very  shortly  by  another  shotgun  shot  and  approxi- 
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mately  12  seconds  later  that  hunting  companion 
heard  stertorous  breathing;  30  to  60  seconds  later 
he  was  found  cyanotic,  pulseless  and  unconscious. 
He  was  rolled  over  in  a  period  of  20  to  30  seconds 
and  pulmonary  edema  developed  in  four  or  five 
seconds,  the  stertorous  breathing  stoj)ped,  artificial 
respiration  was  given  and  he  expired  in  a  matter 
of  two  to  five  minutes  from  the  time  of  finding  him 
under  the  bush.  [511] 

Doctor,  assume  further  that  an  autopsy  was  per- 
formed by  the  two  doctors  that  evening  and  their 
autopsy  report  incorporated  the  following  findings. 
I  might  state  that  this  is  now  from  Dr.  Christen 's 
translation,  being  Exhibit  15.  The  tongue  was  bitten 
by  the  teeth.  Transverse  skin  folds  on  the  frontal 
region,  anterior  aspect  of  the  neck  and  posterior 
aspect  of  the  neck.  Blood  crusts  on  the  right  and 
left  side  of  the  face.  They  were  more  abundant  in 
the  first  mentioned  side.  When  these  were  lifted 
powder  dust  was  foimd  to  be  encrusted  in  the  pal- 
peln-al  temporal  regions  and  on  the  ear  lobe  of  the 
right  side.  Skin  scratches  of  rounded  and  linear 
shape  were  present  in  irregular  distribution  on  the 
rest  of  the  face.  There  is  a  circular  shaped  orifice 
with  inverted  margins  of  an  approximate  diameter 
of  one  millimeter  in  the  frontal  region,  right  half, 
at  the  site  of  the  hairline.  Skin  scratches  were 
found  on  the  neck  which  became  evident  when  the 
blood  crusts  on  them  were  lifted;  the  limits  and 
distribution  of  these  scratches  were  irregular,  but 
they  were  more  precise  than  the  ones  on  the  face; 
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they  vary  from  half  to  one  millimeter  in  length, 
approximately.  Scratches  on  the  external  aspect  of 
the  arm,  lower  third,  elbow,  external  and  posterior 
aspects  of  the  forearm  and  dorsal  aspect  of  the 
right  hand.  Skull,  shape  and  volume  were  normal, 
when  the  scalp  was  detached  it  was  noticed  that 
the  orifice  present  in  the  right  frontal  region  did 
not  reach  [512]  the  bone  in  depth  and  that  its  con- 
tours were  lost  in  the  fat  tissue.  Skull  articulations 
were  normal;  superior  sinus  had  blackish  liquid 
blood  in  small  amount;  the  brain  tissue  was  some- 
what softened.  Basilar  vertebral  arteries,  cerebral 
arteries,  and  the  Willis  circle  were  found  to  have 
no  alterations.  The  neurovascular  bundles  of  the 
neck  were  dissected  and  no  alterations  were  found. 
Thorax.  When  the  sternum  and  rib  cartilages  were 
lifted  the  chondro  costal  joints  were  found  to  be 
ossified.  There  were  pleural  parietal  adhesions  of 
strong  type  in  the  posterior  aspect  of  the  sternum 
and  the  left  thoracic  cavity.  The  right  lung  was 
found  to  be  free.  Both  lungs  were  found  to  be 
congested.  On  cut  section,  black  liquid  blood  seeped 
out.  The  superior- and  inferior  left  lung  lobes  w^ere 
fused  together.  The  pericardium  was  found  to  be 
thickened  and  it  had  strong  adhesions  to  the  dia- 
phragm. The  heart  was  surrounded  by  a  dense  coat 
of  fat  tissue.  The  left  ventricle  was  slightly 
hypertrophied,  the  semicircular  valves  of  the  aorta 
were  thickened  and  hardened  with  atheromatous 
deposits,  mitral  valve  was  slightly  dilated.  The 
coronary    arteries    were    dissected    and    they    were 


vs.  Jane  S.  Lyons  517 

(Testimony  of  Dr.  Warren  C.  Hunter.) 
found  to  have  a  diminisliment  in  their  caliber  due 
to  the  presence  of  atheromatous  plaques.  Abdomen. 
The  liver  was  very  enlarged  in  weight  and  volume. 
It  was  of  dark  red  color  that  on  cut  section  pre- 
sented slight  resistance.  The  gallbladder  was  filled 
with  a  dark  green  bile  in  quantities  approximating 
40  CCS.  [513]  and  also  contained  two  gallstones,  one 
of  one  centimeter  in  diameter  located  in  the  union 
of  the  cystic  canal  with  the  common  bile  duct  and 
also  a  smaller  one  about  three  millimeters  in  diam- 
eter at  the  bottom  of  the  gallbladder — both  were  free. 

Now,  Doctor,  assuming  those  facts,  do  you  have 
an  opinion  as  to  the  medical  cause  of  Mr.  Lyons' 
death?  A.     Yes,  I  do. 

Q.     And  what  is  that  opinion? 

A.  In  my  opinion  with  these  facts  as  read,  I 
Avould  feel  that  Mr.  Lyons  died  as  a  result  of  coro- 
nary artery  insufficiency. 

Q.  Doctor,  you  say  the  facts  that  have  been 
read.  What  are  the  factors  that  you  have  taken  into 
consideration  at  arriving  at  that  opinion? 

A.  The  factors  are  these,  based  upon  his  history 
of  an  attack  in  1950,  I  believe  at  which  time  he 
crossed  a  dock  rapidly  and  had  pain  in  the  arm 
and  was  unable  to  hold  a  telephone;  based  further 
upon  the  clinical  information  that  shortly  before 
he  went  on  the  fishing  trip  and  while  at  Palm 
Springs  according  to  the  doctor's  statement  he 
again  sustained  attacks  of  pain  in  the  left  arm  and 
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a  constricting  feeling  of  pain  in  the  chest ;  that  the 
physician  furnished  him  with  nitroglycerin  and 
told  him  to  take  it  if  he  needed  it  for  pain  and 
gave  him  specific  instructions  not  to  exert  himself 
unduly;  [514]  based  further  upon  the  fact  that  on 
the  morning  of  his  death  he  walked  an  appreciable 
distance  through  sand  and  Tip  sand  dunes  to  the 
height  of  what  was  said  to  be  100  feet  and  was  then 
found  in  a  dying  condition  with  death  ensuing  very 
shortly  afterwards,  and  then  in  the  face  of  the  au- 
topsy findings  in  which  it  is  stated  that  the  coronai^ 
arteries  were  the  seat  of  atheromatous — no,  they 
were  found  to  be  disminished  in  caliber  due  to  the 
presence  of  atheromatous  plaques;  based  upon  all 
of  those  features,  it  would  be  my  opinion  that  his 
death  was  attributable  to  coronary  artery  insuffi- 
ciency. 

Q.  And,  Doctor,  assuming  those  facts,  do  you 
have  a  medical  opinion  as  to  the  most  probable 
precipitating  cause  of  coronary  insufficiency? 

A.     I  think  so. 

Q.     And  what  is  that  opinion,  doctor? 

A.  The  physical  exertion  occasioned  by  walking 
something  in  the  order  of  a  half  mile  in  sand  up 
to  elevations  of  100  feet  would,  in  my  opinion,  be 
sufficient  to  bring  on  this  attack  of  coronary  in- 
sufficiency from  which  he  died. 

Q.  Doctor,  is  the  finding  that  the  left  ventricle 
was  slightly  hypertrophied  of  any  medical  signifi- 
cance to  you  assuming  the  fact  to  be  that  Mr. 
Lyons  did  not  have  high  blood  pressure? 
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A.  Well,  we  have  but  one  thing  in  the  autopsy 
findings  that  would  possibly  explain  this  hyper- 
trophy, and  that  is  the  [515]  description  of  al- 
terations in  the  left — in  the  mitral  valve — I  mean 
of  the  aortic  valve  which  Avould  be  interpreted  as 
aortic  valve  narrowing  or  stenosis. 

Q.  Doctor,  from  the  findings  of  the  autopsy  re- 
port alone,  do  you  have  an  opinion  as  to  whether 
Mr.  Lyons'  condition  was  such  that  an  outside 
factor  was  required  to  precipitate  a  ventricular 
fibrillation  and  death?  A.     Yes. 

Q.    And  what  is  that  opinion? 

A.     Not  of  necessity  based  on  my  own  experience. 

Q.  When  you  say  "based  on  your  oaatl  experi- 
ence," what  is  the  basis  of  that  opinion.  Doctor? 

A.  Well,  that  is  the  many  years  of  experience 
that  I  have  had  in  connection  with  performance  of 
autopsies  for  the  coroner  of  this  county  and  it 
would  amount  up  to  in  the  thousands  for  over  a 
period  of  many  years;  we  encounter  many  ex- 
amples of  sudden  death  in  which  the  findings  are 
very  similar  as  far  as  the  coronary  arteries  are 
concerned  to  what  they  were  in  Mr.  Lyons  and  in 
which  the  complete  autopsy  and  toxicological  ex- 
amination have  failed  to  disclose  anything  else  that 
would  explain  the  death,  and  the  circumstances 
under  which  those  deaths  occur  are  extremely 
varied.  They  may  be  found  dead  in  bed;  they  mav 
be  walking ;  they  may  be  playing  a  game  of  cards, 
for  example,  or  exercising;  extremely  varied  con- 
ditions, so  for  that  reason   I  cannot  believe  that 
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it  [516]  is  also  necessary  that  some  definite  phys- 
ical strain  or  shock  of  any  kind  need  of  necessity 
bring  on  the  coronary  insufficiency. 

Q.  Doctor,  I  will  ask  you  whether  or  not  it  is 
a  fact  in  these  numerous  autopsies  that  you  have 
performed  that  you  have  had  occasions  of  individ- 
uals dying  a  heart  death  with  no  evidence  of  any 
involvement  of  the  heart  itself? 

A.  Well,  from  the  clinical  evidence,  sometimes 
it  seems  so,  that  they  do.  We  are  not  always  able 
to  find  pathological  features  that  will  satisfactorily 
explain  the  death. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
the  injuries  sustained  by  Mr.  Lyons  as  described 
to  you  from  the  autopsy  report  could,  solely  and 
independently  of  all  other  causes,  occasion  his 
death  ?  A.     Yes. 

Q.     And  what  is  that  opinion,  Doctor? 

A.     I  don't  think  so.     , 

Q.  Doctor,  from  your  experience  and  in  the 
practice  of  your  specialty,  do  you  have  an  opinion 
as  to  whether  an  emotional  upset  such  as  the  dis- 
charge of  a  shotgun  in  close  proximity  to  the  face  ; 
the  infliction  of  injuries  as  described  in  the  au- 
topsy report  to  the  neck  and  face  could  be  a  prob- 
able precipitating  cause  of  death  of  a  person  with 
a  normal  heart,  ?  A.     Well,  the  crux  of  that 

Q.     Do  you  have  an  opinion  ?  [517]  A.     Yes. 

Q.     And  what  is  that  opinion,  Doctor? 

A.  The  crux  of  the  situation,  I  think,  are  the 
words   ''a   person   with   a   normal    heart."   If   the 
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heart  was  normal,  I  would  say  no.  I  do  not  think 

it  would. 

Q.  Doctor,  medically  speaking,  is  the  narrowing 
of  the  coronary  arteries  from  atheromatous  deposits 
considered  a  disease  of  the  arteries'? 

A.     Definitely,  yes. 

Q.  Doctor,  and  medically  speaking,  do  normal 
arteries  have  atheromatous  deposits'? 

A.     They  do  not. 

Q.  Doctor,  at  our  request,  you  examined  Ex- 
hibits 13  and  15,  being  the  two  translations  of  the 
Mexican  autopsy  report  and  I  will  ask  you  whether 
or  not  there  is  any  change  of  am^  medical  finding 
of  a  material  fact  between  the  tw^o  translations. 

Mr.  Maguire:  May  I  hear  that  question  read 
again?  Would  you  please  read  it  to  me,  Mr.  Re- 
porter ? 

(Question  read.) 

Mr.  Maguire:  I  will  object  to  that  question  on 
the  ground  that  it  is  a  conclusion. 

The  Court:  He  objected  to  it  on  the  ground  that 
it  is  a  concluusion  and  I  overiTile  the  objection. 

The  Witness :  No,  I  have  not  found  any  material 
differences.  [518] 

Q.  (By  Mr.  Kriesien)  :  Doctor,  I  will  ask  you 
whether  or  not  if  in  lieu  of  the  wording  of  the 
aortic  sigmoids  being  thickened  and  hardened  that 
they  were  translated  to  read  there  was  a  covering 
and  cementing  of  the  aortical  sigmoids  with  athero- 
matous deposits,  would  that  change  of  translation 
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effect  your  opinion  as  to  the  existence  of  an  aoi*tic 
valvo  involvement?  A.     No,  it  would  not. 

Mr.  Kriesien:     That  is  all,  your  Honor. 

Cross-Examination 
By  Mr.  Magiiire: 

Q.  You  say  it  does  not  change  your  opinion  as 
to  whether  there  was  an  aortic  valve  involvement; 
is  that  what  I  understood  you  to  say? 

A.     Yes,  that's  correct. 

Q.  What  do  you  mean  by  aortic  valve  involve- 
ment? 

A.  Well,  it  could  mean  many  things,  to  put  it 
as  simply  as  possible,  it  would  mean  that  the  aortic 
valve  of  the  heart  was  examined  and  found  to  have 
something  abnormal  in  it.  In  other  words,  the 
word  involvement  would  mean — would  imply  that 
there  was  something  abnormal.  It  would  require 
elucidation  as  to  what  it  might  be. 

Q.     You  don't  know  what  it  might  be? 

A.     I  beg  your  pardon? 

Q.     You  do  not  know  what  it  was? 

A.     Other  than  what  is  written  here,  no.  [519] 

Q.  But  from  what  you  read,  do  you  know  what 
it  was  or  do  you  have  an  opinion? 

A.  Yes,  I  think  I  know  something  of  it,  because 
it  tells  which  leaflets  were  involved  of  what  valve 
and  it  does  say  that  they  were  hardened  and 
stiffened  with  atheromatous  deposits.  Taking  that 
as  described  and  the  one  w^ho  wrote  this  would  in- 
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dicate  that  this  involvement  of   aortic   valve   was 
by  these   atheoromatous   deposits  which  produced 
thickening,  and  which  also  in  the  opinion  of  the 
stater  hardened. 

Q.  Go  ahead,  sir,  he  says  two  things  about  the 
thickened  and  hardened  and  then  states  what  did 
it  was  atheromatous  deposits.  You  would  make  no 
distinction  whatsoever  between  a  valve  which  was 
thickened  and  the  amount  of  the  thickening  not 
disclosed,  or  hardened  and  the  amount  of  hardness 
not  disclosed  and  an  aortic  valve  which  was  covered 
and  cemented,  no  distinction  at  all? 

A.  You  haven't  stated  the  whole  thing,  if  I 
heard  the  translation  correctly,  and  I  was  sitting 
in  the  back,  and  this  room  doesn't  have  the  best 
acoustics,  and  if  I  understood  the  translation  cor- 
rectly, I  thought  it  said  thickened  and  cemented, 
by  again,  atheromatous  deposits  or  plaques.  Now, 
did  I  state  that  correctly  or  did  I 

Q.  You  have  it  before  you,  covered  and  ce- 
mented  

Mr.  Kriesien :  Mr.  Maguire,  it  is  not  before  the 
witness. 

The  Witness:  No,  I  don't  have  that — these  two 
translations  [520]  do  not.  I  heard  the  previous  wit- 
ness state  it  as  best  as  I  could  hear,  that  is  what  I 
thought  he  said  and  I  thought  he  said  thickened 
and  cemented  by  atheromatous  deposits  or  some- 
thing of  that  sort.  I  strained  my  ears. 

Mr.  Maguire:  I  am  not  criticizing  you,  we  will 
get  it.  I  think  it's  43. 
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The  Court:     Could  it  liaA^e  been  44?  I  have  44. 

Mr.  Maguire:  Thank  you  very  much.  The  lan- 
guage was,  there  was  a  covering  and  cementing  of 
the  aortical  sigmoids  with  atheromatous  deposits. 

The  Witness :  Yes.  Then  I  did  hear  correctly.  I 
think  that  last,  the  last  few  words  are  the  all  im- 
portant thing  because  they  state  what,  in  the  opin- 
ion of  the  observer,  caused  this  thickening  and  ce- 
menting, covering  and  cementing. 

Q.  (By  Mr.  Maguire)  :  And  you  took  that  into 
consideration,  the  testimony  that  you  have  been  get- 
ting here  this  afternoon,  isn't  that  right? 

A.     Yes,  I  did. 

Q.  And  what  particular  significance  do  you  give 
the  fact  that  they  used  the  words  covering  and  ce- 
menting of  the  aortical  sigmoid  with  atheromatous 
deposits,  what  particular  significance  do  you  give 
to  that? 

A.  I  would  have  to  talk  to  the  one  that  made  it, 
I  would  have  to  have  further  explanation  from  the 
one  who  wrote  the  words,  I  am  frankly — I  would 
put  an  interpretation  upon  it,  but  it  might  not  be 
the  writer's  interpretation  at  all,  you  [521]  see. 
The  wording  is  a  peculiar  wording  which  I  don't 
think  any  pathologist  would  use. 

Q.  But  would  that  mean  the  cusps  or  leaflets  do 
not  have  free  movement  because  they  are  cemented 
together  ? 

A.  It  could  mean  that,  but  I  don't  know  whether 
it  does  or  not.  He  should  have  so  stated  if  there 
was  anything  of  the  kind. 
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Q.  Tliat  would  be  quite  a  different  situation 
than  merely  having'  some  thickening  and  some 
hardening-,  wouldn't  it? 

A.  It  could,  but  the  one  who  makes  such  a  state- 
ment is  remiss  in  his  scientific  observations  if  he 
doesn't  give  moi'e  than  just  those  few  words.  He 
leaves  any  reader,  and  particularly  any  medical 
reader,  with  a  feeling  of,  I  don't  know  what  he 
means,  I'd  like  to  know  more. 

Q.  Well,  if  he  simply  said  that  the  semilunar 
valves  were  thickened  without  telling  you  how 
much,  or  that  they  were  hardened  without  telling 
you  how  much  they  were  hardened,  that  still  leaves 
you  in  a  position  v/here  you  could  not  state  whether 
they  were  functioning  valves  within  reasonable 
limits ;  isn  't  that  true  % 

A.  Yes,  that's  right,  it  requires — for  any  of 
those  statements — it  requires  more  exact  wording 
than  it  contained  in  this  report. 

Q.  Doctor,  you  wouldn't  want  to  say  that  a  man 
who  had  some  thickening  and  some  hardening  of 
the  valves  doesn't  have  a  [522]  heart  that  works  in 
a  normal  manner? 

A.     I  don't  think  I  quite  get  your  statement. 

Q.  You  would  not  want  to  express  the  opinion 
that  because  a  man  had  some  thickening  and  some 
hardening,  mthout  any  specification  as  to  how 
much  of  either,  doesn't  have  an  aortic  valve  that 
would  go  on  in  a  workmanlike  manner  and  permit 
him  to  carry  on  the  ordinary  functions  and  ac- 
tivities of  life,  would  you? 
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A.  Yes,  I  would  want  to  know  more  than  just 
that,  but  the  question  is  getting  off  to  something 
else.  There  is  another  part  of  the  anatomy  than  the 
heart,  or  is  more  important  than  his  aortic  valve, 
however,  which  hasn't  been  touched  upon. 

Q.  Well,  I  will  have  to  leave  that  to  his  counsel. 
I  am  just  asking  you  about  what  you  testified.  Now, 
as  you  say,  is  there  anything  in  that  autopsy  which 
states  to  what  degree,  extent,  percentage  or  what 
not  of  the  coronary  arteries  to  which  they  were 
diminished  %  A.    Unfortunately  they  do  not. 

Q.  Do  changes  take  place,  natural  changes  in 
the  human  body  as  the  years  go  along,  as  a  rule? 

A.     Oh,  of  course. 

Q.  Bones  are  more  brittle?  One's  bones  become 
more  brittle  as  they  get  along  in  years'? 

A.     Oh,  I  think  everbody  grants  that. 

'Q.  And  that's  not  a  disease,  is  it;  or  is  that 
just  a  process  [523]  of  life? 

A.  That's  a  hard  one  to  put,  I  think  you  could 
look  upon  it  as  a  process  of  life. 

Q.  Although  they're  very  different  than  the  type 
of  bones  one  has  when  they  are  young,  I  mean  so 
far  as  elasticity  or  brittleness  are  concerned? 

A.     Yes. 

Q.  As  life  goes  on,  do  the  muscles  maintain  the 
same  tone  as  they  do  in  youth,  do  they? 

A.     Well,  they're  supposed  not  to  anyway. 

Q.     Well,  you  don't  object  to  that,  do  you? 

A.     Not  personally,  no. 
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Q.  I  mean  you  don't  object  to  that  theory  or 
that  statement? 

A.     Not  if  you  go  far  enough  with  it. 

Q.  Do  the  eyes  and  the  lenses  of  the  eyes  tend  to 
change  their  characteristics  as  one  grows  older? 

A.  So  far  as  vision  itself  is  concerned  or  just 
exactly  where  you  happen  to  focus  certainly  oc- 
curs, or  are  likely  to. 

Q.  And  then  they  are  different  than  what  is  the 
perfect  eye  of  youth? 

A.  They  still  may  be  perfect  enough  for  a  per- 
son's age. 

Q.  I  notice  you  wear  glasses,  and  counsel  wears 
glasses,  I  don't  know  whether  his  honor  is  relieved 
from  that  necessity. 

The  Court:  Oh,  I  can't  read  the  telephone  book 
any  more,  I  know  that.  [524] 

Q.  (By  Mr.  Maguire) :  That's  because  the  type 
is  getting  smaller,  your  Honor,  that  is  the  natural 
process  of  life ;  isn  't  it  ? 

A.  Oh,  it's  properly  supposed  to,  you  have  to 
draw  the  line  somewhere  along  the  way,  and  I 
don't  know  just  exactly  where  the  distinction  does 
begin,   really. 

Q.  Do  the  reflexes,  the  nervous  reflexes  remain 
the  same,  have  the  degree  of  responsiveness  as 
})eople  grow  older  as  performed  by  young  manhood 
or  womanhood? 

A.     Well,  it  varies  from  person  to  person. 

Q.     But  as  a  rule? 
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A.  In  general,  I  think  one  slows  down  in  re- 
flexes. 

Q.  Do  the  walls  of  the  arteries  maintain  the 
same  degree  of  tone  and  elasticity  as  people  grow 
older  as  they  were  when  they  were  in  the  days  of 
their  youth?  A.    No,  they  do  not. 

Q.  What  causes  them  to  not  maintain  that  same 
degree  of  elasticity  and  tone? 

A.  If  you're  speaking  of  arteries  now,  I  would 
say  it's  two  things.  It  would  depend  upon  whether 
you  mean  the  aorta,  which  has  a  great  deal  of 
elastic  tissue  in  it  or  whether  you  are  speaking  of 
arteries  that  have  a  good  deal  of  muscle  in  them. 
In  either  event,  with  aging,  elastic  tissue  commonly 
does  weaken  and  fragment,  to  some  extent  dis- 
appears. 

Q.    What  takes  its  place?  [525] 

A.  Muscle  in  artery  walls  under  normal  circum- 
stances may  show  a  decrease  in  the  size  of  the  ac- 
tual cells,  that  which  we  call  atrophy.  Now,  that's 
as  far  as  it  goes,  however. 

Q.     That's  as  far  as  what  goes? 

A.  As  far  as  aging  process  goes.  Now,  if  you 
are  going  on  to  the  atheromatous  deposits,  that  is 
a  disease,  and  by  no  stretch  of  the  imagination  can 
it  be  called  an  aging  process. 

Q.  Well,  let  me  ask  you  this :  Is  it  not  true  that 
generally  speaking,  people  as  they  grow  older  have, 
or  tend  to  have  a  form  of  atheromatous — if  that's 
the  proper  pronunciation — plaques  in  their  ar- 
teries ? 
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A.  Yes,  and  yet  it  is — if  you  say  generally  true, 
I  will  agree  with  you.  If  you  mean  any  more  than 
that,  as  universally  true,  I  would  have  to  disagree 
with  you  because  it  does  not  always  obtain,  neither 
is  the  matter  of  age  of  the  utmost  importance 
either,  because  it  has  been  found  in  the  Korean  war, 
for  example,  that  among  young  men  who  were  killed 
in  battle  or  who  died  as  a  result  of  disease,  a  sur- 
prising number  of  those  men  had  disease  of  the 
arteries  called  atherosclerosis.  So  the  idea  that  it 
is  something  related  to  aging  definitely  as  a  cause 
and  affect  relationship,  that  it  is  an  aging  process 
I  think  is  totally  erroneous.  I  believe  it  is  a  matter 
that  is  due  to  a  disease.  It  is  a  disease,  it  is  a 
manifestation  of  disease,  and  not  a  matter  of  [526] 
aging. 

Q.     Do  you  know  what  causes  them? 

A.     No,  I  do  not  know,  I  wish  I  did. 

Q.  As  a  matter  of  fact,  medical  science  has  not 
yet  determined  the  cause  of  those,  has  it? 

A.  Yes,  I  think  we  are  getting  fairly  close  to 
it. 

Q.  Well,  that's  again  what  you  are  trying  to 
learn  ? 

A.  No,  I  think  we  already  see  quite  a  bit  of 
light  as  to  the  causation. 

Q.  Do  you  know  what  causes  it  of  your  own 
knowledge  ? 

A.  No,  it  takes  instruments  of  precision,  like 
electronic  microscopes,  which  I  know  nothing  about 
the  personal  use  of,  and  don't  have  and  I  have  to 
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take  my  knowledge  of  that  from  reading  medical 

literature. 

Q.  Is  it  of  any  aid  in  diagnosing  the  condition 
of  a  patient  to  have  had  an  opportunity  to  have 
observed  him?  A.     I  missed  one  word. 

Q.  I  said,  is  it  of  any  aid  in  diagnosing  the 
condition  of  a  patient  that  one  had  had  an  oppor- 
tunity to  observe  him.  Assume  that  one  is  a  qualified 
observer,  of  course. 

A.  Oh,  I  think  undoubtedly  it  helps,  or  may 
help. 

Q.  Is  it  of  any  aid  in  coming  to  a  direct  diag- 
nosis that  one  should  have  had  an  opportunity  to 
give  tests  and  observe  the  patient  and  treat  the  pa- 
tient over  a  period  of  time  '^ 

A.  No,  not  of  necessity.  I  still  think  the  oppor- 
tunity of  knowing  more  about  the  patient  would 
be  greater  if  one  was  [527]  a  competent  obsei-ver 
and  did  observe,  but  there  are  some  things  we  don't 
have  to  have  it  for. 

Q.  I  take  it,  if  you  had  an  X-ray  of  a  limb  that 
had  a  broken  bone,  you  could  tell  just  as  well  from 
that  that  the  bone  was  broken  as  if  you  had  the 
man  right  in  front  of  you? 

A.  Yes,  you  can  also  tell  about  a  coronary  ar- 
tery, what  condition  they  are  when  you  cut  through 
them  on  an  autopsy. 

Q.  Is  it  possible  for  anyone  to  have — withdraw 
that  question.  What  is  the  general  diameter  of  the 
coronary  arteries? 
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A.  I  take  that — take  it  you  mean  the  inside 
diameter  ? 

Q.     Oh,  yes,  the  lumen. 

A.  And  of  course  you'd  have  to  state  which  ar- 
tery you  are  talking  about,  at  one  point,  the  state- 
ment is  too  broad.  It  depends  on  whether  you  take 
a  main  vessel  and  what  it  is  at  its  beginning  and 
what  it  is  farther  on  down. 

Q.  What  part  of  the  coronary  artery  or  arteries 
does  the  autopsy  reveal  was  narrowed? 

A.  It  doesn't  say.  It  says  the  coronary  artery, 
by  which  I  would  assume  that  the  examiner  knew 
that  there  was  a  right  and  left  coronary  artery, 
and  he  knows  that  there  are  two  branches  of  the 
coronary  artery,  and  that  he  examined  them  all. 
That's  the  inference. 

Q.     Did  the  autopsy  show? 

A.  No,  it  did  not.  I  wish  he  had  said.  Now,  this 
diameter  you  are  talking  about,  of  course,  is  an 
extremely  variable  thing,  depending  upon  what 
particular  part  of  artery  you  are  [528]  referring 
to. 

Q.  It  would  be  larger  there  at  its  source  than  it 
would  be  at  the  end ;  I  assume  we  can  assume  that, 
couldn't  we,  Doctor? 

A.  Like  a  tree  and  its  limbs,  they  grow  pro- 
gressively smaller. 

Q.  You  wouldn't  want  to  say  that  the  slightest 
degree  or  a  slight  degree  of  narrowing  would,  of 
the  coronary  arteries,  cause  a  coronary  insuffciency, 
would  you? 
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A.  No,  I  would  have  difficulty  believing  that  if 
it  were  a  slight  thing  it  could  cause  insufficiency 
and  providing  of  course  that  it  was  in  one  place. 
If  there  was  a  lot  of  it  in  all  the  arteries  and  was 
slight,  that  would  be  a  different  matter,  yes. 

Q.  Now,  by  the  way  are  you  a  cardiologist,  Doc- 
tor? 

A.     No,  T  am  not.  I  am  a  cardiac  pathologist. 

Q.     I  beg  your  pardon,  sir? 

A.  As  a  pathologist,  I  certainly  have  had  a 
long  and  intense  interest  in  the  heart. 

Q.     Oh,  yes. 

A.     I  am  not  a  clinical  cardiologist,  no. 

Q.  I  don't  mean  that  question  in  any  spirit  of 
criticism,  either.  Doctor.  In  dissecting  a  coronary 
artery  where  there  are  any  atheromatous  plaques, 
you  can  measure  the  amount  of  narrowing;  can 
you  not? 

A.  Yes,  it  could  be  done,  it  could  be  [529]  meas- 
ured. 

Q.  And  then  if  it  wasn't  done  it  could  be  told 
just  by  looking  at  it  to  be  10  per  cent;  25  per  cent; 
50  per  cent;  75  per  cent  narrowed  by  atheromatous 
plaques,  couldn't  it? 

A.  You  can,  but  you  should — you  ought  to  meas- 
ure it. 

Q.     Well,  it  could  be  done,  couldn't  it? 

A.  If  you're  scientific  about  it,  you  would  meas- 
ure it. 

Q.  Well,  in  other  words,  there  is  nothing  im- 
possible or  impracticable  about  that  to  determine 
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how  much  an  area  at  any  particular  point  has  been 

narrowed  by  atheromatous  deposits'? 

A.  No,  it  can  ])e  done,  providing  you  go  about  it 
in  the  right  way,  which  is  to  cut  across  the  vein  and 
you  take  the  cross  section  of  the  vein,  and  not  to 
take  a  scissors  and  open  it  uj)  and  ruin  it  that  way, 
then  you  can't  tell. 

Q.  Can  you  tell  from  this  report  that  they  did 
not  do  that? 

A.  No,  I  don't  know  what  they  meant  by  the 
word  "dissected,"  there,  they  leave  it  wide  open  to 
any  interpretation,  it  could  be — could  mean  that 
they  dug  it  out.  I  doubt  that  they  observed  that  as 
termed  a  diminishment  in  size. 

Q.     May  I  have  Dr.  McBride's  reports? 

(Document  handed  to  Mr.  Maguire.) 

Q.  (By  Mr.  Maguire)  :  Now,  have  you  assumed, 
Doctor,  in  your  opinion  that  the  pains  which  were 
reported  in  1950  and  pains  that  were  reported  in 
1953  in  early  February,  were  anginal  pains  ?  [530] 

A.     I  assumed  that,  yes. 

Q.     Upon  what  grounds  did  you  assume  that? 

A.  They  just  happen  to  fit  the  picture,  that's  all, 
and  later  on  when  the  man  died,  and  he  came  to 
autopsy,  his  coronary  arteries  were  found  to  be 
diseased  and  narrowed,  which  to  me  would  be 
rather  suggestive  proof  that  that's  what  it  was.  Also, 
I  can't  imagine  a  man  being  given  nitroglycerin  if 
the  doctor  didn't  think  that  he  had  angina. 

Q.     Well,  don't  you  know  that  some  of  the  lead- 
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ing  cardiologists  in  the  United  States  and  particu- 
larly on  the  coasts,  when  a  person  comes  in  com- 
plaining of  a  chest  pain,  the  doctors  prescribe 
nitroglycerin  and  ask  them  if  they  get  a  pain  to  take 
the  nitroglycerin  and  see  whether  it  relieves  it,  when 
they  do  not  have  any  diagnosis,  and  when  in  many 
instances  it  is  not  coronary  insufficiency? 

A.  I  think  I'd  want  to  know  whether  the  nitro- 
glycerin relieves  them  the  next  time,  and  if  it  did,  I 
would  be  pretty  sure  it  was  angina,  and  if  it  didn't, 
I'd  think  the  diagnosis  was  something  else. 

Q.     Is  there  such  a  thing  as  a  referred  pain? 

A.     Oh,  certainly. 

Q.  You  know  Dr.  Raymond  McKeown  of  Coos 
Bay;  do  you  not?  A.     McKeown? 

Q.     Yes.  A.     Oh,  yes.  [531] 

Q.  Were  you  advised  of  the  fact  that  Dr.  Mc- 
Keown, in  this  episode  of  May,  1950,  not  only  took 
electrocardiograms  but  gave  exercise  tolerance  tests, 
listened  to  the  heart  murmurs,  knowing  this  man 
that  had  been  his  patient  before  and  was  of  the 
opinion  that  it  was  a  referred  pain  from  arthritis 
and  anxiety  or  emotional  tension? 

A.     That  is  his  statement ;  is  it  ? 

Q.     Oh,  it's  testimony. 

A.  Oh.  He  could  have  well  thought  so;  I  think 
this  later  event  proved  him  wrong,  but  at  that  time 
he  may  have  very  honestly  thought  so. 

Q.     But  you  foimd  he  Avas  wrong  then? 

A.     I  think  the  autopsy  proved  he  is  wrong. 

Q.     The  mere  fact  that  a  man  had  some  decrease 
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in  his  coronary  arteries  without  you  knowing  how 
much  would  tell  you  that;  give  you  the  opinion  that 
he  is  wrong? 

A.  Pi'oviding  he  had  the  symptoms  that  this 
man  had  under  the  circumstances  and  the  circum- 
stances under  which  he  died,  I  would  think  they 
were  wrong,  yes. 

Q.  Now,  let's  take  the  1953  episode  there.  There 
again,  electrocardiograms  were  taken,  fluoroscopic 
examinations  made,  the  activity  tests  were  made, 
there  was  neither  anything  unusual  in  his  blood 
pressure,  there  was  nothing  unusual  in  any  other 
thing  except  the  man  complained  he  had  a  pain, 
and  the  pain  was  in  his  chest  and  that  in  taking 
the  activity  tests  [532]  that  he— that  it  did  not 
distress  him;  here  was  a  man  that  had  nothing  in 
his  electrocardiogTam,  or  in  his  heart  beat  or  au}- 
thing  of  that  character;  you  say  it  would  be  of 

Mr.  Kriesien:  If  your  Honor  please,  I  will  ob- 
ject to  the  question  on  the  grounds  that  it  does  not 
incorporate  the  arm  radiating  pains. 

Mr.  Maguire:     I  mil  include  that. 

The  Court:  Do  you  know  the  question  with  the 
addition  of  the  radiation  down  the  arm? 

The  Witness:  I'd  like  to  hear  it  again,  if  I 
might. 

The  Court:  Suppose  you  rephrase  it,  Mr.  Ma- 
guire. 

Q.  (By  Mr.  Maguire):  All  right,  sir.  Assum- 
ing in  this  episode  of  1953  that  an  electrocardiogram 
was  taken  which  was  a  normal  electrocardiogram, 
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within  normal  limits;  that  the  blood  pressure  was 
well  within  normal  limits;  the  exercise — ^imder  ex- 
ercise tests  he  showed  no  reaction  whatsoever  in  an 
imfavorable  nature;  he  did  not  have  shortness  of 
breath;  that  he — I  lost  the  thoui^ht,  excuse  me  a 
minute,  sir — oh,  that  there  was  no  indication  of  any 
heart  murmur  of  any  kind;  that  the  man  had  been 
on  a  1)usiness  trip  and  had  been  ens^as^ed  in  active 
business  affairs  for  about  two  weeks  and  that  prior 
to  taking  any  medication  at  all  that  he  commenced 
— he  improved  to  the  extent  that  the  doctor  said  go 
ahead  on  your  fishinp-  trip;  would  you  think  that 
that  would  have  any  significance  at  all  in  deter- 
mining as  to  whether  or  not  he  [533]  was  suffering 
from  coronary  insufficiency*? 

A.     Unfortunately  not. 

Mr.  Kriesien:  If  your  Honor  please,  I  object  to 
the  question  on  the  ground  that  it  incorporated  a 
fact  that  has  not  been  established,  and  that  is  that 
there  was  no  heart  murmurs.  The  record  is  silent 
on  that  so  far  as  Dr.  McBride  is  concerned. 

Q.  (By  Mr.  Maguire)  :  Now,  Doctor,  in  taking 
a  heart  test — you  know  about  those,  don't  you? 

A.     Taking  what? 

Q.  In  taking  a  heart  test,  making  your  medical 
record  ?  A.    Yes. 

Q.  Would  the  existence  of  a  heart  murmur  be 
of  such  importance  that  that  would  be  noted  upon 
the  chart? 

A.     I  think  it  would  be  noted,  yes. 

Q.     The  fact  that  it  was  not  noted,  assume  this 
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man  knows,  is  Treasonably  competent,  would  be  in- 
dicative to  your  mind,  would  it  not,  that  it  did  not 
exist ;  is  that  not  true  ?  A.     I  think  so. 

Q.     I  beg  your  pardon? 

A.  Were  you  ready  for  the  answer  to  the  ques- 
tion? 

Q.     I  thought  you  answered,  I  thought  so. 

A.  That  refers  only — ^you  went  back  and  re- 
phrased a  part  of  the  question  relating  to  heart 
muiTQurs,  and  marking  the  murmur,  the  answer  to 
that  would  be  I  assiune  it  didn't,  but  [534]  I  haven't 
answered  the  rest  of  your  question,  to  my  knowl- 
edge. 

Q.  No,  I  am  coming  back  to  the  questions  of 
pain,  are  you 

Mr.  Mize :  Just  a  moment,  your  Honor,  he  hasn't 
had  an  opportunity  of  answering  the  prime  ques- 
tion. 

The  Court:  T  don't  think  there  is  any  question 
pending  now. 

Q.  (By  Mr.  Magiiire) :  I  thought  it  was  an- 
swered, sir.  Do  all  pains  in  the  chest  which  are 
accompanied  by  pains  in  the  arm  result  from  coro- 
nary insufficiency,  an  anginal  pain,  or  do  you  know  ? 

A.  No,  there  is  one  other  possibility  at  least 
where  what  is  known  as  radicular  pain  can  give 
pain  in  the  chest,  and  it  could  give  pain  in  the  arm 
if  it  happened  to  be — if  it  happened  to  involve  more 
than  one  spinal  nerve,  yes. 

Q.  Does  that  pain  result  from  the — can  it  result 
from  an  arthritical  condition? 
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A.     From  what? 

Q.     An  arthritic  condition? 

A.     This  radicukir  pain?    It  is  supposed  to,  yes. 

Q.  Would  it  be  any — give  any  weight  at  all  that 
when  he  had  the  1950  incident  that  it  was  discovered 
that  he  did  have  some  arthritis? 

A.  I  don't  think  we  know  that  so  far  as  1950  is 
concerned,  but  the  other  possibility  very  definitely 
exists,  don't  forget  [535]  that,  you  can't  put  one 
interpretation  on  this  to  the  exclusion  of  the  other, 
it  can  be  one  or  the  other. 

Q.  I  am  not  questioning  you  on  that  part,  but 
you  say  we  do  not  know  whether  he  had  arthritis, 
which  is,  in  the  opinion  of  the  doctor,  the  cause  of 
the  pains  that  occurred  in  1950. 

A.  Well,  the  circumstances  just  don't  sound  like 
it.  Here  is  a  man  who  is  called  to  the  telephone, 
and  he  is  apparently  some  distance  away,  and  hur- 
ries across  a  dock,  and  when  he  arrives  there,  he 
has  pain  to  a  point  where  he  cannot  hold  a  tele- 
phone. I  think  any  physician  would  think  first  of 
all  of  angina  as  the  explanation  for  it,  arthritis 
don't  behave  like  that. 

Q.     It  does  not?  A.     No. 

Q.  Don't  you  know  people  who  have  arthritis  in 
the  lumbar  portion  of  their  spine  which  upon  a 
sudden  movement  will  just  flare  up  and  stab  them? 

A.     In  the  lumbar  spine? 

Q.     Yes. 

A.  Now  I  don't — I  have  had  it — but  this  isn't 
there,  this  is  another  location. 
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Q.     Where  was  it?  A.     In  the  arm. 

Q.     You  mean  the  arthritis  in  the  arm? 

A.     No,  the  pain  was  in  his  arm.  [536] 

Q.     Oh,  I  know,  but  where  was  the  arthritis? 

A.  I  don't  know  that  he  had  any,  I  was  only 
stating  possibilities. 

Q.  But  if,  on  examination,  arthritis  was  located 
in  that  portion  of  the  spine  from  which  these  radic- 
ular pains  affecting  the  chest  and  arm  could  find 
their  source,  would  you  rule  that  out? 

A.     We  have  no  proof  that  such  was  ever  found. 

Q.  Were  you  here  during  the  time  all  this  testi- 
mony was  taken? 

A.  No,  I  am  basing  it  on  what  w^as  stated  in  the 
autopsy  plus  these  incidents  in  1950  and  shortly 
before  he  died  in  1953. 

Q.  Now,  as  a  matter  of  fact,  Doctor,  it  is  a  fact 
and  has  been  medically  established  and  is  commonly 
accepted  that  simulated  heart  pains  may  arise  from 
the  chest  walls,  in  the  cervical,  or  from  the  thorax 
and  is  ])urely  functional,  or  the  mediastinal  and  the 
structures  of  the  essophagus  or  stomach? 

A.  As  far  as  the  spine  is  concerned,  yes,  I  would 
have  a  little  difficulty  believing  about  the  medias- 
tinum. 

Q.  You  are  familiar  with  the  nerves  going  to 
the  heart? 

A.  To  some  extent  I  suppose  if  it  involved 
nerves  it  might  do  it  in  that  location. 

Q.  Now,  assume  this  man,  who  periodically,  over 
at  least  [537]   four  or  fixe  years — all   right,  take 
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three  years,  has  had  annual  checkups  and  made  no 
complaint  to  his  physician  of  any  pains  in  the  heart 
or  chest ;  that  he  had  led  an  active  life ;  he  hunt^^d, 
he  fished,  he  was  in  the  woods,  he  led  an  active, 
busy  life  and  had  no  recurrence,  if  any,  or  reported 
any  such  pain  to  his  doctor  in  these  checkups  from 
1950  to  1953;  if  he  had  nn  attack  such  as  you  men- 
tioned, and  which  you  feel  might  have  been  coro- 
nary insufficiency  in  '50,  wouldn't  you  think  it  most 
unusual  in  continuinio-  the  same  line  of  life,  the 
same  sort  of  activity,  that  he  would  have  no  other 
ones  between  '50  and  1953? 

A.     Not  at  all,  and  I  would  like  to  explain  why. 
Q.     All  right. 

A.  It  is  a  well-established  fact  that  men  who  are 
examined  by  physicians  for  life  insurance  and  who 
may  be  applying  for  very  sizeable  policies  in  which 
instance  it  is  common  to  require  that  an  electro- 
cardiographic study  be  made,  such  studies  may  have 
no  complaints  whatever,  may  be  negative,  and  the 
man  may  die  on  the  day  following,  and  on  autopsy 
we  find  it  is  just  as  was  found  in  this  man.  It  seems 
incredulous,  and  yet  the  thing  happens  day  after 
day  the  world  over,  just  that  thing,  and  another 
thing  that  I  verily  believe  in  from  some  personal 
knowledge  and  talking  to  others  is  that  a  man  who 
is  at  the  head  of  a  family  or  business  and  who  has 
"■reat  responsibility  and  who  is  of  the  type  that  has 
roughed  it,  let  us  say,  and  [538]  been  active  and 
busy,  his  threshold  of  pain  for  one  thing  may  be 
very  high,  maybe  he  has  never  had  it.  Another  thing 
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that  T  know  from  eoTiversations  with  other  men,  is 
that  men  with  responsihilities,  family  or  business 
responsi])ilities,  are  very  prone  to  grin  and  bear  it 
and  say  nothing-,  and  he  may  have  had  pain  that  we 
know  nothing  of  at  alL  What  you  say  would  be 
correct,  ])ut  is  not  of  necessity  correct. 

Q.  Well,  in  other  words,  if  he  didn't  tell  the 
truth  to  his  doctor,  he  might  have  told 

A.  He  must  have  told  the  doctor  in  Palm 
Springs  something,  because  he  was  told  to  go  on 
this  trip  if  he  did  not  exercise  and  he  w^as  given 
nitroglycerin  to  take  along  with  him.  Now,  the  doc- 
tor there  knew  that  there  was  something  w^rong  or 
he  w^ouldn't  have  mentioned  it,  he  suspected  what 
the  man  had. 

Q.  Are  you  assuming,  Doctor,  w^hat  went  on  in 
Dr.  McBride's  thoughts'? 

A.  T  think  you  can  read  it  very  plainly,  yes,  by 
what  ho  did. 

Q.  I  am  not  talking  about  w^hat  happened  in  the 
early  pai-t  of  1953,  I  mean  May,  1950,  and  February, 
1953,  when  he  had  periodic 

A.  That  is  entirely  possible  that  the  man  didn't 
have  these.  We  have  various  thresholds  that  play 
on  things,  for  instance,  you  may  reach  a  stage  of 
anger  much  later  than  I  do,  you  may  retain  your 
composure  much  more  than  I  do,  you  may  be  able 
to  bear  pain  much  longer  than  I  do,  and  the  same 
is  tin^ie  of  coronary  arteries  in  what  happens  to 
them.  He  may  never  have  [539]  had  or  reached 
the  threshold  prior  to  the  pain  on  the  morning  he 
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died.  He  may  never  have  reached  the  point  where 
his  arterial  supply  failed  him.  Now,  that  is  a  lateral 
view  we  take,  I  can't  help  but  bring  it  in  because 
of  the  experience  I  have  had  and  the  hundreds  of 
cases  that  I  have  seen  that  these  things  have  to  be 
taken  into  account,  and  I  verily  believe  they  are 
true. 

Q.  According  to  your  judgment,  he  did  have  a 
coronary  attack  in  1950? 

A.  I  think  he  may  very  well  have  had,  it  sounds 
very  much  like  one,  yes. 

Q.  But  having  had  an  attack  in  1950  and  carry- 
ing on  the  same  kind  of  active  life  and  having  the 
same  threshold  of  pain  that  was  the  lot  of  his  char- 
acteristics, wouldn't  you  think  it  quite  unlikely  in 
carrying  on  the  type  of  strenuous  life,  the  same 
kind  of  strenuous  exercise,  that  he  would  have  gone 
for  three  years  without  having  any  attack  at  all  ? 

A.  I  am  surprised  and  yet  the  thing  could 
happen. 

Q.     You  think  it  would  be  most  unusual? 

A.  No,  I  don't  think  it  would  be  most  unusual, 
because  as  I  said  earlier,  a  lot  of  men  keep  things 
to  themselves,  they  don't  tell  their  wives. 

Q.  I  am  not  talking  about  his  wife,  I  am  talking 
about  the  checkups  to  his  doctor. 

A.  There  at  that  point,  it  is  entirely  possible 
for  the  [540]  best  cardiologist  in  the  United  States 
or  anywhere  else,  too,  and  a  man  by  every  means 
at  his  command,  diag-nostic  means  that  are  at  his 
command,  and  if  he  has  not  already  had  some  of 
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the  more  severe  manifestations  of  angina  pectoris, 
which  would  inchide  formation  of  a  clot  in  the 
heart,  in  the  death  of  some  muscle  of  the  heart,  if 
he  hadn't  had  those  things  he  may  have  a  normal 
electrocardiographic  tracing,  and  as  I  said  earlier, 
will  maybe  die  on  the  way  home  from  the  doctor's 
office,  and  no  one  has  ever  discovered  anything 
about  it,  and  we  wish  we  did  know,  but  we  don't. 

Q.  That  is  not  the  question,  you  said  you'd  be 
surprised. 

A.  I  think  people  are  always  surprised  under 
those  events. 

Q.  Now,  3^ou  said  you  would  have  been  surprised 
if  he  had  actually  had  an  angina  or  coronary  insuf- 
ficiency in  1950,  that  he  would  have  had  none  be- 
tween then  and  the  one  you  think  could  have  been 
one  in  Febmary,  1953,  ]>ut  what  I  am  asking  you, 
and  I  do  not  mean  Avhether  he  complained  to  his 
wife  or  children,  l)ut  whether  when  he  went  to  his 
physician  for  checkups  wouldn't  that  be  the  likely 
time,  if  he  had  any  pain  and  is  trying  to  find  out 
what  his  situation  was,  to  tell  the  doctor  about  it, 
wouldn't  it? 

A.  You'd  think  so,  but  that  doesn't  always 
happen. 

The  Court:  Let's  avoid  the  possibility  of  any- 
thing happening  to  us,  so  let  us  take  a  little  recess. 

(Whereupon,  a  short  recess  was  had.)  [541] 

The  Court:    Proceed. 

Q.     (By   Mr.   Maguire) :    Doctor,   does   exercise 
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make  a  greater  demand  upon  the  heart  muscle  and 
the  arteries  of  the  heart,  than  if  one  is  in  the  supine 
or  quiet  position?  A.     Yes. 

Q.  Is  it  true  to  say  that  when  one  is  doing  that, 
the  piunp,  the  heart  becomes  a  piunp  and  it  Avorks 
harder  or  faster? 

A.  The  heart,  when  it's  working  harder  goes 
faster,  you  say? 

Q.  Or  a  gi*eater  constriction,  I  should  say,  I 
don 't 

A.  Well,  it  can  do  it  either  way,  either  by  an 
increase  in  weight  or  increase  in  power  or  by  both. 

Q.  Now,  what  we  speak  about  as  angina  is  really 
a  symptom;  isn't  it?  A.     That's  right. 

Q.     It's  a  pain? 

A.  Yes,  angina  pectoris  refers  to  it  in  a  certain 
location. 

Q.     Yes,  it's  a  pain  in  the  heart  muscle? 

A.     Well,  the  pain  is  actually  in  the  chest  region. 

Q.  Well,  what  causes  the  pain  of  angina ;  is  that 
the  heart  muscle  is  not  getting  enough  oxygenated 
blood  to  make  it  function  normally;  is  that  true? 

A.  Well,  that's  what  is  commonly  believed  about 
it,  I  have  no  reason  to  suppose  otherwise.  \ 

Q.  As  a  matter  of  fact,  that  is  a  good  deal  like 
a  cramp  you  may  get  in  your  leg,  where  the  muscle 
of  the  leg  isn't  getting  [542]  enough  blood  for  cir- 
culation, so  you  get  the  cramping  pain,  and  it  is 
through  the  same  thing,  isn't  it? 

A.     It  can  be  the  same,  yes. 

Q.     And  elderly  people  tend  to  get  cramps  in 
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their  feet  and  their  legs,  extremities,  and  their  ai*ms 
because  their  circulatory  system  does  not  get  to  the 
legs  enough  blood? 

A.  That  certainly  is  a  common  enough  cause  of 
it,  yes. 

Q.  Now,  when  one  is  in  strenuous  exercise,  that 
is  the  time  that  the  pain — that  is  the  time  that  the 
strain  is  put  upon  the  heart  for  the  greater  amount 
of  blood  for  the  heart  muscle ;  isn  't  it  ? 

A.     Yes,  the  heart  has  to  have  more  blood  then. 

Q.  And  when  that  occurs,  if  the  heart  is  not 
getting  enough  blood,  the  heart  muscle,  I  should 
say,  the  pain  develops?  A.     Yes. 

Q.  When  we  are  in  exercise  and  by  reason  of 
the  exercise  and  extra  work,  the  heart  muscle  is  not 
getting  enough  oxygenated  blood,  it  is  what  causes 
the  pain? 

A.     That's  the  common  belief  about  it,  yes. 

Q.  Well,  it's  the  best  that  medical  science  knows 
up  to  now;  is  that  right?  A.     I  think  so. 

Q.  Now,  it's  in  evidence  here  that  this  man  went 
on  this  little  stroll  up  a  hill,  this  hill  that  has  been 
estimated  at  about  a  hundred  feet  high,  came  back 
and  took  up  his  stand  [543]  there  where  the  doves 
Avere  noticed  to  go  over,  and  that  he  was  there  for 
a  considerable  number  of  minutes,  approximately 
30  minutes,  no  distress;  no  shortness  of  breath;  he 
shot  a  couple  of  doves  and  appeared  to  be  then  with 
no  sign  of  shortness  of  breath  or  anything  like  that. 
Did  you  give  that  any  consideration  or  did  you 
know  that? 
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A.  T  know  some  of  those  facts  and  I  did  con- 
sider it.  I  still  believe  this  thing  could  come  on  at 
the  conclusion  of  or  during  exercise. 

Q.     Is  it  not  necessarily  so? 

A.     I  beg  your  pardon"? 

Q.     I  say  that  doesn't  necessarily  do  thaf? 

A.  No,  not  necessarily.  It  frequently  does,  but 
it  can  come  a  little  later,  after  all  you're  dealing 
with  a  matter  of  only  minutes  here. 

Q.  Now,  have  you  made  any  particular  study 
about  the  effects  of  strong  emotions:  joy,  sorrow, 
fear,  apprehension,  pain,  upon  the  action  of  the 
heart  ? 

A.  Not  myself,  no;  I  have  encoimtered  these 
factors  many  times,  as  in  many  statements  that  are 
made  to  us  by  the  coroner's  office  in  gathering  data 
on  people  that  have  died  and  come  to  the  attention 
of  the  coroner,  and  upon  whom  we  are  asked  to  do 
autopsies,  and  in  that  way,  I  have  seen  these  oper- 
ate, but  as  far  as  any  personal  study  of  it  is  con- 
cerned, no,  I  have  not.  [544] 

Mr.  Maguire:     That's  all,  thank  you  very  much. 

Mr.  Kriesien:  No  further  redirect  examination 
from  Dr.  Himter;  he  can  be  excused. 

The  Court:     You  may  be  excused,  thank  you. 

(Witness  excused.) 
Mr.  Kriesien:     Call  Dr.  Watson.  [545] 
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DR.  CHARLES  EDWARD  WATSON 
was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendant  herein  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Kriesien : 

Q.     Will  you  state  your  name  in  full  ? 

A.     Charles  Edward  Watson. 

Q.     And  where  do  you  reside '?  A.     Seattle. 

Q.     What  is  your  prof ession  ? 

A.     Diagnosing  and  internal  medicine. 

Q.  And  you  are  a  duly  licensed  and  practicing 
doctor  of  medicine  ?  A.     Yes,  sir. 

Q.     And  in  what  state,  Doctor? 

A.     Washington  and  Illinois. 

Q.  And  do  you  have  a  specialty  in  the  practice  of 
medicine?  A.    Yes,  sir. 

Q.     And  what  is  your  medical  education  ? 

A.     I  was  graduated  from  the  University  of  Idaho. 

Q.  And  after  graduation  from  the  University  of 
Idaho,  did  you  take  any  medical  education? 

A.    Yes,  sir. 

Q.     And  where  did  you  take  that,  Doctor? 

A.  At  Rush  Medical  College  of  University  of 
Chicago.  [546] 

Q.     How  many  years  did  you  attend  ? 

A.  Well,  I  attended  the  equivalent  of  six  years, 
that  is,  I  took  18  quarters. 

Q.  After  you  graduated,  did  you  undertake  any 
postgraduate  studies  or  internships  ? 
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A.  Yes,  I  interned  at  the  Cook  County  Hospital 
and  a  resident  in  Washington  University,  Harvard 
Hospital  afterwards. 

Q.  Have  you  had  occasion  to  do  anything  in  the 
field  of  pathology? 

A.  Well,  while  I  was  a  student — or  yes,  while  I 
was  a  student  I  was  assistant  in  pathology  and  I 
think  about  three  years  I  was  assistant  in  pathology 
and  associate. 

Q.  Do  you  hold  any  evidence  of  your  specialty. 
Doctor? 

A.  Yes,  I  am  a  diplomate  of  the  American  Board 
of  Internal  Medicine. 

Q.  And  in  your  practice,  do  you  deal  with  dis- 
abilities of  the  heart?  A.     Yes,  sir. 

Q.  Doctor,  are  you  connected  academically  with 
any  educational  institutions  ? 

A.  Well,  I  am  clinical  professor  of  medicine  at 
the  University  of  Washington. 

Q.  Do  you  have  a  private  practice  in  addition  to 
that?  A.     Yes,  sir. 

Q.  How  long  have  you  been  with  the  University 
of  Washington?  [547]  A.     About  nine  years. 

Q.  That's  about  the  length  of  time  that  school  has 
been  in  existence?  A.     That's  right. 

Q.  Doctor,  have  you  had  any  experience  with  the 
armed  forces  during  the  practice  of  your  specialty  ? 

A.  Yes,  sir,  I  spent  four  years  in  the  Navy  during 
the  second  world  war. 

Q.     Where  were  you  stationed  ? 

A.     Well,  I  was  at  Honolulu  for  20  months  and 
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then  came  back  and  I  was  at  the  Seattle  Naval  Hos- 
pital. 

Q.  And  during  that  tour  of  duty,  did  you  have 
occasion  to  work  in  your  specialty  with  heart  condi- 
tions? A.     Yes,  sir. 

Q.  Doctor,  you  have  examined  the  Plaintiff's  Ex- 
hibits 13  and  15,  being  two  translations  of  Mexican 
autopsy  report,  one  by  a  Mr.  Wilson  and  one  by  Dr. 
Christen?  A.     Yes,  sir. 

Q.     May  the  witness  see  the  exhibits,  please? 

(Documents  handed  to  witness.) 

Q.  (By  Mr.  Kriesien) :  You  are  familiar  with 
the  contents  of  those  autopsy  reports  ? 

A.     Yes,  sir. 

Q.  Doctor,  I,  of  a  necessity,  must  ask  you  a  rather 
long,  detailed  question,  and  I  will  ask  you  to  assume 
the  following  [548]  facts:  On  February  10,  1953, 
Mr.  Lyons  was  49  years  of  age.  He  had  been  in  the 
logging  and  himl^ering  business  most  of  his  adult  life 
actively  participating  in  the  woods  oi)erations  of  his 
company.  He  was  a  dynamic,  energetic,  successful 
business  executive  who  drove  himself  mentally  and 
physically.  He  was  one  who  kept  his  physical  com- 
plaints to  himself  and  was  an  experienced  hunter, 
familiar  with  the  handling  of  shotgims.  That  on  or 
about  January  15,  1950,  Mr.  Lyons  was  involved  in 
an  automobile  accident  in  which  he  suffered  multiple 
contusions,  abrasions,  fractured  nasal  septum,  frac- 
tured ribs,  and  he  thereafter  developed  traumatic 
pleuritis,  hemothorax,  and  gout.  That  he  left  the  care 
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of  his  physician  at  Palm  Springs  on  May  6,  1950,  to 
return  to  Coos  Bay.  On  May  12,  1950,  after  hurrying 
across  a  himber  dock  he  was  seized  with  constricting 
chest  pains  and  with  pain  radiating  down  the  arms 
to  the  extent  he  could  not  hold  a  phone;  that  at  that 
time  an  E.K.G.  was  taken  and  the  usual  cardiac  tests 
but  no  objective  findings  of  a  heart  condition  were 
reported;  he  was  advised  he  had  to  slow  down. 

Shortly  before  February  3, 1953,  he  had  been  on  an 
extended  trip  to  the  East  Coast  which  involved  con- 
siderable responsibility  and  the  exertion  of  mental 
and  physical  effort.  On  returning  to  Palm  Springs 
and  during  the  night  of  February  3, 1953,  he  had  con- 
stricting chest  pains  and  pain  radiating  down  both 
arms.  On  February  4,  1953,  he  went  to  a  doctor  [549] 
complaining  of  constricting  chest  and  arm  radiation 
pain.  An  E.K.G.  was  taken  and  the  usual  cardiac  tests 
performed,  but  no  objective  findings  of  the  heart 
were  reported.  However,  the  doctor  prescribed  nitro- 
glycerin and  his  medical  case  history  file  states  that 
he  may  need  Thaverine.  On  February  5,  1953,  the 
pain  was  some  improved  and  he  was  advised  he  could 
go  on  a  fishing  trip  if  he  did  not  do  any  excessive 
work  such  as  tramping  around  fields  or  any  heavy 
lifting,  that  he  would  also  be  with  two  outstanding 
cardiologists  on  the  Pacific  Coast,  Dr.  Homer  Rush 
and  Dr.  Francis  Chamberlain,  and  if  anything  un- 
usual transpired  he  would  be  in  good  hands ;  that  he 
was  to  take  the  nitroglycerin  on  the  onset  of  pain. 

On  February  9,  1953,  he  played  a  large  marlin  fish 
for  30  minutes  without  exhibiting  any  evidence  of 
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cardiac  strain  or  shortness  of  breath.  On  February 
10,  1953,  he  arose  early,  had  breakfast,  walked  at 
least  one-half  mile  through  soft  sand  and  up  sand 
dunes  80  to  100  feet  in  elevation  wdthout  evidencing 
cardiac  strain  or  shortness  of  breath;  that  he  sepa- 
rated from  his  hunting  companions,  one  of  which 
heard  a  discharge  of  the  shotgun  followed  very 
shortly  by  another  shotgun  shot  and  approximately 
12  seconds  later  that  hunting  companion  heard  ster- 
torous breathing ;  30  to  60  second  later  he  was  found 
cyanotic,  pulseless  and  unconscious.  He  was  rolled 
over  in  a  period  of  20  to  30  seconds  and  pulmonary 
edema  [550]  developed  in  four  or  five  seconds,  the 
stertorous  1)reathing  stopped,  artificial  respiration 
was  given  and  he  expired  in  a  matter  of  two  to  five 
minutes  from  the  time  of  finding  him  under  the  bush. 
Doctor,  assume  further  that  an  autopsy  was  per- 
formed by  two  doctors  that  evening,  and  their  au- 
topsy report  reads  as  follows:  Now%  Doctor,  I  am 
quoting  from  Dr.  Christen 's  report,  being  Plaintiff 's 
Exhibit  15,  that  is  the  short  report.  Doctor,  that  is 
the  one  on  your  left  beginning  with,  "The  tongue  was 
bitten  hy  the  teeth.  Transverse  skin  folds  on  the 
frontal  region,  anterior  aspect  of  the  neck  and  pos- 
terior aspect  of  the  neck.  Blood  crusts  on  the  right 
and  left  side  of  the  face.  They  were  more  abundant 
in  the  first  mentioned  side.  When  these  were  lifted 
powder  dust  was  found  to  be  encrusted  in  the  pal- 
pebral temporal  regions  and  on  the  ear  lobe  of  the 
right  side.  Skin  scratches  of  rounded  and  linear 
shape  were  present  in  irregular  distribution  on  the 
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rest  of  the  face.  There  is  a  circular  shaped  orifice 
with  inverted  margins  of  an  approximate  diameter 
of  one  millimeter  in  the  frontal  region,  right  half,  at 
the  site  of  the  hairline.  Skin  scratches  were  found  on 
the  neck  which  became  evident  when  the  blood  crusts 
on  them  were  lifted;  the  limits  and  distribution  of 
these  scratches  were  irregular,  but  they  were  more 
precise  than  the  ones  on  the  face;  they  vary  from 
half  to  one  millimeter  in  length,  approximately. 
Scratches  [551]  on  the  external  aspect  of  the  arm, 
lower  third,  elbow,  external  and  posterior  aspects  of 
the  forearm  and  dorsal  aspect  of  the  right  hand. 
Skull,  shape  and  volume  were  normal,  when  the  scalp 
was  detached  it  w^as  noticed  that  the  orifice  present 
in  the  right  frontal  region  did  not  reach  the  bone  in 
depth  and  that  its  contours  were  lost  in  the  fat  tissue. 
Skull  articulations  were  normal ;  superior  sinus  had 
blackish  liquid  blood  in  small  amount ;  the  brain  tis- 
sue was  somewhat  softened.  Basilar  vertebral  arter- 
ies, cerebral  arteries,  and  the  Willis  circle  were  found 
to  have  no  alterations.  The  neurovascular  bundles  of 
the  neck  were  dissected  and  no  alterations  were 
found.  Thorax.  When  the  sternum  and  rib  cartilages 
were  lifted  the  chondro  costal  joints  were  found  to  be 
ossified.  There  were  pleural  parietal  adhesions  of 
strong  type  in  the  posterior  aspect  of  the  sternum 
and  the  left  thoraic  cavity.  The  rght  lung  was  found 
to  be  free.  Both  lungs  were  found  to  be  congested. 
On  cut  section,  black  liquid  blood  seeped  out.  The 
superior  and  inferior  left  lung  lobes  were  fused  to- 
gether. The  pericardium  was  found  to  be  thickened 
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and  it  had  strong  adhesions  to  the  diaphragm.  The 
heart  was  surrounded  by  a  dense  coat  of  fat  tissue. 
The  left  ventricle  was  slightly  hypertrophied,  the 
semi-circular  valves  of  the  aorta  were  thickened  and 
hardened  with  atheromatous  deposits,  mitral  valve 
was  slightly  dilated.  The  coronary  arteries  were  dis- 
sected and  they  were  found  to  have  a  diminishment 
in  their  caliber  due  to  the  presence  of  [552]  athero- 
matous plaques.  Abdomen.  The  liver  was  very  en- 
larged in  weight  and  volume.  It  was  of  dark  red 
color  that  on  cut  section  presented  slight  resistance. 
The  gall  bladder  was  filled  with  a  dark  green  bile  in 
quantities  approximating  40  ccs.  and  also  contained 
two  gallstones,  one  of  one  centimeter  in  diameter 
located  in  the  union  of  the  cystic  canal  with  the 
common  bile  duct  and  also  a  smaller  one  about  three 
millimeters  in  diameter  at  the  bottom  of  the  gall- 
bladder— ^both  were  free." 

Doctor,  assiuning  those  facts,  do  you  have  a  medi- 
cal opinion  as  to  the  cause  of  death  ?  A.     I  do. 

Q.     And  what  is  that  opinion,  Doctor  ? 

A.  That  he  had  first  pain  in  the  heart  or  in  the 
chest  radiating  down  the  arms  which  would  be  pre- 
sumed to  be  due  to  heart  disease,  that  he  had  aortic 
thickening  and  let's  see,  what  else  does  it  say — well, 
aortic  thickening  and  he  had  coronary  narrowing, 
and  therefore  I  would  assume  that  his  death  was 
due  to  coronary  disease. 

Q.  Doctor,  assuming  the  facts  that  I  have  just 
stated,  do  you  have  a  medical  opinion  as  to  the  most 
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probably   precipitating  cause   of   the   coronary   in- 
sufficiency f 

A.  Well,  I  think  that's  speculative,  I  think  you 
would  have  to  speculate  on  that. 

Q.  Well,  Doctor,  in  your  opinion,  what  are  the 
most  common  [553]  probable  precipitating  causes? 

A.  Well,  they  are  variable.  A  great  many  people 
die  with  coronary  disease  in  their  sleep,  and  so  you 
can't  just  say  that  any  one  thing  is  likely  to  cause 
it.  Now,  exertion  is  supposed  to  produce  it  also. 

Q.  Doctor,  is  the  finding  of  the  auto})sy  report 
that  the  left  ventricle  was  slightly  hypertrophied  of 
any  medical  significance  to  you  ? 

A.  Yes,  I  think  that  it  means  that  in  the  absence 
of  hypertension  that  the  aortic  valve  was  insuf- 
ficient. 

Q.  Does  the  finding  of  the  semicircular  valves  of 
the  aorta  were  thickened  and  hardened  with  athero- 
matous plaques  have  any  medical  significance  to 
you  ? 

A.  Yes,  I  thmk  that  indicates  that  his  aortic 
valves  were  diseased. 

Q.  Doctor,  is  the  finding  that  the  coronary  ar- 
teries were  dissected  and  they  were  found  to  have  a 
diminishment  in  their  caliber  due  to  the  presence 
of  atheromatous  plaques  of  any  medical  significance 
to  you? 

A.     Yes,  it  indicates  coronary  insufiSciency. 

Q.  Now,  Doctor,  are  there  any  other  findings 
contained  in  the  autopsy  report  that  are  of  signifi- 
cance to  you? 
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A.  Yes,  the  liver  was  enlarged,  the  lungs  wer(» 
congested,  there  were  two  gallstones. 

Q.  And  what  is  the  medical  significance  of  those 
findings  [554]  in  your  oj^inion,  Doctor  '^ 

A.  Well,  the  enlargement  of  the  liver  indicates 
that  there  is  congestion,  that  is  back  pressure  of 
circulation  and  the  gallstones,  of  course,  are  signifi- 
cant depending  on  where  they  are. 

Q.  Doctor,  from  the  findings  of  the  autopsy 
alone,  do  you  have  an  opinion  as  to  whether  Mr. 
Lyons'  condition  was  such  that  an  outside  factor 
was  required  to  precipate  a  ventricular  fibrillation 
and  death?  A.     I  do. 

Q.     And  what  is  that  opinion.  Doctor? 

A.     That  it  is  not  necessary. 

Q.  What  are  the  factors  upon  which  you  base 
that  opinion? 

A.  Well,  people  die  under  all  kinds  of  circum- 
stances. They  die  in  bed  and  they  die  following  ex- 
ertion and  so  forth,  so  you  can't  draw  any  conclu- 
sions. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
the  superficial  injuries  to  Mr.  Lyons'  face  and  neck 
could  have  solely  and  independently  of  all  other 
causes  occasioned  his  death?  A.     I  do. 

Q.    And  what  is  that  opinion,  Doctor? 

A.     They  had  nothing  to  do  with  it  most  likely. 

Q.  Doctor,  from  your  experience  in  the  practice 
of  your  specialty,  do  you  have  an  opinion  as  to 
whether  an  emotional  [555]  upset  or  reaction  such 
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as  the  discharge  of  a  shotgun  close  to  the  face,  to- 
gether with  the  infliction  of  powder  burns  and  su- 
perficial scratches  on  the  face  could  be  the  precipi- 
tating cause  of  the  death  of  a  person  with  a  normal 
heart?  A.     I  think  not. 

Q.  Your  opinion,  do  you  have  an  opinion.  Doc- 
tor? A.     Yes,  sir. 

Q.     What  is  that  opinion? 

A.     I  think  not. 

Q.  What  are  the  factors  upon  which  you  base 
that  opinion? 

A.  Well,  I  have  never  seen  anybody  die  under 
those  circumstances,  and  I  can't  remember  having 
heard  of  it,  1  suppose  it's  possible. 

Q.  Doctor,  in  your  practice  in  the  service,  did 
you  see  or  hear  of  any  cases  where  service  men  died 
as  a  result  of  an  emotional  reaction  and  with  super- 
ficial injuries?  A.     I  did  not. 

Q.  Doctor,  in  your  practice,  have  you  had  occa- 
sion to  either  see  or  hear  of  individuals  who  have 
sustained  severe  personal  injuries  as  a  result  of  the 
discharge  of  a  gun  that  have  not  died? 

A.     I  have  seen  a  few,  yes. 

Q.  And,  Doctor,  have  you  seen  or  heard  of  peo- 
ple who  just  die  of  heart  failure  when  they  are  out 
hunting?  A.     Yes,  sir. 

Mr.  Kriesien:     That's  all.  [556] 
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Cross-Examination 

By  Mr.  Maguire: 

Q.  Have  you  had  any  occasion  to  see  a  person 
who  died  from  heart  failure  when  they  are  out 
hunting?  A.     No,  I  haven't. 

Q.  Do  you  know  whether  they  die  of  a  coronary 
occlusion  or  infarction? 

A.     Presumably  they  did. 

Q.  Now,  a  coronary  occlusion  or  an  infarction  is 
quite  different  than  a  coronary  insufficiency? 

A.     Yes,  sir. 

Q.  When  you  were  in  the  service,  I  believe  you 
said  at  Honolulu?  A.     Yes,  sir. 

Q.     And  when  did  you  arrive  at  Honolulu? 

A.     August,  1942. 

Q.  And  you  remained  there  about  20  months;  is 
that  right?  A.     Yes,  sir. 

Q.  And  then  came  to  the  Seattle  Naval  Hos- 
pital? A.     Yes,  sir. 

Q.  Let's  see.  There  wasn't  any  naval  action  in 
the  close  vicinity  of  Seattle,  was  there? 

A.     No. 

Q.     That  was  a  station  hospital;  was  it  not? 

A.  No,  it  was  not  a  station  hospital,  it  was  a 
base  hospital. 

Q.     And  was  Honolulu  likewise  a  base  hospital? 

A.     Yes,  sir. 

Q.  And  did  you  see  heart  cases  in  either  one  of 
them? 
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A.     Oh,  yes,  a  great  many  of  them. 

Q.  Were  they  heart  cases  that  arose  from  con- 
flicts? A.     Some  of  them. 

Q.  And  what  was  the  nature  of  the  heart  deaths 
or  heart  conditions  which  arose  while  the  man  or  the 
patient  was  in  conflict? 

A.    While  he  was  in  combat? 

Q.     Yes,  I  should 

A.  Well,  most  of  them  were  people  who  thought 
they  had  heart  disease,  when  as  a  matter  of  fact, 
they  didn't. 

Q.  AVell,  what  made  them  think  they  had  heart 
disease;  pain  in  the  chest? 

A.  No,  not  pain  in  the  chest,  they — well,  they 
had  various  symptoms. 

Q.     Such  as? 

A.  Well,  they'd  have  shortness  of  breath  and 
so  on. 

Q.  And  shortness  of  breath  came  from  what ;  as 
you  observed  it? 

A.  Well,  a  good  many  of  them  I  thought  came 
from  nervousness. 

Q.     Fear?  A.     Yes. 

Q.  How  would  fear  have  anything  to  do  with  a 
man  getting  [558]  shortness  of  breath  ? 

A.    Well,  that's  direct. 

Q.     Well,  what  does  it  do? 

A.     What  does  fear  do? 

Q.    Yes,  to  give  a  man  shortness  of  breath? 

A.  Well,  that's  one  of  the  things  that  gives  peo- 
ple shortness  of  breath. 
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Q.  Tell  us  the  physiology  of  that,  I  am  not  try- 
ing to  fence  with  you. 

A.  Wei],  as  a  matter  of  fact,  most  people  have 
shortness  of  breath  due  to  fear,  hypertensionally, 
they  breathe  too  fast  and  too  deep  and  consequently 
they  get  a  sensation  of  shortness  of  breath. 

Q.  Does  it  have  an^'thing  to  do  with  the  action 
of  the  heart  *?  A.     No. 

Q.     No  difference  in  beat? 

A.     No,  not  so  far  as  I  know. 

Q.     Did  you  make  any  observations? 

A.     Yes,  I  didn't  see  anything  wrong  with  them. 

Q.  And  what  other  kind  of  heart  failure  arising 
from  combat  did  you  observe  that  wasn't  just  being 
scared  to  death  ? 

A.  Well,  there  were  certain — I  have  forgotten 
how  many  who  had  heart  disease  who  had  valvular 
disease  of  the  heart  which  was  not  picked  up,  and 
they  were  sent  back  to  the  States  for  disposal. 

Q.  Well,  did  it  evidence  itself  in  combat,  or  did 
the  [559]  symptoms  evidence  themselves  in  combat? 

A.  Well,  I  don't  remember  whether  there  were 
any  who  went  into  combat  and  found  that  they  had 
shortness  of  breath. 

Q.  I  am  just  trying  to  find  out  if  I  may.  Doctor, 
I  am  trying  to  direct  my  questions  to  those  heart 
cases  which  came  under  your  observation  which 
arose  while  in  combat.  Now,  we  will  just  keep  our 
minds  on  that. 

A.     I  don't  remember  whether  there  were  or  not. 

Q.     Now,  did  you  see  any  other  cases  other  than 
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this  fear  complex  that  you  were  talking  about  being 

the  sole 

Mr.  Kriesien:  If  the  Court  please,  I  move  that 
that  be  stricken  from  the  record,  that  is  the  second 
time  he  has  said  that,  and  it  is  not  so  testified. 

The  Court:     It  may  go  out. 

Q.  (By  Mr.  Maguire)  :  No,  who  are  under  ap- 
prehension and  have  had  imaginary  heart  trouble. 
Was  there  anything  else  from  a  heart  trouble  that 
arose  in  combat,  other  than  what  you  have  given 
heretofore?  A.     I  think  not. 

Q.  Now,  when  you  were  at  Seattle,  did  you  have 
occasion  there  to  examine  or  care  for  j)atients  who, 
in  service,  had  heart  trouble  which  arose  or  evi- 
denced itself  during  combat? 

A.  Well,  I  don't  remember  whether  there  were 
any  of  them  that  arose  during  combat  in  Seattle. 

Q.     Or  immediately  after  combat?  [560] 

A.     I  don't  remember  whether  there  were  or  not. 

Q.    Do  you  know  Dr.  Nels  Larson  of  Honolulu? 

A.     Very  well. 

Q.     He  has  practiced  there  a  good  many  years? 

A.    Yes,  sir. 

Q.  One  of  the  leading  internists  there  in  the 
Hawaiian  Islands?  A.     That's  correct. 

Q.  Are  you  familiar  with  the  work  he  has  done 
and  the  investigation  he  has  made  of  unexplained 
deaths,  where  no  pathological  symptoms  of  any  kind 
could  be  discovered  other  than  the  fact  that  they 
had  fear  complexes  ? 
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A.  I  read  the  article  in  the  Saturday  Evening 
Post. 

Q.  Is  that  your  only  familiarity  with  this 
matter  ? 

A.  Well,  I  heard  him  discussing  something 
about  it,  but  I  have  forgotten  what  the  discussion 
was. 

Q.  Well,  as  a  matter  of  fact,  he  cited  instances 
where  people  have  died  either  from  fear  of  night- 
mares or  in  the  pain  of  nightmares  ? 

A.     That's  right. 

Q.  Where  there  is  no  pathology  of  any  indica- 
tion other  than  the  cause  of  death,  other  than  fear? 

A.  I  am  not  sure  about  that,  but  I  will  admit 
it,  yes. 

Q.  Do  you  know  all  about  what  the  emotions  do 
to  the  physiology  of  a  person  ?  [561] 

A.     No,  I  don't  suppose  I  do. 

Q.  As  a  matter  of  fact,  that's  one  of  the  things 
that  medical  science  has  not  yet  plumbed;  isn't  it? 

A.     Well,  pretty  well,  yes. 

Q.  Does  anger  or  fear  or  unexpected  error  have 
any  effect  upon  the  physiology  of  the  human  body? 

A.    Yes,  it  does. 

Q.  Do  you  know  all  of  the  things  it  does  to  the 
hmnan  body ;  any  one  of  those  emotions  ? 

A.     I  think  so,  that  is,  I  have  a  pretty  good  idea. 

Q.     What  is  shock? 

A.    What  kind  of  shock? 

Q.  The  shock — ^what  we  call  shock  to  the  human 
svstem  ? 
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A.  Tliat  is  a  syndrome  that  is  dependent  on  the 
vasomotor  apy)aratus. 

Q.  What  do  you  mean  by  "vasomotor  appara- 
tus"? 

A.  That  means  the  constricting  of  the  vessels  by 
the  sympathetic  nerve  system.  Shock  is  generally 
due  to  a  lack  of  blood,  lack  of  flowing  blood. 

Q.  Well,  lack  of  blood  flowing  back  to  the  heart; 
isn't  if?  A.     Yes. 

Q.  What  becomes  of  that  blood  when  it  doesn't 
flow  back  to  the  heart '^ 

A.  It  pools  in  the  veins  of  the  abdomen  and 
other  parts. 

Q.  It  is  true,  also  in  that  line,  a  considerable 
amount  of  [562]  liquid  portion  of  the  blood  seeps 
out  into  the  tissues;  isn't  that  true? 

A.     If  it  keeps  on  long  enough,  yes. 

Q.  So  then,  when  that  occurs  there  is  not  a  suf- 
ficient amount  of  blood  coming  back  into  the  heart 
to  be  oxygenated  or  into  the  lungs  to  be  oxygenated, 
and  then  back  into  the  heart;  is  that  right,  sir? 

A.     Well,  that's  true,  yes. 

Q.     What  effect  does  that  have  upon  the  heart? 

A.     Well,  it  doesn't  get  enough  oxygen. 

Q.     Then  what  happens? 

A.     Well,  then  it  may  stop. 

Q.  When  a  person  faints  what  is  the  physiology 
of  that? 

A.  There  is  a  drop  in  blood  pressure  and  the 
person  loses  consciousness  because  he  doesn't  send 
enough  blood  to  his  brain. 


vs.  Jane  S.  Lyons  563 

(Testimony  of  Dr.  Charles  Edward  Watson.) 

Q.     Well,  why  doesn't  the  blood  get  to  the  brain? 

A.  Because  the  pressure  is  not  up.  The  pressure 
is  lower  than  normal. 

Q.  You  mean  the  force  of  the  pump,  the  heart 
being  a  pump  sending  the  blood  up  through  the 
arteries  to  the  brain;  is  that  right,  sir? 

A.  Well,  that  isn't  strictly  true,  it's  lack  of 
proper  constriction  of  the  arteries  and  maintenance 
of  blood  pressure. 

Q.  What  arteries  are  you  speaking  of,  about  con- 
striction? [563]  A.     Of  all  the  arteries. 

Q.  And  what  becomes  of  the  blood  so  that  it 
can't  get  to  the  brain,  does  that  act  a  good  deal  like 
you  described  in  shock? 

A.  Well,  no,  it's  not  the  same,  but  for  your  pur- 
poses, yes. 

Q.  Mr.  Kriesien,  in  his  question,  mentioned  Dr. 
Francis  Chamberlain  of  San  Francisco  and  Dr. 
Homer  P.  Rush,  as  being  two  of  the  leading  cardi- 
ologists on  the  Pacific  Coast.  Do  you  accept  that? 

A.     Yes,  sir. 

Q.     Are  you  a  diplomate  in  cardiology? 

A.     No,  just  in  internal  medicine. 

Q.  And  do  you  have  occasions,  from  time  to  time 
to  send  patients  of  yours  who  have  some  kind  of  a 
heart  disturbance  to  a  cardiologist? 

A.     No,  sir.  I  take  care  of  them  myself. 

Q.  You  said  the  gall  stones  are  significant ;  what 
do  you  mean  by  that? 

A.     Well,  that  they  may  play  a  part  in  the  se- 
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qiience  of  events.  That  is,  that  the  gall  stones  might 
have  produced  sufficient  pain. 

Q.     Were  they  embedded  or  encrusted? 

A.     Embedded  'i 

Q.     So  far  as  the  autopsy  shows? 

A.  There  was  one  that  was  said  to  be  in  the 
cystic  duct,  [564]  the  way  I  understood  it,  at  the 
junction  of  the  cystic  duct  and  the  common  duct. 

Q.     Just  read  the  language. 

Mr.  Kriesien:  Mr.  Maguire,  the  language  is  not 
on  that  document  there,  it's  on  that  new  translation. 

Q.  (By  Mr.  Maguire) :  I  think  that  is  num- 
ber  

A.  Well,  the  bile  sac  was  full  of  cloudy  and  dark 
green  bile  in  approximately  40  cc.  in  quantity,  more- 
over containing  two  bile  stones,  one  of  one  centi- 
meter approximately  in  diameter,  located  at  the  out- 
let of  the  mouth  of  the  cystic  canal  and  the  other 
being  smaller,  three  millimeters  in  diameter  and  in 
the  bottom. 

Q.  I  see,  sir.  I  will  call  your  attention.  Doctor, 
to  Plaintiff's  Exhibit  42.  May  I  approach  the  wit- 
ness, your  Honor? 

The  Court :     All  right. 

Q.  (By  Mr.  Maguire) :  Now,  where  you  read 
that,  did  you  understand  the  gall  stones  were 

A.  Right  here  at  the  junction  of  the  cystic  and 
common  ducts  (indicating). 

Q.    And  the  other  one  where? 

A.     In  the  free  gall  bladder. 

Q.     Do  you  read  anything  there  that  that  was  em- 
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bedded  or  encrusted  there?  A.     No.  [565] 

Q.  Were  you  informed  that  both  of  them  were 
free  ?  A.     No. 

Q.  Didn't  Mr.  Kriesien,  when  he  was  consulting 
you,  show  you  or  tell  you  about  the  certificate  made 
by  the  Mexican  doctors  that  both  were  free  ? 

A.     I  don't  remember. 

Q.  If  both  were  free,  they  would  have  no  sig- 
nificance at  all  ? 

A.     They  might  or  might  not,  I  don't  know. 

Q.  As  a  gentleman  who  no  longer  has  a  gall 
bladder.  A.     I  beg  your  pardon? 

Q.  As  a  gentleman  who  no  longer  has  a  gall 
bladder.  Cxall-bladder  pains  are  very  intense;  are 
they  not?  A.     They  may  be. 

Q.  They  tend,  if  there  is  a  gall  stone  which  is 
embedded  or  encrusted  or  is  being  pushed  through 
that  little  canal  at  a  i)oint  about  the  center  just 
under  the  sternum  and  the  pain  kind  of  radiates  out, 
the  pain  increases;  is  not  that  true? 

A.     In  some  cases,  yes. 

Q.  But  it  is  something  that  starts  certainly  with 
comparatively  little  pain  and  then  increases  in  vol- 
ume ;  the  pain  ? 

A.  Well,  it  varies  considerably  with  different 
cases. 

Q.  Well,  if  the  gall  stones  are  not  embedded  or 
encrusted  and  are  free,  is  it  at  all  likely  that  you 
would  have  any  change  in  any  physiology,  if  they 
are  free?  [566]  A.     Probably  not. 

Q.     If  a  gall  stone  one  centimeter  in  diameter 
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could  have  been  forced  through  that  little  canal,  that 
would  be  accompanied  by  excruciating  pain;  would 
it  not?  A.     Very  likely. 

Q.  And  it  would  be  a  matter  of  considerable 
amount  of  time  for  it  to  be  pushed  through  that 
canal,  if  it  could  be  at  all  ? 

A.    Well,  yes,  I  think  so. 

Q.  And  a  gall  stone  of  that  size  that  was  pushed 
through  that  canal  would  make — have  physical  signs 
in  the  walls  of  the  canal  of  that  having  occurred; 
is  not  that  true  ? 

A.     It  would  be  likely  to,  yes,  sir. 

Q.  Well,  it  w^ould  be  impossible  for  that  not  to 
mark  it,  if  that  had  happened ;  isn  't  that  true  ? 

A.     Yes,  I  think  so. 

Q.  Now,  the  congestion  of  the  liver  you  say  is 
something  that  may  have  some  significance'? 

A.     It  has  a  great  deal. 

Q.     What  significance  do  you  think  that  has? 

A.  I  think  that  means  that  there  was  back  pres- 
sure in  the  circulation. 

Q.  In  other  words,  the  pump  was  not  carrying 
the  blood  back  from  the  organs  to  be  reoxygenated 
by  the  lungs  and  then  pumped  out  as  arterial  blood 
from  the  heart,;  is  that  true? 

A.     That  is  correct.  [567] 

Q.  How  much.  Doctor,  as  you  read  this  autopsy, 
was  the  caliber  of  the  diameter  of  the  lumen  of  the 
coronary  arteries? 

A.     It  didn't  make  any  statement. 

Q.     Does  the  degree  of  diminution  of  caliber  have 
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anything  to  do  with  the  question  of  the  health  of 
the  body  and  the  muscle  of  the  heart  getting  enough 
blood  to  conduct  their  work? 

A.  Yes,  that's  generally  true,  however,  we  see 
patients  who  have  extreme  narrowing  of  the  coro- 
nary arteries  without  any  symptoms  as  far  as  that 
is  concerned. 

Q.     Leading  a  normal  life? 

A.     Well,  leading  a  fairly  normal  life,  yes. 

Q.     Well,  carrying  on  their  usual  affairs  of  life? 

A.     Yes,  pro^dding  they're  not  strenuous. 

Q.  Now,  these  people  that  have  an  extreme  dim- 
inution, about  how  much  of  the  diameter  of  the 
lumen — how  much  of  the  lumen  is  occupied  hy  these 
plaques,  or  whatever  you  may  call  them,  that  is  this 
thing  you  are  referring  to? 

A.     Well,  I  couldn't  give  it  to  you  in  percentages. 

Q.     Well,  you  can  just  approximate. 

A.  I  would  say  half,  however,  that  doesn't  fol- 
low that  everybody  can  have  a  half  of  his  coronaries 
obstructed  and  not  develop  symptoms. 

Q.  Well,  it's  quite — it  may  be  a  little  repetitious 
— but  you  will  agree  with  me  that  on  an  autopsy, 
that  is  a  very  [568]  simple  thing  to  determine  by 
measurement  or  by  observing  the  degree  of  diminu- 
tion? A.    Yes. 

Q.  When  did  you  graduate  from  the  University 
of  Idaho,  Doctor?  A.     1913. 

Q.  1913,  and  you  were  about  what  age  at  that 
time?  A.     I  was  23. 

Q.     So  you  were  born  about  1890? 
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A.     I  was  bom  in  '89,  in  the  fall. 

Q.  Does  the  human  mechanism  change  naturally 
in  the  course  of  growing  older?  A.     Oh,  yes. 

Q.     Is  that  disease  ? 

A.     Would  you  repeat  that,  please? 

Q.     Is  that  disease  ? 

A.     Some  of  it  is  and  some  isn't. 

Q.  But  the  fact  that  your  bones  are  more  brittle, 
that's  just  a  natural  progress  of  age;  isn't  it? 

A.     I  suppose  so. 

Q.  And  the  fact  that  the  lenses  of  one's  eye  do 
not  retain  their  shape  and  we  have  to  have  glasses, 
that  is  a  matter  of  growing  older;  is  it  not? 

A.     I  presume  so,  yes,  sir. 

Q.  And  that  then  is  what  happens  to  the  other 
functions  of  [569-570]  the  body  as  well  as  to  the 
legs  and  eyes ;  does  it  not  ? 

A.    Well,  to  some  extent,  yes. 

Q.     None  of  those  things  are  diseases,  are  they  ? 

A.  Well,  some  of  them  are,  yes.  Some  of  them 
are  diseases  and  some  of  them  are  not. 

Q.  Do  the  walls  of  one's  arteries  change  with 
age  ?  A.    Yes. 

Q.     Naturally? 

A.  Well,  there  are  certain  changes  probably  that 
are  the  result  of  aging. 

Q.     What  are  those  changes? 

A.     Well,  loss  of  elasticity. 

Q.     What  about  hardening? 

A.     What  about  what? 

Q.     Hardening. 
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A.     Hardening  of  the  arteries? 

Q.    Yes. 

A.  I  think  that  is  a — considered  to  be  a  disease 
process. 

Q.  Well,  as  a  matter  of  fact,  there  are — it  is  the 
most  rare  thing  that  people  get  in  the  elder  part 
of  the  life,  that  is  their  arteries  are  hardened? 

A.     It's  a  rare  thing? 

Q.     No,  most  general  thing. 

A.     Yes,  that's  true. 

Q.  In  fact,  it  is  fair  to  say  that  it  is  a  rare  oc- 
casion that  [571]  you  don't  find  the  hardening? 

A.  Well,  that  varies  a  great  deal.  We  see  people 
in  their  70 's  and  80 's  who  have  very  little  hardening, 
but  in  general,  it  is  a  progressive  condition  that  is 
present. 

Q.  Well,  if  practically  everybody  has  it  in  de- 
grees, what  is  the  disease  they  are  suffering  from 
other  than  old  age  ?  A.I  beg  your  pardon  ? 

Q.  If  practically  everybody  has  that,  has  hard- 
ening of  the  arteries,  what  is  the  disease  they  are 
suffering  from,  other  than  old  age? 

A.  Well,  they  suffer  from  atherosclerosis,  for 
instance. 

Q.     Practically  everybody  has  atherosclerosis? 

A.  No,  sir,  not  practically  everybody,  but  a  great 
many  have,  yes. 

Q.  But  you  said  it  is  a  rare  person  above  70 
years  who  doesn't  have  some  degree  of  hardening 
of  the  arteries?  A.     That's  right. 

Q.     So  it  is  fair  to  say  that  a  great  many  do  have  ? 
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A.     Yes. 

Q.  Are  the  great  majority  all  diseased  with  re- 
spect to  that  atherosclerosis'?  A.     I'd  say  so. 

Q.     Well,  what  is  the  disease? 

A.     We  don't  know,  definitely. 

Q.  Well,  if  you  don't  know  what  the  disease  is, 
how  do  you  [572]  know  it  is  a  disease  and  not  a 
natural  process? 

A.  Well,  I  think  we  have  learned  enough  about 
it  so  that  we  know  it's  a  disease. 

Q.  Well,  what  do  you  know  about  it  that  makes 
you  know  it  is  a  disease? 

A.  Well,  we  know  that  even  young  people  de- 
velop deposits  of  cholesterol  in  their  blood  vessels, 
and  as  time  goes  on,  this  increases  and  it  is  believed 
that  that  has  to  do  with  the  increase  in  the  choles- 
terol in  the  blood. 

Q.     Yes.  A.     Now 

Q.     Do  you  know  what  causes  it? 

A.     No,  we  don't  know  definitely. 

Q.  Now,  I  understood  your  testimony,  Doctor, 
was  that  you  said  that  so  far  as  the  pains  in  the 
chest  of  1950  and  '53,  you  presumed  to  be  due  to 
heart  disease;  is  that  right?  A.     Yes,  sir. 

Mr.  Maguire:     That's  all. 

Redirect  Examination 

By  Mr.  Kriesien : 

Q.  Doctor,  just  one  question.  Is  this  hardening 
of  the  arteries  the  same  as  having  atheromatous 
plaques  in  the  coronary  arteries?  A.     Yes. 
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Mr.  Kriesien:  That's  all,  thank  you.  May  the 
witness  [573]  be  excused? 

The  Court:  You  may  be  excused,  Dr.  Watson, 
thank  you. 

(Witness  excused.) 

Mr.  Kriesien:     Shall  we  proceed? 
The  Court:     What  is  your  pleasure? 
Mr.  Kriesien :     I  am  perfectly  willing  to  go  right 
ahead. 

Mr.  Maguire :     If  counsel  wishes. 

The  Court :     Let  us  go  until  4 :30. 

Mr.  Kriesien:     We  will  call  Dr.  Wilson.  [574] 

DR.  CHARLES  R.  WILSON 
was  thereupon  produced  as  a  mtness  on  behalf  of 
the  defendant  herein  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Kriesien: 


Q 


Will  you  state  your  name,  please? 


A.  Charles  R.  Wilson. 

Q.  Where  do  you  reside? 

A.  Portland,  Oregon. 

Q.  What  is  your  profession? 

A.  Physician  and  surgeon. 

Q.  You  are  a  duly  licensed  and  practicing  doctor 
of  medicine?  A.     I  am. 

Q.  Have  you  a  specialty  in  the  practice  of  medi- 
cine ?  A.     Internal  medicine. 
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Q.  What  was  your  premedical  education.  Doc- 
tor? 

A.     Bachelor  of  Arts  degree,  Reese  College. 

Q.     And  what  was  your  medical  education? 

A.     M.D.  at  Johns  Hopkins. 

Q.     And  when  did  you  graduate,  Doctor? 

A.     1924. 

Q.  And  since  that  time  have  you  been  actively 
engaged  in  the  practice  of  your  profession? 

A.  If  I  may  have  the  interval  of  time  in  which 
I  was  in  hosi)ital  work  and  not  in  private  practice 
of  medicine.  [575] 

Q.  That's  what  I  am  after,  I  mean  after  gradua- 
tion, under  these  various  M.D.'s  where  you  were 
serving  your  internship. 

A.  Yes,  I  was  at  Peter  Bent  Brigham  Hospital 
in  Boston  under  Dr.  Christian  and  Dr.  Levine.  I 
had  my  assistant  residency  and  residency  at  Yan- 
derbilt  University  Hospital  in  Nashville,  Tennessee 
under  Canby  Robinson,  Sidney  Burwell,  T.  R.  Har- 
rison, and  Alfred  Blalock.  That  was  a  two-year 
period. 

Q.  And  when  did  you  finish  the  last  of  your 
medical  study  postgraduate  work,  Doctor? 

A.     1928. 

Q.  Doctor,  where  was  that  last  postgraduate 
work  that  you  were  referring  tof 

A.     That  was  at  Nashville,  Tennessee. 

Q.  I  see.  Doctor,  have  you  had  occasion  to  write 
any  treatises  or  do  any  research  on  sudden  death  or 
diseases  of  the  heart?  A.     The  latter,  yes. 
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Q.  All  right.  Will  you  tell  us  just  generally  what 
that  is? 

A.  Well,  in  this  training  period  and  subse- 
quently, I  have  had  occasion  to  write  articles  on 
diseases  of  the  heart  and  in  this  training  period, 
the  work  was  done  with  the  men  that  I  have  men- 
tioned, who  are  outstanding  for  their  research  work 
in  heart  disease,  one  of  them  is  the  author  of  the 
prominent  text  in  internal  medicine,  one  of  them, 
w^ho  is  [576]  now  a  professor  in  surgery,  and  who 
is  known  for  his  work  in  the  heart  and  circulation, 
that  is  Dr.  Blalock,  and  his  operations  on  the  heart. 
Dr.  Burwell  is  known  for  his  work  in  circulation 
physiology  of  the  heart.  Dr.  Robinson  is  known  for 
his  work  on  the  physiology  of  the  heart  and  cir- 
culation. 

Q.  Doctor,  have  you  had  occasions  to  write  any 
treatises  or  articles  for  medical  journals  or  text- 
books in  your  specialty?  K.     I  have. 

Q.     And  what,  generally,  are  those,  Doctor? 

A.  Well,  they  deal  with  a  variety  of  subjects. 
Those  dealing  with  the  heart  will  be  found  in  some 
of  our  leading  journals  in  heart  disease,  such  as  the 
American  Journal  of  Physiology,  the  Archives  of 
Internal  Medicine,  the  American  Journal  of  Medical 
Science. 

Q.  Doctor,  in  the  practice  of  your  specialty  or 
in  your — somewhere  along  your  varied  studies,  have 
you  had  occasion  to  work  with  pathology? 

A.    I  have. 

Q.     And  will  you  tell  us  about  that,  please? 
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A.  I  have  had  the  privilege  of  working  in  x)a- 
thology  in  Johns  Hopkins  after  I  graduated,  which 
was  not  included  in  my  formal  training.  I  have 
never  forgotten  what  I  learned  there  at  the  autopsy 
table.  I  had  the  privilege  of  working  with  fine  doc- 
tors and  did  autopsies  with  them  for  a  period  of 
six  months.  I  have  been  very  attentive  and  diligent 
at  [577]  the  autopsy  table,  trying  to  see  all  of  tlie 
cases  of  mine  that  have  died,  seeing  their  autopsies 
personally,  witnessing  the  autoi)sy  or  merely  going 
over  the  tissues  with  the  pathologist  at  the  end  of 
the  autopsy,  also  in  19 — the  year  I  do  not  exactly 
recall,  but  it  was  about  1937,  I  did  the  autopsies  at 
Grood  Samaritan  Hospital. 

Q.  Doctor,  are  you  called  upon  occasionally  to 
examine  autopsy  reports  and  give  your  opinion  as 
to  the  cause  of  death?  A.     Yes,  I  am. 

Q.  And  under  what  circumstances;  if  you  will 
just  tell  the  Court  what  the  circumstances  are,  gen- 
erally ? 

A.  Well,  we  have  an  exercise  in  medicine,  in 
medical  teaching,  called  a  clinical  pathological  con- 
ference in  which  the  protocol  is  given  to  a  clinician, 
and  on  the  basis  of  this  protocol  arrive  at  the  cause 
of  death  and  it  is  discussed  before  students  and 
faculty  or  postgraduate  groups  and  the  pathologist 
gets  up  and  presents  the  pathological  material,  and 
then  there  is  a  discussion  between  the  clinician  and 
the  pathologist. 

Q.     Now,  Doctor,  are  you  connected  academically] 
wdth  any  medical  school?  A.     I  am. 
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Q.     And  what  school? 

A.     University  of  Oregon  Medical  School.  [578] 

Q.     And  what  is  your  connection  with  that? 

A.     I  am  clinical  professor  of  medicine. 

Q.  About  how  long  have  you  been  connected  with 
the  University  of  Oregon  1  A.     1928,  I  started. 

Q.     And  are  still,  presently  ?  A.     I  am. 

Q.  Doctor,  you  have  examined  Plaintiff's  Ex- 
hibits 13  and  15,  being  translations  of  the  Mexican 
autopsy  report  at  our  request  and  you  are  familiar 
with  them;  is  that  correct?  A.     I  am. 

Q.  And,  Doctor;  may  the  doctor  have  the  ex- 
hibits ? 

(Exhibits  handed  to  witness.) 

Q.  (By  Mr.  Kriesien) :  Before  we  get  to  the 
hypothetical  question,  Doctor,  have  you  had  occasion 
to  ascertain  what  the  drug  by  the  name  of  Thaverine 
is?  A.     I  have. 

Q.     Are  you  familiar  with  its  composition? 

A.     I  am. 

Q.  Could  you  tell  us  just  generally  what  it  is 
and  what  it  is  used  for? 

A.  Well,  it  is  a  drug  compounded  as  a  combina- 
tion of  two  drugs,  Theophyllin  and  Ethaverine. 
Theophyllin  is  used  to  dilate  arteries  and  Ethaverine 
is  used  to  relieve  pain,  and  to  dilate  arteries  and  is 
a  mild  sedative;  is  a  non-narcotic  [579]  relative  of 
a  drug  used  in  rare  diseases  as  a  narcotic  and  is 
related  to  morphine  and  opium.  This  combination 
is  used  in  heart  disease. 
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Q.  Thank  you,  Doctor.  Doctor,  I  will  ask  you  to 
assume  the  following  facts,  and  I  hate  to  be  repeti- 
tious about  this,  your  Honor,  but  I  know 

The  Court:  Well,  I  was  just  wondering  if  the 
doctor,  he  has  heard  it  twice  now,  the  same  question, 
and  can  it  be  stipulated  that  the  doctor  is  being 
asked  the  same  question,  and  that  he  has  an  opinion, 
and  then  we  will  get  along  with  it? 

Mr.  Beebe :  We  will  so  stipulate  on  behalf  of  the 
plaintiff  that  the  same  hypothesis  that  he  put  to  the 
other  two  doctors  will  be  the  same. 

The  Court:     Are  you  willing  to  accept  it? 

Mr.  Kriesien:  Yes.  And  you  have  heard  that 
question,  have  you  not,  on  two  different  occasions'? 

The  Witness:     I  have. 

Q.  (By  Mr.  Kriesien) :  You  have  also  read  the 
question?  A.     I  have. 

Q.  Doctor,  assuming  that  question,  do  you  have 
— assuming  those  facts  as  .related  in  the  question  I 
have  propounded  to  the  other  doctors,  which  you 
have  read,  the  hypothetical  question,  do  you  have  a 
medical  opinion  as  to  the  medical  cause  of  death  of 
Mr.  Lyons?  A.     I  do.  [580] 

Q.     What  is  that  opinion.  Doctor? 

A.     It  was  due  to  coronary  insufficiency. 

Q.  Doctor,  assuming  those  facts,  do  you  have  a 
medical  opinion  as  to  the  most  probable  precipi- 
tating cause  of  the  coronary  insufficiency  ? 

A.     The  most  probable — yes,  I  do. 

Q.  And  what  in  your  opinion  would  be  the  most 
probable  precipitating  cause? 
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A.  The  most  probable  precipitating  cause  was 
angina  pectoris. 

Q.  Now,  Doctor,  I  will  ask  you  to  tell  us  the 
factors  upon  which  you  predicate  your  opinion  of 
the  medical  cause  of  death  and  also  your  opinion  as 
to  what  is  the  most  probable  precipitating  cause  of 
the  coronary  insufficiency,  or  should  I  divide  them 
for  your  convenience,  Doctor? 

A.     I  would  prefer  them  divided. 

Q.  Doctor,  can  you  give  us  the  factors  that  you 
have  taken  into  consideration  in  arriving  at  your 
opinion  as  the  medical  cause  of  death  was  a  coro- 
nary insufficiency?  A.     Yes. 

Q.     Will  you  do  so  ? 

A.  There  is  a  history  which  I  cannot  overlook  in 
medical  practice,  particularly  a  man  complaining  of 
constricting  pain  in  the  chest  with  radiation  to  the 
arms,  to  me,  is  angina  pectoris  imtil  proved  other- 
wise. That  is  a  dictum  that  I  have  been  taught,  and 
I  teach,  and  I  have  advised  as  [581]  graphically  as 
I  can  clinically,  and  I  believe  that  it  stands  up  as 
the  one  thing  that  I  must  prove,  when  that  symptom 
appears,  that  of  constricting  pain  with  a  radiation 
to  the  arms.  We  have  two  descriptions  of  this.  One 
in  1950,  one  in  1953.  We  have,  in  addition,  the  use 
of,  or  the  prescription  of  a  drug  which  is  used  to 
relieve  the  anginal  pain,  and  other  conditions  also, 
and  another  drug  that  is  present,  and  also  is  a  pos- 
sibility, Thaverine.  This  would  lead  me  to  believe 
that  Mr.  Lyons  did  have  angina  pectoris.  Angina 
pe<'toris  is  due  to  symptoms,  it  is  due  to  insufficiency 
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of  flow  of  the  blood  through  the  coronary  arteries. 
He  had  a  narrowing  of  the  coronary  arteries  de- 
scribed in  the  autopsy  protocol. 

Q.  Now,  Doctor,  are  the  findings  of  the  aortic 
valve  being  thickened  and  hardened  with  atheromat- 
ous deposits  of  any  medical  significance  to  you  in 
this  case?  A.     They  are. 

Q.  Is  the  finding  of  the  left  ventricle  slightly 
hypertrophied  of  any  medical  significance  to  you  ? 

A.     It  is. 

Q.  What  is  that  medical  significance  of  those  two 
factors  or  findings  ? 

A.  One  would  state  that  there  is  aortic  insuffi- 
ciency, by  virtue  of  the  leakage  of  this  valve  back 
to  the  heart,  which  is  what  insufficiency  is,  would 
diminish  or  narrow  circulation  [582]  and  therefore 
would  contribute  to  the  coronary  insufficiency.  The 
hypertrophy  of  the  left  ventricle  would  indicate  that 
the  heart  was  working  for  some  reason,  harder  than 
it  should.  One  of  the  most  common  causes  of  hyper- 
trophy, is  aortic  insufficiency. 

Q.  Doctor,  going  back  to  your  opinion  of  the 
occurrence  of  1950  being  angina  pectoris,  would  the 
existence  of  an  arthritic  condition  of  the  spine  have 
any  bearing  on  your  opinion  as  to  that  particular 
occurrence  ? 

A.  The  pain,  as  I'd  better — no,  it  would  not,  no, 
it  would  not. 

Q.    Why  do  you  say  it  would  not? 

A.  Because  the  pain  as  described  is  a  constricting 
pain  in  the  chest  with  radiation  into  the  arms,  and 
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well — just  that.  A  constricting  pain  radiating  to  the 

arms. 

Q.  And  are  those  pains  the  same  type  of  pain 
that  may  })e  associated  with  radicular  pain  from 
arthritic  conditions'?  A.     They  are. 

Q.  To  the  extent  that  one  could  not  hold  a  tele- 
phone ?  A.     They  are  not  that  type  of  pain. 

Q.  I  see.  Have  you  had  any  special  training, 
Doctor,  in  the  field  of  arthritis? 

A.     Yes,  I  have. 

Q.  And  what  are  your  qualifications  or  what  are 
your  studies  in  that  respect?  [583] 

A.  This  has  been  one  of  my  main  hobbies,  I  put 
that  in  quotation  marks,  in  medicine  for  many, 
many  years.  I  started  about  1930  and  I  have  talked, 
lectured  on  arthritis  since  that  time.  I  am  a  member 
of  the  American  Arthritis  Association  and  attend 
their  proceedings ;  read  diligently  in  the  matter  and 
see  lots  of  patients  with  arthritis.  I  have  had  oc- 
casions to  examine  them  for  the  Accident  Com- 
mission for  problems  of  disability. 

Q.  Doctor,  from  the  findings  of  the  autopsy 
alone,  do  you  have  an  opinion  as  to  whether  Mr. 
Lyons'  condition  was  such  that  an  outside  factor 
was  required  to  precipitate  a  ventricular  filbrilla- 
tion  and  death  ?  A.     Yes,  I  have  an  opinion. 

Q.     And  what  is  that  opinion? 

A.  That  it  is  not  necessary  to  have  an  outside 
factor. 

Q.  And  what  are  the  bases  upon  which  you  make 
that  opinion? 
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A.  He  has  described  a  narrowing  of  the  coro- 
nary arteries  or  an  aortic  insufficiency,  and  he  has 
stones  in  the  gall  bladder,  one  in  the  gall  bladder 
and  one  in  the  cystic  duct,  excuse  me. 

Q.  Of  what  medical  significance  to  you  is  the  gall 
stone  that  is  located  in  the  cystic  duct  at  the  union 
with  the  common  bile  duct,  that  stone  being  one 
centimeter  in  diameter? 

A.  The  significance  is  that  it  must  have  been 
passed,  in  my  opinion,  from  the  gall  bladder  into  the 
cystic  duct.  A  stone  [584]  of  that  size  must  have 
been  passed  through  with  pain  with  an  impact, 
which  is  so  jolting,  if  I  may  use  that  expression  as 
to  get  away  from  this  word  "shocking,"  so  jolting 
that  it  creates  a  reaction  in  the  individual  that  is 
faster  than  his  recognition  of  pain. 

Q.  And  what  would  that  reaction  be,  in  your 
opinion.  Doctor? 

A.  It  would  be  an  extreme  reaction  in  the  nerv- 
ous system  causing  a  reflex. 

Q.     And  by  reflex,  what  do  you  mean? 

A.  I  mean  that  the  impact  of  the  stone  passing 
would  set  up  a  nervous  impulse  which  would  be 
transmitted  through  channels  to  the  coronary  arter- 
ies, either  at  a  low  level  through  the  spinal  cord  or 
through  the  sympathetic  system  or  through  a  higher 
center  or  through  the  brain  center,  it  goes  one  of 
three  pathways. 

Q.  And  would  that  make  a  change  in  blood  de- 
mand upon  the  heart,  in  your  opinion  ? 

A.     Yes,  it  would. 
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Q.  ^^'eIl,  I  will  ask  you  whether  or  not  in  your 
opinion  that  could  he  a  j)recipitating  cause  of  a  ven- 
ti'icular  tihi'illation  and  death? 

A.     Yes,  it  could. 

Q.  In  addition  to  the  possibility  of  your  opinion 
on  the  gall  stones,  are  there  any  other  conditions 
revealed  that  could  have  precipitated — ])y  the  au- 
to])sy  report  that  could  [585]  precipitated  a  ven- 
tricular fibrillation  and  death? 

A.  Any  i)atient  who  has  coronary  narrowing  can 
develop  ventricular  fibrillation. 

Q.  Can  ventricular  fibrillation  develop.  Doctor, 
without  any  preci])itating  cause,  outside  precipita- 
ting cause? 

A.  r  presume  that  it  can  without  any  recogniz- 
able— any  one  that  we  would  be  able  to  recognize, 
but  I  would  certainly  not  think  that  a  ventricular 
fibrillation  could  start  it  just  as  a  cause  inside  the 
ai'teiy  without  something  to  do  it. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
su])erficial  injuries  to  Mr.  Lyons'  face  and  neck, 
solely  and  indei)endently  of  all  other  causes,  could 
have  caused  his  death? 

A.     The  superficial  injuries? 

Q.     That  is  right,  do  you  have  an  opinion? 

A.     I  have  an  opinion. 

Q.     And  what  is  that  opinion.  Doctor? 

A.     T  think  it  would  be  extremely  unlikely. 

Q.  Now,  Do(^tor,  what  are  the  most  commonly 
accepted  precipitating  causes  of  ventricular  fibrilla- 
tion and  death  ? 
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A.  The  major  factor  which  will  comprehend  most 
of  the  secondary  precipitating  factors  would  be  the 
development  of  the  localized  area  or  a  generalized 
area — generalized  lack  of  oxygen  in  the  heart  that 
would  set  up  an  area  of  irritability  from  which  im- 
pulses could  arise  and  a  ventricular  fibrillation  to 
start.  This  lack  of  oxygen  can  come  upon  a  [586] 
A^ariety  of  what  we  might  call  secondary  factors  of 
ventricular  fibrillation,  and  that  this  would  be  the 
first  and  main  one.  The  secondary  causes  would  be 
any  emotional  factor,  and  by  emotion,  I  mean  fear, 
anger,  rage,  pain,  happiness,  joy  are  fundamental 
emotions. 

Q.  In  addition  to  the  emotion  factors  are  there 
other  common  precipitating  causes,  the  secondary 
factors,  such  as  exertion*? 

A.  If  you  have  a  small  coronary  supply  and  can 
get  an  angina  pectoris  syndrome  started,  that  is  also 
a  factor,  a  secondary  factor  in  contributing  to  this 
lack  of  oxygen  to  the  muscle  of  the  heart  and  start- 
ing off  this  irritability  which  eventually  becomes 
ventricular  fibrillation  of  the  ventricle. 

Q.  And  are  there  any  other  factors  that  come  to 
your  mind? 

A.  Well,  injury,  particularly  injury,  of  course, 
to  the  heart  muscle  and  any — during  severe  infec- 
tion, the  patient  also  gets  this  condition  from  the 
medical  shock,  there  is  a  diminishment  in  the  blood 
pressure  and  the  pulse  is  diminished,  even  to  the 
extent  that  it  becomes  absent.  Medical  shock,  then 
from  anv  other  reason  would  do  it. 
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Q.  Doctor,  ill  your  i)raetice,  do  you  have  an  opin- 
ion as  to  \vh('tli(»r  or  not  it  is  possible  for  an  indi- 
vidual to  suffer  an  attack  of  angina  pectoris  and  go 
three  years  without  suffering  another  attack  of 
angina  pectoris?  A.     I  have  an  opinion. 

Q.     And  what  is  that  opinion?  [587] 

A.     It  is  entirely  i)ossible. 

Q.     And  can  they  go  longer  periods  than  that  i 

A.     They  can. 

Q.  In  other  words,  I  take  it,  the  time  element 
in  your  opinion  is  of  no  moment  in  this  particular 
case,  the  attack  of  1950  and  the  attack  of  1953? 

A.  No,  it  is  of  no  moment  to  me,  of  no  moment 
to  me. 

Q.  I  see.  Doctor,  can  an  individual  have  a  nor- 
mal electrocardiogram  and  normal,  or  the  usual 
cardiac  tests  given  and  all  result  in  a  negative  wav 
and  still  shortly  thereafter  die  of  a  heart  condition  ? 

A.     He  can. 

The  Court:  1  believe  all  of  the  experts  have 
agreed  upon  that. 

Mr.  Kriesien:  I  think  this  is  probably  repeti- 
tious ill  that  matter,  your  Honor. 

Q.  (By  Mr.  Kriesien)  :  Oh,  Doctor,  medically 
speaking,  is  the  narrowing  of  the  coronary  arteries 
from  atheromatous  plaques  considered  a  disease  of 
the  arteries'?  A.     It  is. 

Q.  And,  Doctor,  at  our  request,  you  examined 
Exhibits  13  and  15,  being  the  two  translations  of  the 
Mexican  auto]isy  report,  and  T  will  ask  von  if  there 
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is   any   change   of   any   material    medical    findings 

within  the  two  translations  9 

A.     To  me,  there  is  not.  [588] 

Mr.  Kriesien:     I  believe  that  is  all. 

The  Court:  Well,  I  think  we  had  better  take  up 
the  cross-examination  tomorrow.  Adjourned  until 
10  o  'clock,  because  I  have  a  naturalization  tomorrow 
which  will  take  but  a  few  minutes. 

(Whereupon,  an  adjournment  was  taken  until 
10  o'clock  a.m.  of  the  following  day.)  [589] 

(Pursuant  to  adjournment,  proceedings  were 
resumed  at  10  o'clock  a.m.,  December  8,  1955.) 

(Dr.  Charles  R.  Wilson  thereupon  resumed 
the  stand.) 

Direct  Examination 
(Continued) 
By  Mr.  Kriesien: 

Q.  If  the  Court  please,  I  neglected  to  ask  Dr. 
Wilson  of  one  matter  concerning  the  gallstones,  and 
I  would  like  to  have  him  explain  and  may  we  have 
the  chart,  Mr.  Clerk'? 

(Document  handed  to  witness.) 

Q.  (By  Mr.  Kriesien) :  Dr.  Wilson,  I  would 
like  to  have  yovir  explanation  for  the  Court  how  this 
gallstone  of  one  centimeter  in  diameter  could  trav- 
erse doAvn  the  cystic  duct  and  the  physiology  of  the 
advance  and  what  it  does  in  your  opinion,  insofar 
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as  bein,i^  one  of  the  precipitating  causes  of  a  ven- 
tricular fibrillation. 

A.  The  position  of  this  one-centimeter  gallstone 
is  reported  as  being  at  the  junction  of  the  cystic 
duct  with  the  common  bile  duct,  here  in  the  hei)atic 
duct,  and  the  common  bile  duct,  and  this  duct  (in- 
dicating), although  it  is  only  three  millimeters  in 
diameter  and  is  an  average  size,  is  not  a  constant 
size  affair.  This  is  composed,  this  duct  is  composed 
of  smooth  muscle  and  the  same  way  as  the  small 
intestine  and  large  intestine,  it  is  subject  to  nervous 
influences  [590]  from  the  sympathetic  and  para- 
sympathetic nervous  systems,  one  of  which  will 
dilate  the  duct,  actively  dilate  it  and  cause  it  to 
enlarge  in  size,  and  the  other  will  cause  it  to  con- 
tract and  become  small  in  size.  The  action  of  any 
material,  whether  it's  bile,  the  normal  bile  or  any- 
thing else  that  passes  down  this  duct  must  be  in- 
fluenced by  this  mechanism  in  which  the  sphincters 
or  the  muscular  appendages  that  are  present  at  the 
outlet  of  any  organ,  retains  the  secretion  of  that 
organ  or  whatever  it  is  until  a  nervous  influence 
comes  along  and  dilates  it  and  allows  it  to  go 
through.  This  is,  the  capacity  for  dilatation  of  an 
organ  or  of  a  duct  is  simply  tremendous,  and  you 
can  have — it  is  possible  for  this  duct  to  enlarge  to 
a  capacity  that  will  let  a  one-centimeter  stone 
through  it.  Now,  to  start  that  mechanism  off,  and 
as  the  stone  approaches  the  beginning  of  the  cystic 
duct,  there  has  to  be  an  impact.  This  stone  comes, 
it  hits,  and  the  im])act — and  the  gall  bladder  tries 
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to  expel  it.  There  is  then  a  nervous  reaction  to  dilate 
it,  let  something  go  through,  and  the  stone  slips 
into  the  cystic  duct.  Also,  if  this  stone  would  arrive 
at  the  outlet  of  the  cystic  duet  or  the  common  duct, 
we  have  the  same  adaptive  mechanism  and  muscular 
tissue,  just  as  we  have  at  the  end  of  it,  such  as  you 
have  from  the  stomach  going  to  the  small  intestine, 
or  the  small  intestine  going  to  the  large  intestine 
and  to  the  rectum  or  anus.  These  are  all  mechanisms 
of  the  smooth  [591]  muscle  which  retains  materials 
until  the  body  is  ready  to  release  them.  You  have 
the  same  problem  of  pain  at  this  time,  between  these 
points,  there  is  apparently  no  pattern,  simply  lies 
in  the  common  duct.  There  is  very  little  evidence 
that  there  is  pain  arising  from  convolutions  of  this 
muscle,  but  you  get  pain  where  this  duct  enters  the 
small  intestine;  you  have  extreme  pain  again  when 
it  passes  this  point,  and  again  it  is  one  of  the  most 
severe  pains  that  the  body  is  subjected  to,  that  is 
the  pain  when  it  goes  out  to  the  outlet  of  the  gall 
bladder  proper  and  to  the  cystic  duct,  and  the  pain 
at  outlet  of  the  cystic  duct  to  the  common  duct  is 
extremely  severe.  After  a  stone  has  passed  this  area, 
we  get,  as  far  as  we  know,  very  little  distortion  in 
the  cystic  duct  itself,  the  duct  can  dilate  and  enlarge, 
and  whatever  is  there  can  lie  free.  I  see  no  reason 
to  have  any  question  about  the  statement  in  the  au- 
topsy protocol  that  this  stone  lies  free  in  the  cystic 
duct.  That's  entirely  physiological.  I  would  expect 
it.  The  pain  would  arise  here  at  the  outlet  of  the  gall 
bladder  at  the  cystic  duct  or  at  the  outlet  of  the 
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cystic  duct  and  into  the  common  duct,  and  not  along 
the  lining  of  the  duct.  That  answers,  I  think,  the 
first  part  of  your  question.  The  other  is  how  does 
this  tie  in.  In  my  conception  and  in  my  opinion  with 
ventricular  fibrillation,  I  think 

Q.     That  is  correct,  Doctor.  [592] 

A.  I  have  mentioned  the  sympathetic  and  para- 
sympathetic nervous  system,  the  autonomic  nervous 
system  is  not  subject  to  control,  it  is  not  a  system 
which  concerns  itself  with  pain  sensations,  as  wv, 
know  pain,  it  has  no  ready  consciousness  of  pain 
that  we  describe  as  pain,  this  is  a  deep  jjain  and  has 
a  peculiar  characteristic,  that  is  medically  spoken  of 
as  an  indistinguishable  pain,  that  is  a  deep,  agon- 
izing type  of  pain,  it  is  one  of  those  pains  that 
threatens  integrity  and  creates  a  great  anxiety  when 
it  hits.  This  is  true  of  all  mesenteric  mechanisms 
and  it  is  true  of  a  gallstone  passing  as,  if  I  may  use 
a  common  example  of  this  type  of  pain  of  green- 
apple  colic,  that  is  terrifically  severe  pain,  and  pa- 
tients get  sick  and  sweat  just  because  the  intestinal 
tract  comes  down  in  a  cramp  and  it  is  an  indistin- 
guishable thing  that  you  never  want  to  have  again, 
so  this  is  one  of  the  same  type  of  pains  that  sets  up 
the  impact,  the  thing  starting  sets  up  a  reaction  in 
the  nervous  system  which  can  be  transferred  to  the 
sympathetic  nervous  system  back  down  the  back 
through  the  parasympathetic  nerves  at  a  low  level 
near  the  heart  and  into  the  heai*t,  the  so-called  gall 
bladder  coronary  reflexes  to  the  ^dsceral  coronary 
reflexes  or  it  can  be  higher  in  the  sympathetic  svs- 
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tern  and  come  into  the  next  sympathetic  or  back  of 
the  heart  or  it  can  go  to  a  higher  center  where  it 
can  be  recognized  as  pain  conscious  and  be  referred 
back  to  the  heart.  [593] 

The  Court:  Doctor,  tell  me,  is  the  passage  of 
these  gallstones  a  frequent  occurrence  in  medicine? 
I  mean,  a  person  with  gallbladder  disease  who  has 
present  in  his  gallbladder  such  stones  as  are  de- 
scribed there,  do  those  stones  usually  pass  in  the 
fashion  you  have  described? 

The  ^^'itness:  Yes,  sir,  the}^  frequently  pass,  as 
evidenced,  your  Honor,  these  stones;  the  gallbladder 
may  be  found  with  one  stone  or  a  hundred  small 
stones  and  we  also  have  to  explore  very  carefully 
the  common  duct  to  be  sure  during  the  course  of 
surgery,  that  a  stone  is  not  left  in  the  common  duct 
that  passed  from  here  down  to  here  (indicating),  I 
do  not  believe 

The  Court :     Is  that  common  duct  operable  ? 

The  Witness:  We  can  open  the  common  duct, 
and  have  the  muscles  sewed  afterwards,  of  course. 

The  Court:  Now,  is  there  any  way  that  given 
the  presence  of  gallstones,  that  they  may  be  dissi- 
pated or  otherwise  eliminated  without  medication  of 
any  kind? 

The  Witness:  No,  sir,  that  is  not  possible.  That 
is  an  old,  old  thought  and  there  is  an  old  trick  in 
doing  this,  if  I  may  explain  it? 

The  Court:     Yes. 

The  Witness:  Of  giving  a  substance  of  calcium 
carlionate  and  oil,  and  you  hear  of  these  pieces  in 
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the  stool,  and  they  have  innumerable  patients  that 

are    duped    in    this    manner,   that    [594]    they    are 

passed,   you  see   ail   gallstones  are  passed  in  your 

stool. 

The  Court:  Then  they  are  really  not  gallstones 
at  all,  they  are  really  just  small  calcium  deposits? 

The  Witness :     With  bile  stains. 

The  Court:     All  right. 

Q.  (By  Mr.  Kriesien) :  Dr.  Wilson,  in  your 
opinion,  could  that  gallstone  being  located  at  the  site 
designated  on  the  exhibit  be  formed  at  that  partic- 
ular point  f 

A.  In  my  opinion,  it  could  not,  without  a  great 
many  symptoms. 

Q.     And  what  would  those  symptoms  be? 

A.  They  are  generally  what  we  ordinarily  call 
dyspepsia  indigestion  disturbances  after  eating  and 
uncomfortabh'ness  in  the  stomach  from  overeating, 
or  hyperacidity,  regurgitation,  actual  pain  with  ref- 
erence in  a  very  peculiar  manner  into  the  right 
shoulder  area,  a  typical  radiation  of  the  gallbladder 
colic  which  ranges  in  symptoms  from  what  we  would 
take  a  bicarb  for  to  severe  pain. 

Q.  Doctor,  do  yon  know  what  period  of  time 
would  be  required  to  have  that  stone  travel  from  the 
outlet  of  the  gallbladder  through  the  cystic  duct  to 
the  common  bile  duct? 

A.  I  couldn't  possibly  specify  a  time,  it  could  bo 
a  matter  of  a  few  seconds,  it  could  be  a  matter  of  an 
hour  or  two. 

Q.     And  in  your  opinion.  Doctor,  would  the  pas- 
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sage  of  a  gallstone  of  one  centimeter  in  diameter 
into  the  cystic  duct  [595]  from  the  gallbladder  pro- 
duce excruciating  jDain? 

A.  Passing  from  the  gallbladder  to  the  cystic 
duct,  passing  from  the  sphincteric  muscle,  this 
muscular  adaptation  is  painful. 

Mr.  Kriesien:     That's  all,  your  Honor. 

Cross-Examination 
By  Mr.  Beebe : 

Q.  Doctor,  while  you  have  that  chart,  I  will  ask 
you  about  it,  and  we  will  not  have  to  bring  it  back 
again.  That  cystic  duct  has  a  number  of  spiral 
valves  in  it,  does  it  not  % 

A.     Well,  essentially  that's  all  right. 

Q.  Yes,  and  this  stone  was  found  there,  of  course, 
on  autopsy;  that's  true,  isn't  it? 

A.     So  it  states,  yes,  sir. 

Q.  Now  then,  I  believe  you  said  that  when  you 
do  an  operation  for  gallstones,  you  have  to  ex]3lore 
the  common  bile  duct  to  be  sure  there  isn't  a  stone 
down  there  in  the  common  duct ;  is  that  correct  % 

A.     That's  true. 

Q.  Now  then,  it's  possible,  is  it  not,  that  this 
stone  was  in  the  common  bile  duct  and  just  simply 
happened  to  be  at  that  point  when  the  autopsy  was 
performed;  isn't  it? 

A.  I  know  of  no  medical  cases  of  a  stone  that  has 
ever  pased  back  from  the  common  duct  to  the  cystic 
duct  and  I  have  certainly  looked  for  evidence  of 
that  effect ;  also,  I  [596]  have  never  seen  it,  and  in 
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talking  to   pathologists,   this   is   not   a    iiicchaiiism. 
Also,  if  1  may  further  that  answer? 
Q.     W(.|]— 

A.  It*  it  does  pass  hack,  if  we  can  liyi^othecate 
tl)at  it  is  going  to  happen,  it  will  have  to  pass  the 
sphineteric  muscle  again,  and  again  with  pain. 

Q.  Yes.  Now,  Doctor,  of  course  you  are  assuming 
that  the  man  was  still  alive,  that  it  didn't  come  hack 
if  it  caused  pain "?  A.     Oh,  yes,  obviously. 

Q.  Now,  Doctor,  this  was  described  as  being  at 
the  union  of  the  cystic  duct  and  the  common  bile 
duct;  is  that  correct?  A.     Yes. 

Q.  And  you  think  that  that  means  that  it  was 
still  in  the  cystic  duct;  in  other  words,  the  last 
sphincter  f 

A.     Yes,  that  was  my  interpretation. 

Q.  Now,  Doctor,  T  believe  you  said  that  the  cystic 
duct  is  about  three  millimeters  in  diameter;  is  that 
corr(M*t  ? 

A.  That  is  its  avei'age  size  as  given  from  exami- 
nation, yes. 

Q.  And  the  one  centimeter  stone,  that  would  be 
ten  millimeters,  wouldn't  it?  A.     That's  right. 

Q.  And  you  say  that  this  has  a  great  elasticity, 
this  cystic  duct  so  that  this  stone  could  go  through 
there  in  [597]  a  matter  of  seconds? 

A.  If,  by  elasticity — yes,  that's  true  if  by  elas- 
ticity, you  mean  a  muscular  elasticity  which  would 
not  follow,  for  this  is  muscular  tissue  and  the  action, 
an  active  process  of  enlarging  just  as  your  pupil 
will   enlarge  to  accommodate  light   and   it  is  con- 
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trolled  by  a  small  mechanism  of  enlarging  and  con- 
tracting,  the   average   size   of   it  is   given   as   two 
millimeters,  and  may  be  pinpoint,  it  may  be  com- 
pletely the  size  of  the  iris. 

Q.  Now,  the  stone — if  a  one  centimeter  stone 
pased  through  a  cj^stic  duct,  did  you  say,  that  has  an 
average  size  of  three  millimeters.  Doctor,  suddenly, 
or  in  a  matter  of  seconds  i^assed  through  tlie  first 
one,  why  would  you  say  you  would  have  pain,  that 
would  be  a  rather  sudden  occurrence,  would  it  not? 

A.     It  would. 

Q.  And  then  if  it  went  clear  on  down  through  to 
the  other  end,  would  you  not  expect  the  pathologist 
to  find  the  evidence  of  trauma?  A.     No,  sir. 

Q.  You  would  not.  In  that  respect  do  you  dis- 
agree with  Dr.  Hunter? 

A.  I  do,  because  of  this  mechanism  of  dilatation 
down  the  canal.  The  canal  can  enlarge,  after  it  gets 
through  the  ducts,  it  can  lie  free  in  this  duct.  It 
doesn't  actually  refer,  as  [598]  you  spoke  of  valve, 
but  I  say  they  are  not  valves  in  the  sense  that  you 
are  talking  about  a  heart  valve  or  a  valve  in  a  pump 
or  anything  of  that  kind,  they  are  vestiges  of  struc- 
tures that  have  existed  in  times  past,  and  in  evolu- 
tion, they  apparently,  because  of,  oh,  rotation 
mechanisms,  the  gallbladder  and  its  structure  has 
developed  in  the  human  being.  They  have  bee. 
called  apparently  valves  of  hyster  but  they  are 
really  not  valves,  they  are  muscular  rings  in  tha' 
tube,  and  they  are  subject  to  the  dilating  mechanism 
just  as  the  muscular  adaptations  at  the  outlets. 
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Q.  Now,  Doctor,  in  your  experioneo,  how  many 
autopsies  have  you  performed  in  which  you  con- 
cluded that  there  was  a  stone  of  at  least  one  centi- 
meter which  had  gone  through  as  a  swift  movement 
as  distinguished  between  one  that  took  several 
hours  ? 

A.  The  question  is  how  many  that  I  have  person- 
ally performed? 

Q.  How  many  have  you  seen  where  they  have 
gone  through  in  a  matter  of  seconds? 

A.  This  is  an  absolutely  impossible  question  to 
answer,  I  have  seen  none  that  I  could  say  they  have 
gone  through  in  a  matter  of  a  second. 

Q.  How  many  have  you  seen  which — of  that  size, 
k/Oated  at  the  point  or  snnilar  point  to  this — which 
was  as  much  as  one  centimeter  in  size  ? 

A.     One. 

Q.  One,  and  you  don't  know  how  long  before  the 
autopsy  that  [599]  had  gone  through? 

A.  I  know  of  how  long  before  the  autopsy  that 
pain  arrived  and  the  man  died,  I  saw  it. 

Q.     And  how  large  was  that  stone.  Doctor? 

A.  I  would  say  it  was  approximately  one  centi- 
meter, I  do  not  have  the  measurement  of  it  in  mind, 
j-  Q.  Now,  you  said  on  direct  examination  that  this 
•r  3'eflex  from  such  an  occurrence  would  bring  about 
£1  an  interruption  in  coronary  blood  tlow  and/or  could 
(  bring  an  important  interruption  in  the  coronarv 
i  blood  flow  and  ventricular  fibrillation  and  doatli ;  is 
that  correct?  A.     I  did.  ves. 
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Q.  And  you  think  that  that  is  one  of  the  possible 
causes  here,  I  believe  you  said  you — you  used  tlie 
word  "possible"?  A.    I  do. 

Q.  Now,  Dr.  Wilson,  in  your  practice  I  believe 
you  testified  on  direct  examination  that  it  is  possible 
for  a  man  to  have  a  chest  pain  which  was  a  part  of 
the  true  angina  pectoris  syndrome  and  then  be  with- 
out any  further  such  i)ain  for  three  years,  is  that 
correct?  A.     That's  correct. 

Q.  Is  that  the  frequent  or  usual  occurrence, 
Doctor? 

A.  It's  an  entirely  frequent  occurrence,  and  I 
happen  to  be  an  exhibit  of  it. 

Q.     You,  yourself?  [600] 

A.  I  am  speaking  from  personal  experience,  I 
have  gone  five  years  without  an  anginal  attack. 

Q.  And  you  knew  that  you  had  an  anginal  at- 
tack, the  first  you  had  was  diagnosed  as  an  anginal 
attack  ?  A.     Yes,  sir,  I  knew  it  when  it  came. 

Q.  And  you  were  under  treatment,  weren't  you, 
for  the  next  five  years? 

A.  They  tried  to  keep  me  under  treatment  for 
five  years,  yes,  sir. 

Q.  And  you  changed  your  way  of  life  a  little  bit, 
didn't  you,  at  that  period  of  time? 

The  Court :  In  other  words,  you  refused  to  adopt 
the  advice  of  the  physician?  I  think — in  other 
words,  you  didn't  follow  your  doctor's  orders,  did 
you? 

The  Witness:  No,  sir,  I  did  not,  I  engaged  in 
fishing,  wading  in  the  Deschutes  River  and  have 
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been  eating  and  t^oing  to  banquets,  and  doing  var- 
ious thin<^s  that  my  wife  and  my  physician  haven't 
quite  wanted  me  to  do,  and  without  pain. 

Q.  (By  Mr.  Beebe)  :  And  did  you  take  treat- 
ment, though,  during  that  period  of  five  years,  medi- 
cation to  reUeve  the  condition,  and  so  forth? 

A.  No,  I  have  never  taken  any  medication,  I  car- 
ried nitroglycerine  for  a  while  but  it  got  quite  bor- 
ing to  change  it  from  suit  to  suit. 

Q.  Doctor,  did  you  have  a  coronary  occlusion 
and  go  to  bed? 

A.  I  w^as  put  to  bed,  I  have  no  proof  that  I  ever 
had  a  coronary  [601]  occlusion,  I  never  have  been 
allowed  to  examine  my  hospital  record,  my  electro- 
cardiograph. They  tell  me  what  showed,  there  was 
never  any  evidence  on  those  that  there  was  a  mio- 
cardial  infarction,  that  is  a  coronary  occlusion  with 
blockage  to  the  heart  muscle. 

Q.  And  so,  because  of  that  experience  of  ,yours, 
you  know  that  it  is  quite  frequent  that  a  man  may 
have  an  attack  that  is  of  pain,  that  is  the  true  an- 
gina pectoris  syndrome  and  go  on  without  changing 
his  way  of  life,  lead  an  active  life  continuing  to 
work  hard  with  long  hours,  engage  in  exertion  and 
never  have  another  attack  of  true  angina  pectoris 
syndrome  for  as  much  as  three  years  ? 

A.  I  know  that  it  can  occur,  that  is  also  from  the 
study  of  patients. 

Q.  Now,  Doctor,  this  angina  pectoris  syndrome 
arises  from  coronary  insufficiency;  does  it  not? 

A.     Yes. 
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Q.  It's  a  symptomatic  term  and  usually  comes 
where  there  is  a  coronary  insufficiency  ? 

A.  The  very  great  majority  of  them  are  due  to 
this,  and  to  introduce  the  other  percentage  gets  into 
medical  problems. 

Q.  But  for  our  purposes  here,  that  would  be  a 
true  statement  ?  A.     Coronary  insufficiency. 

Q.  Now,  coronary  insufficiency  arises  when  there 
is  a  narrowing  of  the  lumen  of  the  coronary  ar- 
teries ;  is  that  true  ? 

A.  That  is  the  major  cause  of  coronary  insuffi- 
ciency, yes,  [602]  sir,  it's  not  the  only  cause. 

Q.  Well,  it  is  the  cause  you  were  talking-  about 
based  upon  the  coroner's  report  of  a  diminishment 
of  coronary — of  the  coronary  arteries  in  tliis  case? 

A.  No,  you  see,  we  haven't  gone  into  all  this  yet, 
it's  not  entirely  a  true  statement.  It's  true  to  the 
question  I  was  asked,  but  it  is  not  a  complete  state- 
ment yet. 

Q.  All  right.  Now,  so  far  as  the  clinician  is  con- 
cerned, what  are  the  things  that  make  him  suspect 
that  there  is  a  coronary  insufficiency?  When  the 
patient  comes  to  him  or  makes  him  investigate 
whether  there  is  a  coronary  insufficiency? 

A.  There  is  one  dominant  sjmiptom  which  we 
always  must  adhere  to,  if  we  are  going  to,  and  this 
is  myself  talking,  that  if  we  are  going  to  adhere  to 
proper  medical  investigation  of  a  patient,  and  this 
is  my  teaching  in  the  medical  school,  if  a  man  pre- 
sents himself  and  complains  of  a  pain  in  his  chest 
and  frequently  it  goes  into  his  arms,  that  is  due  to 
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eoioiiary  iiisnffieiency  until  you  i)i'ove  it  othei-wise, 
and   I  will  stand  on  that  and  talk  that  vic^orously 
and  hard  many  times  this  year. 

Q.  That  is  what  I  was  going  to  come  to  next, 
Doctor,  in  other  words,  from  the  standpoint  of  treat- 
ing your  patients,  a  man  who  has  a  constricting  pain 
in  his  chest  and  radiation  down  his  arm,  raises  a 
strong  presumption  in  your  mind,  you  [603]  teach 
it.  yon  helieve  that  that  pain  is  the  pain  of  true 
angina  pectoris  syndrome  unless  it  is  proven  other- 
wise; is  that  correct?  A.     That  is  true. 

Q.  That  is  true.  Now,  in  your  investigation  then, 
when  \ou  ;ittempt  to  establish  whether  such  a  pain 
is  or  is  not  the  j^ain,  the  true  angina  pectoris  syn- 
drome, what  do  you  do,  inquire  more  about  the  pain, 
the  fellow  says,  I  got  a  constricting  pain  in  my 
chest,  and  T  have  pain  down  my  arms  ? 

A.  Yes,  obviously  the  history  taking  in  this  situ- 
ation is  ihv  main  diagnostic  point. 

Q.  Now,  then,  for  example,  in  other  words,  when 
— the  reason  that  you  take  that  history  is  that  it  is 
true  that  hreathlessness  and  a  coronary  pain  ma,v  be 
caused  by  disease  in  other  systems  of  the  body;  isn't 
that  the  reason  you  do  that? 

A.  Well,  yes,  you  are  trying  to  eliminate  other 
systems,  you're  trying  to  positively  put  it  in  a  place 
where  you  can  properly  advise  your  patient. 

Q.  Now  then,  of  course,  you  can't  open  up  the 
man — you  can't  open  up  the  main  coronary  arteries 
and  look  at  them  while  he  is  alive,  can  you,  that  is 
not  a  part  of  your  diagnosis,  is  it? 
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A.     No,  that  is  not. 

Q.  So  then,  you  have  to  go  on  his  history  and  on 
the  signs  that  he  shows,  medical  signs;  isn't  that  so, 
Doctor?  A.     That's  true.  [604] 

Q.  Now,  do  you  inquire — go  ])ack  quite  a  ways 
into  the  man's  history  searching  for  s^aiiptoms, 
things  that  might  help  you  in  determining  whether 
this  strong  presumption  that  you  entertain  has  been 
overcome?  A.     That  is  true. 

Q.  And  you  inquire  into  the  past  history,  and 
one  of  the  things  you  want  to  know  is  whether  he 
has  had  symptoms  of  fatigue,  whether  he  gets  tired, 
you  want  to  know  that,  don't  you? 

A.  Yes,  that's  a  very  common  symptom,  how- 
ever  

Q.     It's  an  early  symptom;  isn't  it? 

A.  An  early  s^nnptom,  Mr.  Beebe,  there  are  two 
common  symptoms  in  my  practice;  they  are  fatigue 
and  pain,  and  it  doesn't  make  a  great  deal  of  differ- 
ence. I  have  to  analyze  it,  and  the  question  of  fatigue 
is  a  routine  question,  it  is — it's  running  pain  a  very 
close  second  in  my  practice  and  in  medical  practice 
generally. 

Q.  Now,  is  it  important  to  know  whether  the 
man  had  a  history  of  frequent  nausea? 

A.     Well,  yes,  Mr.  Beebe. 

Q.  And  whether  he  has  had  attacks  which  were 
attributed  to  indigestion,  you  want  to  know  that  too ; 
don't  you?  A.     Yes. 

Q.  Whether  he  has  ever  had  nosebleed  or  epi- 
staxis,  vou  want  to  know  that  too ;  don 't  you  ? 
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A.     Yes,  tliose  ai-e  I'oiitine  questions,  [GU5] 

Q.  And  yon  want  to  know  whether  he  suffered 
any  dizziness  or  vertigo,  don't  you.  Doctor,  that  is  a 
routine  part  of  your  examination  ? 

A.  Yes,  every  new  patient,  regardless  of  symp- 
tom gets  this  group  of  questions  asked. 

Q.  You  ask  those  (piestions  when  you  suspect 
whether  this  man  has  had  a  pain  that  you  susjjeet 
miglit  be  angina  or  which  you  assume  is  angina  until 
it  is  proven  otherwise,  you  ask  those  questions? 

A.  Those  questions  are  asked  then  and  there, 
asked  when  he  comes  in  with  just  a  plain  stomach 
upset  or  a  complete  examination.  They  are  jjaii:  of  a 
complete  survey. 

Q,     And  you  ask  him  if  he  has  coughing  spells'? 

A.     Yes. 

Q.     Whether  he  has  ever  coughed  blood? 

A.     Yes. 

Q.  Whether  he  ever  experiences  a  sensation  of 
choking  or  distress,  you  ask  those  qucvstions  too; 
don't  you? 

A.  Qestions  that  are  quite  similar  to  that,  they 
have  the  same  notations;  I  don't  say  I  use  the  same 
words. 

Q.  Well,  now,  I  believe  you  said  that  the  cardinal 
symptom  of  angina  pectoris  so  far  as  you  were  con- 
cerned were  fatigue  and  pain;  is  that  correct, 
Doctor? 

A.  If  my  testimony  says  that  I  said  fatigue  and 
pain,  I  will  stand  on  that,  I  don't  recall  that  T  said 
fatigue.  [606] 
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Q.  What  are  the  cardinal  symptoms  of  angina 
pectoris  ? 

A.  Well,  angina  pectoris  is  a  pain  in  the  pectoris 
region  of  the  chest. 

Q.  What  are  the  cardinal  symptoms  of  coronary 
insufficiency  ? 

A.  Mr.  Beebe,  coronary  insufficiency  may  have 
no  sjTuptoms. 

Q.  Well,  how  do  you  diagnose  them  in  a  live 
patient?        A.     Sometimes  you  can't. 

Q.  I  understand  that,  but  sometimes  you  do  so 
dia.gnosis  it,  don't  you?  A.     Yes. 

Q.  Well,  what  are  the  cardinal  symptoms  upon 
which  you  rely? 

A.  The  cardinal  pain  symptom  is  a  constricting 
pain  to  the  chest  with  radiation  into  the  arms. 

Q.     Is  breathlessness  a  cardinal  symptom? 

A.  No,  sir.  Now,  I  will  explain  this.  I  have  heard 
this  discussion  in  the  court,  too,  in  other  testimony, 
breathlessness  can  be  a  sense  of  needing  to  take  a 
breath,  and  is  not  dyspnea  or  labor  or  hurting  in 
anv  sense  of  the  word,  and  you  ask  questions  if  they 
were  actually  short  of  breath,  and  they  say  that  they 
felt  they  had  to  breathe,  and  they  say  that  it  was  not 
the  shortness  of  breath,  it  was  the  tightness  that 
bothered  them,  not  the  breathing,  and  indirectly  they 
will  call  it  a  shortness  of  breath.  In  an  absence  of 
that  s>Tiiptom,  you  will  find  that  it  is  not  and  it  is 
one  of  these  tightening  band-like  constricting  pains 
in  the  chest  or  discomfort  [607]  because  the  heart 
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can  be  full  of  pain  in  the  sense  of  a  cut  on  the  sur- 
face of  the  skin,  when  we  are  talking  about  visible 
pain,  but  in  the  heart  or  gallbladder,  they  are  invis- 
ible sensations  and  for  the  whole  of  medical  record, 
no  one  has  ever  been  able  to  say  anything  except  it*s 
an  indescribable  deep  pain.  It  is  not  like  the  pain 
we  are  talking  about  on  the  surface  of  the  skin. 

Q.  I  understand  that,  Doctor.  Now,  then,  to  sort 
of  divide  this  then,  the  pain  or  rather  the  feeling  is 
more  or  less  that  the  patient  has  difficulty  in  finding 
words  to  describe  it,  isn't  that  so? 

A.  In  the  sense  that  he  can  describe  a  bug  or  a 
cutting  or  this  sort  of  thing,  you  will  have  to  experi- 
ence them  yourself  to  know  wiiat  I  am  talking 
about;  it  is  an  indescribable  thing,  it  is  like  a  tight- 
ness, it's  like  I  am  in  a  vise. 

Q.  Chokmg,  don't  they  sometimes  say  it's  a  chok- 
ing type  of  pain? 

A.  Oh,  I  presume  that  it  will — I  presume  pa- 
tients will  use  the  word  "choking,"  but  that  is  not 
in  the  sense  of  choking  on  something  that  you  have 
swallowed  or  have  in  the  bronchial  tubes. 

Q.  Now  then,  the  radiation  of  the  pain,  or  the 
referring  of  the  pain  down  the  arm,  does  that 
usually  follow  the  pattern  of  any  particular  nerve 
distribution  ?  A.    Yes. 

Q.    Which  one?  [608] 

The  pain  reference  from  the  heart  area  is  re- 
ferred up  the  autonomic  nervous  system,  the  s}Tn- 
pathetic  and  parasympathetics,  and  this  area  is  the 
area  of  the  s}^npathetic  nerves  that  come  from  ihr 
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neck  region  and  the  so-called  cervicals,  sympathet- 
ics,  the  neck  sympathetics,  the  arm  nerves  come 
from  the  cervical  area  and  the  neck  area  from  the 
fourth,  fifth,  sixth,  and  seventh  vertebrae,  come 
down  through  the  fourth,  fifth,  sixth,  seventh  verte- 
brae, the  same  area  that  this  parasympathetic  nerve 
system  comes  down;  now,  from  the  peripheral  re- 
gion and  the  sympathetic  system,  it  comes  up  still 
above  and  down  the  arm,  or  across  and  down  both. 

Q.  Well,  is  there  what  we  call  the  ulnar  distri- 
bution of  the  nervous  system  in  the  arm  or  the  ulnar 
distribution  of  the  nerves  in  the  arm? 

A.  Yes,  if  a  patient  with  angina,  and  this  is  a 
very  important  part  of  an  examination,  it  is  not 
always  true,  I  experienced  it  if  you  wish  me  to  tell 
about  it,  but  when  you  ask  a  patient  about  the  pain 
in  his  arm,  now  where  does  it  go  in  your  arms? 
Well,  it  went  down  right  down  my  arm,  right  out  of 
my  fingers.  If  he  says  down  the  arm  and  over  the 
l)ack  of  the  hand  and  over  in  here  (indicating)  it 
probably  wasn't  angina,  it  was  probably  something 
else  because  if  it  didn't  include  the  ulnar  distribu- 
tion, which  is  the  first  part  of  this  chain  of  events, 
it  wouldn't  pick  this  part  (indicating)  the  l)ack  of 
the  hand  or  part  of  the  thumb,  [609]  because  those 
are  two  different  nerves  and  it  is  going  to  take  these 
two  (indicating),  the  back  of  the  hand  and  the 
thumb,  and  if  it  comes  from  the  heart  it's  going  to 
the  little  finger  side  of  the  palm  also.  This  is  just 
true,  you  don't  get  this  part  of  the  radial  and  medial 
nerve  influence  in  this  area,  you  get  the  ulnar 
system  through  here,  and  I  recall  something  that 


vs.  Jane  S.  DyoHs  603 

(Tostiinoiiy  of  Dr.  Charles  R.  Wilson.) 
stands  out  so  much  in  mind,  that  a  patient  vvitli  an 
anginal  pain  of  long  duration  saying  to  me,  if  you 
would  just  get  a  pair  of  pliers  and  cut  that  off  right 
there  (indicating)  I'd  be  eternally  grateful,  if  you 
could  just  take  and  cut  off  the  area  where  the  jjain 
is  in  they  would  be  perfectly  happy,  maybe  at  the 
wrist  or  the  hand,  and  I  remember  that  one  because 
the  man  died  of  coronar}^  occlusion. 

The  Court:  Well,  already  from — I  gather  from 
the  testimony  that  there  is  no  definite  pattern  that 
this  may  take? 

The  Witness:  No,  sir,  there  is  no  prediagnosible 
pattern,  that's  right. 

Q.  (By  Mr.  Beebe) :  Now,  Doctor,  it  is  true,  is 
it  not  that  pain  which  simulates  heart  pain  may 
arise  from  the  chest  wall  ? 

A.  Yes,  we  have  to  be  extremely  careful  in  ana- 
lyzing pain  patterns  in  the  chest  area  that  we  do  not 
make  errors  and  I  have  made  those  errors  too  often, 
and  calling  a  pain  in  the  chest  area  that  I  could 
demonstrate  to  my  satisfaction  and  the  satisfaction 
of  my  associates  and  even  to  medical  students  [610] 
that  it  was  a  muscular  pain  in  the  chest,  and  the 
patient  developed  a  coronary  occlusion. 

Q.  And  the  thoracic  pain  simulating  heart  pain 
may  come  from  the  cervical  or  dorsal  spine;  may 
it  not? 

A.  I  know  of  no  cause  of  pain  in  the  chest  area 
arising  in  the  cervical  spine. 

Q.     How  about  the  dorsal  spinel 

A.     The  dorsal  spine  can  cause  pain,  and  the  pain 
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caused  from  the  dorsal  spine  in  the  chest  has  its 

own  peculiar  nature. 

Q.  So  you  don't  think,  Doctor,  that  the  pain 
arising  from  the  dorsal  spine  can  simulate  heart 
pain  ? 

A.  By  and  large  my  answer  would  be  no,  I  do 
not,  which  can  ])e  lucidated  if  we  want  to. 

Q.  Thoracic  pain  simulating  heart  pain  might 
arise  from  any  organ  in  the  thorax,  may  it  not,  in 
the  pleura,  for  example'?  A.     No,  sir. 

Q.     The  lungs? 

A.     No,  sir,  the  lungs  are  not  painful. 

Q.     The  esophagus? 

A.  The  esophagus  gives  }'ou  a  little  trouble,  there 
are  wa3^s  of  analyzing  that  pain,  however,  that 
makes  it  a  little  bit  different  than  heart,  and  also  I 
must  call  attention  to  the  fact  that  when  you  have — 
when  you're  dealing  with  [611]  visceral  structures 
you  have  these  visceral  coronary  reflexes  and  you 
can  create  a  coronary  insufficiency  from  coronary 
spasm,  and  this  is  one  of  the  causes  of  coronary 
insufficiency  that  we  did  not  go  into,  and  I  said  we 
could  go  into  them,  and  tell  you  the  type  of  thing 
that  the  visceral  structures  with  their  reflexes  are 
really  a  very  live  subject. 

Q.  Such  a  reflex  in  your  opinion  can  come  from 
the  stomach?  A.     Oh,  yes,  sure. 

Q.     And  affect  coronary  blood  flow? 

A.     Yes,  sir. 

Q.     To  the  extent  that  there  would  be  sufficient 
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coroiiai-y  insufficiency  to  produce  venti'icular  til)i'il- 

lation  and  death  t 

A.     Yes,  sir,  J  have  seen  this. 

Q.     In  the  normal  heart  or  not? 

A.  Yes,  sir,  with  no  atheromatous  deposits  in 
tliat  heart  at  all. 

Q.  This  pain  reflex  and  action  upon  the  nervous 
system  in  your  opinion  is  sufficient  to  bring  about  a 
iiei  vous  reflex  which  would  produce  an  arhythmia  of 
the  heart  which  is  inconsistent  with  life  and  affect 
the  coronary  blood  flow  and  cause  death? 

\.  My  answer  will  be  yes,  to  that,  if  I  may  qual- 
ify it  to  this  extent,  that  I  am  talking  about  ^'isceral 
reflexes  and  this  deej)  agonizing  pain  arising  in  vis- 
ceral structures  and  are  transmitted  to  the  sympa- 
thetic nerve  system  in  its  [612]  reflex  mechanism, 
not  pain  arising  on  the  surface  of  a  body  and  going 
thi-ough  file  voluntary  system,  j^ou  may  say,  where 
you  have  another  nervous  system  involved  entirely 
that  reflex  is  not  nearly  as  well  thought  of  and  in  my 
estimation  not  established  at  all. 

Q.  1  see.  Now,  then,  Doctor,  isn't  it  true  that 
usually  the  angina  pectoris  syndrome  pain  comes  on 
on  the  exertion,  at  the  height  or  peak  of  exertion  ? 

A.  The  usual  attack  of  angina  pectoris  is  de- 
sci-ibed  as  constricting  pain  to  the  chest  which  comes 
on  during  or  immediately  after  exertion,  but  we  all 
know  that  angina  pectoris  can  occur  in  the  hori- 
zontal position,  it  has,  the  important — angina  dia- 
cubitus — this  is  a  very  well  recognized  cause  of 
angina  pectoris,  I  have  to  hvpothecate  as  to  why  it 
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occurs,  and  I  have  my  own  opinions,  being  rather 
strongly  opinionated,  I  am  afraid,  that  a  patient 
with  angina  can  get  a  pain  from  walking  into  a  cold 
wind.  It  is  one  of  the  striking  factors  of  angina 
pectoris,  and  I  think  that  by  crawling  into  cold 
sheets,  for  example,  he  can  also  get  a  reflex  and 
cause  and  angina  pectoris.  This  is  called  angina 
diacubitus,  that  is  well  documented,  and  it  may  be 
the  earliest  sign  of  angina.  Angina  may  occur  in  the 
patient  before  he  has  done  any  exertion  at  all,  and  I 
have  found  this  in  talking  to  doctors  that  I  have 
seen  this,  and  I  have  diagnosed  this,  and  I  know 
that  it  is  in  medical  literature.  [613] 

Q.  You  are  talking  about  walking  into  a  cold 
wind.  Now,  is  not  the  general  medical  opinion  that 
it  is  the  chilling  that  brings  it  on,  a  man  walking  in 
a  cold  wind,  ho  gets  chilled? 

A.  Oh,  yes,  you  get  chilled,  and  that  acts  through 
this  autonomic  nervous  system  by  strong  impulses 
on  the  blood  vessels  and  they  proceed  in  the  way 
that  3^ou  get  the  same  old  pattern  of  sympathetic 
reflexes  to  reflexes  to  the  heart  area. 

Q.  Now,  the  great  majority  of  cases,  however, 
Doctor,  are  cases,  however,  where  the  angina  pec- 
toris syndrome  does  come  in  where  there  is  effort  or 
after  a  heavy  meal  or  something  of  that  type ;  aren't 
those  the  great  majority  of  the  angina  pectoris 
cases'?  A.     Oh,  yes,  sure. 

Q.  And  as  a  matter  of  fact,  don't  most  of  your 
patients  say,  now  this  pain  lasts  a  little  while,  it 
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jT^oes  away  when  I  i-est,  whenever  I  have  })aiii  1  sto]) 

and  F  rest  and  it  ^ocs  away? 

A.  Yes,  my  instructions  to  the  patients  in  that 
matter  is  not  to  take  nitrogylcerin  but  to  stand  still 
and  look  out  the  window  until  it  has  gone  away,  and 
usually  the  pain  will  ])e  gone  in  maybe  a  matter  of  a 
very  few  seconds. 

Q.  As  a  matter  of  fact,  angina  pectoris  pain  is 
actually  usually  for  just  a  few  fleeting  moments, 
never  over  fifteen  [614]  minutes;  isn't  that  a  correct 
statement  ? 

A.  No,  that  is  not  a  correct  statement.  Air. 
Beebe,  in  my  opinion,  and  my  instructions  again  to 
patients  is  that  you  may  take  nitroglycerine  at  15- 
miiHite  intervals  for  up  to  four  doses,  because  some- 
thing else  may  happen,  we  don't  necessarily  say  that 
it  will  and  it  isn't  necessary  at  all  to  happen,  and  I 
have  patients  take  as  high  as  three  nitroglycerin 
tablets  at  a  time  and  take  them  for  as  high  as  24  to 
30  nitroglycerin  tablets  a  day,  and  the>'  still  have 
coronary  insufficiency. 

Q.  Doctor,  you  do  not  agree  that,  "Angina  pec- 
toris persists  for  a  few  fleeting  or  slowly  passing 
moments  up  to  about  ten  minutes,  never  more  than 
fifteen,"  that  is  from  "Hermann,  Diseases  of  the 
Heart  and  Arteries,"  page  36? 

A.  No,  I  cannot  accept  that  entirely ;  I  know  Dr. 
Hermann's  work  and  I  know  who  he  is. 

Q.     Do  you  recognize  him  as  an  authority? 

A.    Oh,  yes. 

Q.     Now%  Doctor,  I  believe  you  gave  as  your  opin- 
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ion  on  direct  examination  that  Mr.  Lyons  suffered 

from  an  aortic  insufficiency ;  is  that  correct  ? 

A.  Based  upon  the  autopsy  report,  I  said  that — 
I  believe  that  he  had  an  aortic  insufficiency,  yes. 

Q.  And  that  was  based  entirely  upon  the  autopsy 
report?  A.     Yes,  sir.  [615] 

Q.     And  what  was  in  the  autopsy  report? 

A.  That  he  had  a  thickening  and  hardening  of 
the  aortic  valves  and  that  the  primary  cause  of 
death  was  called — was  attributed  to  aortic  insuffi- 
ciency. The  person  that  did  the  autopsy  said  that  it 
was  aortic  insufficiency. 

Q.  You  based  your  answer  then  in  part,  upon  the 
conclusion  that  he  died  of  aortic  insufficiency;  is 
that  correct,  Doctor? 

A.  The  mere  fact  that — yes.  The  mere  fact  that 
an  autopsy  surgeon  would  say  that  the  immediate 
cause  of  death  was  aortic  insufficiency  is  common 
usage  in  filling  out  any  death  certificate.  We  have  to 
give  a  primary  cause  of  death,  and  w^e  will  put  that, 
aortic  insufficiency  as  the  primary  cause  of  death  in 
a  patient,  and  the  conclusion  that  the  cause  of  death 
is  aortic  insufficiency  is  a  statement  that  we  see  all 
the  time  in  death  certificates. 

Q.  Yes,  and  as  you  frankly  said,  you  based  your 
opinion  that  Mr.  Lyons  had  an  aortic  insufficiency 
upon  that  conclusion;  didn't  you,  in  part? 

A.     On  the  conclusion  that  his  death  was 

Q.     Due  to  aortic  insufficiency? 

A.  Oh,  Mr.  Beebe,  I  don't  think  that  I  would 
lilvc   to   convey   that  impression   that   I   diagnosed 
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aortic  insufficiency  on  the  conclusion  of  flic  aiitoj^sy, 

whether  death  was  due  to  it  or  not. 

Q.  Did  1  understand  that  the  piior  questions 
that  you  answered  in  which  you  statcul  it  was  quite  a 
conunon  practice  [616]  to  accept  a  finding  of  aortic 
insufficiency,  and  that  you  stat(^d  that  your  reasons 
for  that  was  that  the  man  who  performed  the  au- 
topsy made  a  diagnosis  of  aortic  insufficiency  and 
that  you  relied  on  it,  didn't  you  mean  to  say  that, 
Doctor?  A.     Yes,  I  did,  yes. 

Q.  Now,  Doctor,  leaving  aside  the  conclusions 
there  that  he  had  an  aortic  insufficiency,  all  we  have 
in  the  factual  finding  is  that  the  aortic  valves  were 
thickened  and  hardened  with  atheromatous  deposits. 

A.     That's  true. 

Q.  Now,  isn't  it  true,  Doctor,  many  men  have 
some  thickening  and  hardening  of  atheromatous  de- 
posits without  having  an  insufficient  aortic  valve — 
I  misspoke  myself.  Isn't  it  true  that  many  men  have 
thickening  and  hardening  of  the  aortic  sigmoid 
valves  with  atheromatous  deposits  who  have  a  suffi- 
cient aortic  valve?  A.     Yes. 

Q.  Now  then,  as  a  matter  of  fact.  Doctor,  what 
are  the  signs,  clinical  signs  of  aortic  insufficiency? 

A.  Mr.  Beebe,  we  have  had — I  hope  I  am  not  out 
of  order  in  stating  it  this  way,  I  have  had  the  classi- 
cal description  of  aortic  insufficiency  by  Dr.  Cham- 
berlain and  Dr.  Rush,  and  I  have  nothing  to  add  to 
their  classical  descriptions  of  major  reasons  of 
aortic  insufficiency,  and  I  will  recognize  [617]  and 
accept  that  T  should  be  able  to  sit  acro.-s  from  a 
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person  and  see  his  veins  pulsating  in  and  out  in  his 
neck  vessels  and  diagnose  that  as  aortic  insufficiency 
just  by  inspection.  Aortic  insufficiency  also  happens 
to  be  one  of  the  most  commonly  missed  diagnoses 
that  we  have,  and  I  give  you  a  clear-cut  example  of 
this  in  some  recent  examinations  which  I  was  con- 
ducting, helping  conduct  for  the  American  Board  of 
Internal  Medicine,  finding 

Mr.  Beebe:  Your  Honor,  I  don't  think  that  this 
is  now  responsive  to  my  question. 

The  Court :  Well,  let  the  doctor  go  ahead  as  long 
as  you  are  conducting  a  clinic  we  might  just  as  well 
go  the  full  way. 

The  Witness:  This  has  to  do  with  the  degree  of 
aortic  insufficiency,  and  symptoms  of  it  in  which  this 
applicant,  who  has  fulfilled  all  of  his  training  and 
comes  before  the  board  for  certification  of  the  Amer- 
ican Board  of  Internal  Medicine,  appears  and  can- 
not hear  or  does  not  hear,  or  I  don't  know  which  it 
would  be,  that  is  audible,  it  happens  to  be  that  which 
we  would  term  Grade  1  which  is  the  smallest  degree 
that  you  can  hear.  This  is  also  significant,  a  signifi- 
cant degree  of  aortic  insufficiency,  there  are  no 
sounds,  they  are  very  hard  to  hear,  and  they  have 
no  particular  outward  symptoms  that  you  can  find, 
but  on  exertion  they  increase  and  they  cause  symp- 
toms. 

Q.  (By  Mr.  Beebe)  :  Now,  that's  where  it  is 
really  just  a  [618]  mild  degree?  A.     Yes,  sir. 

Q.  Now,  a  man  that  has  been  strapped  in  a  chair 
playing  a  marlin  for  80  minutes,  you  think  that 
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would  be  enough  exertion  to  bring  out  this  slight 

insufficiency  and  bring  on  some  symptoms? 

A.     Not  necessarily. 

Q.  In  other  words,  Doctor,  as  1  understand  your 
testimony,  it  boils  down  to  this,  that  as  able  as  our 
doctors  are,  sometimes  they  miss  on  diagnosing  cor- 
onary insufficiency;  sometimes  they  miss  on  diagnos- 
ing aortic  insufficiency ;  is  that  fair  ? 

A.     Yes,  sir. 

Q.  Doctor,  getting  back  to  the  cystic  duct  or — 
just  a  moment — do  I  understand  you  to  say  that 
there  is  no  nervous  system  between  the  sphincters  at 
either  end  so  that  there  is  no  pain  while  it  is  in  the 
center  of  the  duct? 

A.     No,  I  didn't  imply  that. 

Q.     You  said  there  was  no  pain. 

A.     I  didn't  mean  no  pain. 

Q.  You  said  there  was  no  pain  after  it  got  by 
the  first  sphincter  until  it  hit  the  second  sphincter 
in  the  common  bile  duct. 

A.  If  I  am  correct,  I  said  that  there  was  no  pain 
from  stones  in  the  common  duct,  stones  lying  in  the 
common  duct,  and  the  common  duct  can  contract 
over  there  and  there  is  no  difference,  [619]  so  that 
you  have  pain  at  the  outlet. 

Q.     I  am  talking  about  the  cystic  duct. 

A.  Yes,  sir,  I  was  talking  about  the  ducts,  the 
sphincters  are  subject  to  the  same  influences. 

Q.  Are  those  the  only  nerves  that  are  capable 
of  transmitting  pain,  those  at  the  gallbladder  end 
and  the  other  at  the  common  duct  end? 
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A.  No,  that  is  not  true,  Mr.  Beebe,  we  have  de- 
e^rees  of  pain  and  the  painful  areas  are  these  sphinc- 
teric  mechanisms  or  muscular  adaptations  act  as 
places  to  hold,  as  I  said,  at  the  end  of  the  esophagus 
into  the  stomach,  the  outlets  from  the  small  intes- 
tine into  the  large  intestine,  and  went  through  a 
niunber  of  other  things  where  these  pass,  there  are 
other  places  where  you  don't  have  much  pain  or  you 
could  have  i3ain  between  it,  but  I  don't  think  it 
would  be  as  great  as  at  the  outlets. 

Q.  Well,  those  other  little  nerves  that  are  at- 
tached to  the  sphincteric  muscles,  are  not  connected 
to  the  cystic  duct  or  the  common  duct,  in  your 
opinion  ? 

A.  No,  they  don't  fall  in  these  same  lines  as  the 
adaptations  that  have  been  developed. 

Q.     Doctor,  what  is  the  basis  of  your  opinion? 

A.     Your  Honor,  might  I  have  a  drink  of  water? 

The  Court :  All  right.  Well,  I  think  we  will  take 
a  recess,  gentlemen,  and  give  an  opportunity  to  go 
over  your  notes.  [620] 

Mr.  Beebe:     Yes,  sir. 

(Whereupon,  a  short  recess  was  had.) 

The  Court:     Proceed. 

Q.  (By  Mr.  Beebe)  :  Dr.  Wilson,  from  the  au- 
topsy description,  can  you  tell  how  thick  the  aortic 
valve,  Mr.  Lyons' aortic  valves  were?  A.     No. 

Q.     Can  you  tell  how  hard  they  were  ? 

A.     No. 
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Q.  Can  yon  tell  tjic  extent  of  the  atheromatous 
phujiies  on  it?  A.     No. 

Q.  Doctoi',  a  few  minutes  ago  you  mentioned  a 
(irade  1  nmrnnir  that  is  elieited  in  the  case  involv- 
ing tlie  aortic,  was  that  mumur  that  he  had  a  dia- 
stolic or  a  systolic  murnuirf  A.     Diastolic. 

Q.  Now,  this  angina  that  comes  on  wdien  a  person 
is  lying  down  that  you  testified  a  while  ago  ahout, 
Doctor,  what  is  the  })hysiology  of  that  that  brings  on 
tliat  pain  ? 

A.  I  gave  one  (explanation  wdiich  I  have  used  in 
my  own  thoughts;  that  is  the  opinion,  and  the 
opinion  wdiich  I  hold  quite  strongly  that  cold  sheets, 
chilling  procedure  can  produce  this  type  of  thing  in 
getting  into  hed,  it  also  occurs  as  angina  diacubitus 
can  also  occur  during  sleep  and  some  of  these  may  be 
related  to  what  we  call  exertional  dreams,  and  [6:21] 
the  patient  may  dream  that  he  is  running  or  exerting 
himself  and  does  go  through  the  procedure  of  exer- 
tion and  have  his  pain  pattern  develop  as  this. 
There  are  man,y  times  in  which  we  cannot  describe 
an  exertion  or  a  particular  mechanism,  and  we  have 
to  assume  that  this  dream  does  not  break  conscious- 
ness, and  this  is  not  at  all  a  wrong  assumption, 
because  we  know  that  all — that  all  dreams  do  some- 
thing or  other,  and  the  important  thing  is  that  it 
doesn't  ever — the  dream  doesn't  get  to  the  conscious 
level  and  yet  the  whole  experience,  the  whole  exer- 
tion ])attern  can  be  follow^ed. 

Q.     Well,  then,  in  other  words,  although  the  man 
isn't   really  exercising,  he  dreams  that  he  is  and 
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therefore  his  heart  action  steps  up  and  doesn't  get 

enough  blood?  A.     Not  at  all,  Mr.  Beebe. 

Q.     Go  on. 

A.  The  feeling  of  an  activity  brings  into  play 
the  muscles  that  you  use  in  exercising  that  actiAdty, 
and  if  you  want  to  relax  just  stop  thinking  of  doing 
anything  while  3"ou  relax;  if  you  want  to  stop 
dreaming,  you  just  stop  your  dreaming;  if  you  want 
to  stop  thinking,  you  stop  trying  to  form  words  to 
yourself  and  you  will  relax.  This  is  a  distinct  activ- 
ity, and  it  can  be  a  very  severe  one  and  the  bed  can 
be  quite  smooth  or  it  can  be  entirely  torn  up,  and 
it  is  a  result  of  these  activities  that  are  developed, 
and  it  is  not  an  imaginary  one,  it's  accompanied  by 
use  of  [622]  muscular  activity. 

Q.     In  other  words,  exertion? 

A.     It  would  be  an  exertion. 

Q.  While  he  is  in  bed  or  while  he  is  laying 
down  ?  A.     Yes. 

Q.  Could  that  be  caused  because  if  a  man  is  lying 
still,  especially  if  he — the  sheets  are  cold  or  if  he 
is  cold  and  has  a  reduction  of  coronary  flow  similar 
to  what  takes  place  in  shock?  In  other  words,  the 
blood  just  simply  doesn't  get  back? 

A.  Excuse  me  for  smiling,  but  I  was  thinking 
about  the  getting  into  the  cold  sheets,  I  will  have 

to 

Q.  Well,  what  I  mean  is,  what  would  happen  to 
a  x>erson  lying  perfectly  still  and  not  moving  at  all, 
would  there  be  an  interef erence  with  his  blood  flow ; 
could  it  drop  back  to  the  point  where  there  would 
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be  an  intci-ference  of  coronary  flow  and  bring  on  a 

pain  actually  from  lack  of  any  activity? 

A.  Well,  I  think  I  could  say  yes  to  that,  that 
Would  be  another  cause. 

Q.  One  more  (juestion.  Could  a  man  have  an  inci- 
dent of  chest  wall  pain  and  then  later  on  have  a  pain 
that  was  true  angina?  A.     Well,  certainly. 

Q.     After  a  period  of  three  years  ? 

A.     Yes,  certainly. 

Mr.  Beebe:     That's  all.  Doctor.  [623] 

Redirect  Examination 
By  Mr.  Kriesien : 

Q.  Doctor,  what  has  been  your  experience,  if  you 
have  had  any,  with  reference  to  attacks  of  angina 
pectoris  following  heavy  eating,  what  is  the  reason 
for  it  and  what  is  the  frequency  of  the  occurrence? 

A.  It  is  one  of  the  common  presiding  or  precipi- 
tating causes  of  angina  pectoris.  The  reason  that  is 
used  is  this — by  the  reasoning  that  is  used  in  this 
regard  is  that  when  you  have  eaten  and  put  food  into 
the  stomach,  there  is  a  call  for  blood  to  digest  this, 
so  there  is  a  call  for  secretions  from  the  stomach  to 
digest  this  food,  therefore,  you  have  to  increase  the 
blood  supply  to  the  stomach  to  get  that  flow  of 
secretions,  that  means  that  the  heart  has  to  put  out 
more  blood,  has  to  get  more  blood  to  the  stomach  for 
the  secretions  to  digest  the  food.  This  is  estimated 
by  various  means  as  being  40  to  50  per  cent  above 
the  amount  of  blood  that  is  required  at  rest  condi- 
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tions  or  before  eating  conditions  and  that  is  one  of 
the  mechanisms.  Now,  the  digestion  of  the  stomach, 
and  that  is  another  one,  and  we  have  stai^ted  going 
into  our  visceral  regions  through  the  nervous  system 
again,  and  this  one,  I  will  admit  is  a  rather  impor- 
tant one  from  heavy  overeating  or  descriptions  of 
tremendous  exertion,  and  puts  other  factors  in  there, 
but  the  actual  mechanics  of  eating  causes  an  in- 
creased demand  upon  the  heart  to  do  a  job  of  [624] 
work. 

Q.  And  does  exertion  on  top  of  this  demand  by 
reason  of  the  eating,  at  that  time,  have  an  increased 
demand  ?  A.     It  does. 

Q.  Now,  Doctor,  I  will  ask  you  whether  or  not 
you  have  an  opinion  as  to  whether  a  reflex  from  a 
gallstone  passing  through  the  cystic  duct  sphincters 
is  or  is  not  the  more  probable  precipitating  cause  of 
the  ventricular  fibrillation  and  death  in  this  case, 
than  a  fear  reflex  coupled  with  some  pain  reflex 
which  might  arise  by  virtue  of  a  discharge  of  a 
shotgun  close  to  the  face  and  infliction  of  superficial 
injuries  in  a  man  of  the  temperament  and  experi- 
ence that  you  have  heard  described  of  Mr.  Lyons '? 

Mr.  Beebe:  I  object  to  the  question  on  the 
ground  and  for  the  reasons  that  the  witness  testified 
that  it  was  impossible  to  cause  pain,  he  has  already 
answered. 

The  Court:  You  may  answer,  but  let's  get  on 
with  it. 

The  Witness:  I  think  that  would  be  probable 
and  a  possibility. 
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Q.  (By  Mr.  Kriosien)  :  ]3y  that,  you  mean  the 
gallstone  pain  rcticx'^  A.     It  is. 

Mr.  Kriesien:     That's  all. 

Recross-Examination 
By  Mr.  Beebe : 

Q.  Doctor,  do  you  know  if  there  was  a  gall- 
bladder attack  [625]  at  all  in  this  case? 

A.  The  finding  of  a  gallstone  in  the  cystic  duct, 
I  have  testified  means  that  the  stone  had  to  pass 
from  the  gallbladder  in  the  cystic  duct,  I  don't  be- 
lieve they  form  there — I  don't  believe  it  came  back 
therefore,  I  think  my  answer  would  be  yes,  there 
had  to  be  a  gallbladder  attack  for  that  stone  to  pass 
from  the  gallbladder  into  the  cystic  duct. 

Q.  How  long  before  Mr.  Lj^ons'  death  did  that 
stone  pass  into  the  position  where  it  was  found? 

A.  I  have  no  way  of  knowing  how  long  it  took  to 
get  down  to  where  it  was. 

Q.  Now,  if  that  had  taken  several  hours,  for  ex- 
ample that  morning,  wouldn't  you  have  expected 
that  he  would  have  had  some  severe  gallbladder 
symptoms  ? 

A.  No,  sir,  Mr.  Beebe,  I  do  not  have  to  have  gall- 
bladder symptoms,  because  the  thing  I  am  thinking 
and  basing  my  opinion  on  is  an  impact,  and  this 
impact  of  a  stone  passing  this  sphincter  supersedes 
the  recognition  of  pain  in  the  same  sense  that  you 
touch  a  hot  stove  with  your  finger,  and  you  recog- 
nize pain,  this  impact  is  so  hard  and  the  reflex  is  so 
fast  that  it  gets  into  the  norvou-^.  system  and  c;r. 
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cause  a  fainting  reaction  before  you  can  even  have 
recognition  of  pain.  It  is  the — exactly  the  same 
thing  as  the  fainting  reaction  of  approaching  a  per- 
son with  a  needle,  or  he  takes  a  look  at  some  blood, 
or  you  tell  him  something  unfavorable,  [626]  and  he 
goes  out,  and  it  supersedes  the  recognition  of  pain, 
and  this  is  an  impact  and  is  a  nervous  reflex  to  the 
muscle  that  is  faster  than  pain  recognition  in  con- 
sciousness. 

Q.  AYell,  the  man  had  not  complained  of  any 
pain  at  all  that  morning,  as  a  matter  of  fact  he 
commented  on  how  good  he  was  feeling  and  the  evi- 
dence, I  think  shows  that  within  two,  three,  four,  or 
five  seconds  before  the  last  shotgun  shell  was  ex- 
ploded, that  he  shot  and  killed  a  dove.  Is  it  your 
opinion  that  that  stone  caused  that  pain  between  the 
the  first  and  second  shotgun  blasts  ? 

A.  Mr.  Beebe,  you  remember  I  have  just  said 
that  I  do  not  have  to  have  pain  to  have  cause,  but 
the  way  I  can  recognize  it,  is  from  reading  this  a 
number  of  times  and  thinking  about  it  a  great  deal, 
and  my  opinion  is  based  upon  the  findings,  and  not 
upon  the  recognition  of  pain,  and  it  gets  into  one  of 
these  reflexes  that  we  all  have  seen  medically,  of 
telling  a  patient  an  unfavorable  thing,  and  have 
them  straighten  out  like  this  (indicating)  and  go 
into  stertorous  breathing  and  even  into  convulsions 
right  there  while  you're  talking  to  them,  and  have  to 
pick  them  up  and  put  them  on  a  table.  This  happens 
often — that  they  do  not  have  a  chance  to  reason  or 
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to  recognize— this  is  what  I  have;  ti'ied  to  kooi)  away 
from— the  use  of  the  word  "pain"  and  call  it  im- 
pact. Because  it  is  an  unpact,  and  it  is  transmitted 
to  the  nervous  system  extremel}-  rapidly,  and  you 
get  a  fainting  reflex,  [627]  from  this  we  go  into  it 
deeper  and  describe  it  in  detail  from  a  neurological 
standpoint,  but  we  believe  they  can  happen. 

Q.  Doctor,  perhaps  I  misunderstood  you  con- 
cerning the  agonizing  pain  that  would  take  place 
when  this  gallstone  passed  through,  and  I  will  ask 
you  again  what  you  said  about  it? 

A.  I  said  it  can  cause  pain  passing  through  the 
sphincters,  one  of  the  agonizing  pains  from  the 
impact  and  the  fainting  can  come  before  he  could 
recognize  pain. 

Q.  Before  he  could  recognize  pain.  Well,  Doctor, 
do  you  mean  that  this  reflex  that  we  are  talking 
about  takes  place  ])efore  the  gallstone  passes 
through  that  sphincter,  either  sphincter  of  the  cystic 
duct,  this  reflex  which  would  cause  him  to  faint  ? 

A.  No,  it's  the  impact  of  a  stone  in  that 
sphincter. 

Q.     In  that  sphincter  ?  A.     Yes. 

Q.  And  as  I  miderstand,  it's  your  belief  that  that 
reflex  is  so  fast  that  he  never  feels  the  pain  ? 

A.  That  is  my  opinion  in  this  case,  that  it  was 
faster  than  the  recognition  of  pain.  He  does  not 
have  to  have  had  a  consciousness  of  pain,  everything 
is — excuse  me. 

i}.     Now,  what  in  your  opinion  caused  this  o-all- 


620  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Testimony  of  Dr.  Charles  R.  Wilson.) 

stone    to     suddenly    move    from    the     gallbladder 

through  the  sphincter? 

A.  I  have  no  opinion  as  to  why  this  gallstone  or 
any  other  [628]  gallstone  decides  to  go  from  the 
gallbladder  into  the  cystic  duct,  I  have  no  way  of 
knowing. 

Q.  Now,  Doctor,  if  we  assume,  if  we  accept  your 
premise  that  this  gallstone  was  in  the  gallbladder 
before  Mr.  Lyons'  death,  and  did  not  get  into  the 
cystic  canal  until  the  instant  of  his  death,  is  it  pos- 
sible that  a  man  dying  an  agonal  death  the  stone 
would  be  forced  through  the  cystic  duct? 

A.     Yes. 

Q.     That  would  happen? 

A.     In  my  opinion,  that  could  happen. 

Q.  And  if  that  happened,  there  would  be  no  signs 
of  the  passage  in  the  common  duct  or  the  cystic  duct 
either? 

A.  This  would  not  appear  inasmuch  as  it  is  like 
a  marble  and  should  go  through  without  any  mark 

at  all. 

Q.  Then  in  your  opinion  in  this  regard.  Doctor, 
is  it  necessarily  based  upon  an  assumption  that  the 
gallstone  was  in  the  gallbladder  up  until  just  the 
instant  before  the  fatal  incident,  otherwise  there 
could  not  have  been  that  impact? 

A.     That's  true. 

Q.  Now,  the  one  that  you  talked  about  awhile 
ago,  the  one  centimeter  stone  that  you  found  on 
autopsy,  did  you  know  that  that  stone  was  in  the 
gallbladder  before  the  man's  [629]  death? 
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A.     Well,  no,  T 

Q.     You  assumed  that? 

A.  Well,  I  have  to  by  ray  reasoning,  and  all  the 
moie  l)y  my  testimony,  and  I  believe  that  it  had  to 
be  there  but  to  say  that  I  know  it  was  there,  1  didn't 
see  it  there,  })ut  my  reasoning  would  say  that  I  be- 
litM'c  it  was  there. 

Q.     You  assumed  it? 

A.  It  was  my  opinion  that  it  was  there,  or  else 
it  couldn't  have  gotten  to  the  cystic  duet. 

Q,  But  is  it  possible  for  the  existence  of  a  stone 
in  a  gallbladder  to  be  diagnosed  by  X-ray  or  other- 
wise? A.     That's  right. 

Mr.  Beebe:     That's  all,  your  Honor. 

Mr.  Kriesien:  No  further  questions  of  the  wit- 
ness, your  Honor. 

The  Court:  You  may  be  excused,  Doctor,  thank 
you. 

Mr.  Kriesien:  May  the  doctor  be  excused  from 
fui'ther  attendance  if  he  so  desires? 

The  Court:     You  may  be  excused,  Doctor. 

(Witness  excused.) 

Mr.  Kriesien:  And  at  this  time,  the  defendant 
rests,  your  Honor. 

The  Coui-t:     The  defense  rests. 

Mr.  Beebe:  We  have  some  short  rebuttal,  your 
Honor.  [630]  I  would  say  that  it  would  not  take 
over  half  to  three-quarters  of  an  hour. 

The  Court:     All  right. 

Mr.   Maguire:     Now   your   Honor,    I   have   just 
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been  informed  that  I  am  to  be  called  upon  to  be 

present  in  the  Circuit  Court  at  one  o'clock,  and  I 

think  it  will  not  take  over  20  minutes,  but  I  would 

appreciate  it  if  we  did  not  take  up  until  two  o'clock 

today. 

The  Court:  Ordinarily  I  don't  recognize  State 
courts,  but  you  are  a  master  of  the  Bar  here,  so  I 
will  accede  to  your  wishes. 

Mr.  Maguire :     Thank  you  very  much. 

The  Court:  The  Court  will  recess  imtil  two 
o  'clock. 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.) 

The  Court:     Proceed. 

Mr.  Maguire :     Call  Dr.  John  Raaf .  [631] 

DR.  JOHN  RAAF 
was  thereupon  produced  as  a  witness  on  behalf  of 
the   plaintiff   herein   and,   having   been    first    duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Maguire : 

Q.     You  are  Dr.  John  Raaf?  A.     I  am. 

Q.  Are  you  a  duly  licensed  and  practicing  physi- 
cian and  surgeon  in  the  State  of  Oregon,  Doctor? 

A.    Yes,  sir. 

Q.  Doctor,  what  are  your  educational  qualifica- 
tions ? 
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A.  I  wont  to  medical  school  at  Stanford  Univer- 
sity and  I  graduated  in  1929.  After  that  I  went  to 
Ror'liester,  New  York,  in  the  school  of  medicine  and 
dentistry  and  spent  two  years  in  the  department  of 
surgery.  Following  those  two  years,  I  went  to  Mayo 
Clinic  and  I  finished  the  ensuing  five  years  in  the 
department  of  general  surgery  and  neurological 
surgery.  In  1936  T  came  to  Portland. 

Q.  Doctor,  do  you  have  a  specialty  in  the  prac- 
tice of  medicine?  A.     I  have. 

Q.     What  is  your  specialty? 

A.     r  specialize  in  neurological  surgery. 

Q.  Are  you  certified  by  any  American  board  in 
that  specialty,  Doctor?  [632] 

A.  T  am  certified  by  the  American  Board  of 
Neurological  Surgeons. 

Q.  Did  you  say,  Doctor,  how  long  you  had  prac- 
ticed that  specialty  in  Portland,  Oregon? 

A.  Yes;  I  practiced  in  Portland,  Oregon,  a  little 
more  than  19  years. 

Q.  And,  Doctor,  ai'e  you  on  the  staff  of  any 
hospitals  here  in  Portland? 

A.  T  am  on  the  staff  of  the  Good  Samaritan  and 
St.  Vincent's  Hospitals  and  the  University  of  Ore- 
gon Medical  Hospital  and  Portland  Sanitarium 
Hospital. 

Q.  Doctor,  do  you  have  any  connection  with  any 
medical  school  as  a  teacher  or  professor? 

A.  I  am  head  of  the  Division  of  Neurological 
Surgery  at  the  University  of  Oregon  Medical 
School. 
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Q.  Dr.  Raaf,  can  arthritis,  spinal  arthritis  cause 
constricting  chest  pains  with  radiations  down  the 
arms  which  simulate  the  pain  of  coronary  disease? 

A.     I  think  that  it  can. 

Q.     In  your  practice  have  you  seen  such  cases'? 

A.     I  have. 

Q.     Is  is  a  fairly  common  thing?  A.     Yes. 

Q.  Doctor,  have  you  ever,  in  your  experience, 
had  such  a  case  in  which  there  was  a  previous  diag- 
nosis of  coronary  [633]  disease? 

A.     Yes;  I  am  sure  that  that  is  true,  I  haven't 
my  files  here,  but  I  see  it  on  frequent  occasions  that 
a  patient  will  have  the  diagnosis  of  suspected  cor-    ' 
onary  disease  and  turn  out  to  be  arthritis  with  a 
radicular  type  of  pain  in  the  chest  and  in  the  arms.    , 

Q.     Doctor,   how   does   the   arthritis   cause   such   I 
pain  ? 

A.  Well,  usually  there  is  an  inflammatory  reac- 
tion started  in  the  arthritic  joint  and  that  may  cause 
the  neuritis  in  the  nerves  that  go  to  the  chest  or  the 
arms  or  there  may  be  actually  an  impingement  or 
pressure  on  the  nerves  to  those  areas  that  is  causing 
the  pain. 

Q.  Now,  Doctor,  are  there  any  other  causes 
within  your  field  which  commonly  produce  pains  in 
the  chest  and  arms  which  simulate  coronary  disease  ? 

A.  Yes;  anything  that  causes  pressure  on  the 
nerves  that  go  to  the  chest  wall  or  to  the  arms  can 
produce  pain  which  simulates  coronary  disease.  For 
example,  the  spinal  cord  tumor  or  what  you  call  a 
protracted  intervertebral  disc  and  even  an  inflam- 
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niatory  reaction  in  the  nerves  to  the  areas  that  is  in 
the  chest  and  arms  and  can  produce  tliis  pain  which 
simuUites  the  j)ain  of  coronary  disease. 

Q.  Will  you  explain  in  a  little  more  detail  what 
you  mean  by  an  inflammatory  process  of  the  nerse 
roots  ? 

A.  Well,  inflammatory  process  is  a  process,  an 
infectious  [634]  process,  the  focus  of  the  infection 
nia>'  be  somewhere  else  in  the  body,  and  the  focus 
of  the  infection  maybe  can  tell  us  it  is  gallbladder 
disease  or  any  other  place  in  the  body  where  there 
is  infection.  The  infection  may  be  disseminated  by 
the  blood  stream  and  affect  nerves  in  the  various 
parts  of  the  body. 

Q.  Are  there  any  well-knowm  situations  of  that 
kind,  for  example  that  are  well  enough  known  to 
have  been  known  as  a  syndrome? 

A.  Oh,  there  is  Guylliam-Boarre,  maybe  I  could 
spell  it,  G-u-y-1-l-i-a-m  hyphen  B-o-a-r-r-e  (spell- 
ing). 

Q.  And  w^hat  is  the  cause  of  that  syndrome. 
Doctor  ? 

A.  It's — this  syndrome  generally  follows  an  in- 
fectious spot  on  the  body  and  is  thought  to  be  a 
virus  infection  spreading  to  the  nerves. 

]Mr.  INfa^uire:    You  mav  cross-examine. 
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Cross-Examination 
By  Mr.  Kriesien: 

Q.  Dr.  Raaf,  is  this  condition  of  which  we  have 
been  talking,  the  arthritis,  a  progressive  condition? 

A.  Usually  arthritis  is  progressive,  but  the  pain 
from  arthritis  is  not  necessarily  so. 

Q.     I  see. 

A.  We  frequently  see  a  patient  with  pain  which 
we  feel  certain  is  due  to  arthritis  and  then  for  some 
reason  or  other,  [635]  possibly  the  subsidence  of 
the  inflammatory  reaction  around  the  arthritic 
areas  the  pain  will  disappear  and  the  patient  will 
have  no  more  complaints. 

Q.  Have  you  ever  had  a  case  where  a  man  has 
had  no  complaint  of  an  arthritic  condition,  and  af- 
terwards was  hurrying  across  a  lumber  dock  and 
was  seized  with  constricting  chest  and  arm  radiation 
pains  to  the  extent  that  he  could  not  hold  a  tele- 
phone without  having  had  prior  symptoms  of  an 
arthritic  condition  *? 

A.  I  don't  know^  whether  I  have  heard  of  exactly 
similar  cases  where  a  man  was  hurrying  across  a 
lumber  dock,  but  it  seems  to  me  that  that  would 
not  be  out  of  keeping  with  an  arthritic  condition. 
Pains  from  arthritis  come  and  go  for  no  known 
reason. 

Q.  Well,  without  ever  having  had  any  past  his- 
tory of  an  arthritic  condtion,  do  you  believe  that  it 
is  possible  that  you  would  have  chest  and  arm  radia- 
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tion  pains  from  hurrying  across  a  lumber  dock  to 
the  extent  that  an  individual  coukhi't  hold  a  tele- 
phone 1 

A.  May  I  answer  that  this  way:  1  know  fiom 
personal  exj)erience  that  two  or  tliree  years  ago  I 
was  having  some  pain  at  intermittent  intei^vals  and 
I  myself  wondered,  well,  could  this  be  coronary  com- 
ing on,  but  I  had  never  had  any  signs  of  heart  dis- 
ease, so  I  didn't  even  bother  to  have  an  electro- 
cardiogram run,  but  these  pains  would  occur  at 
various  intervals,  [636]  and  it  wasn't  until  a  horse 
fell  on  me  that  I  had  an  X-ray  and  knew  that  I  had 
a  little  arthritis.  Now,  would  that  example  answer 
your  question '?  Does  it  answ^er  your  question  ? 

Q.  No;  it  doesn't.  Doctor.  My  question  is 
whether,  without  any  past  history  of  an  arthritic 
condition,  that  you  would  be  struck  with  such  chest 
and  arm  radiation  i)ains  that  you  couldn't  hold  a 
telephone  ? 

A.     AVell,  I  think  that  is  entirely  possible. 

Q.  Now,  Doctor,  w^ould  that  individual  be  able  to 
go  on  for  a  period  of  three  years  and  then  have  an 
attack  of  the  constricting  chest  and  arm  radiating 
pains  when  he  was  lying  in  bed? 

A.     I  think  so. 

Q.  Now-,  w^ould  that  condition  manifest  itself  in 
an  individual  engaged  in  rather  excessive  physical 
exertion  in  fighting  a  marlin  weighing  approxi- 
mately 200  pounds  for  a  period  of  a  half  hour  where 
he  was  pulling  back  and  forth  and  swinging  aroimd, 
would  thnt  arthritic  coiulition  manifest  itself  then;' 
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A.  I  assume  you  mean  that  he  had  the  arthritic 
pains  some  years  before  and  then 

Q.  Now,  I  will  repeat  that  again;  four  days  be- 
fore that  he  had  chest  and  arm  radiation  pains  and 
then  four  days  later  engaged  in  strenuous  activity, 
would  he  do  that  without  pain? 

A.  Well,  arthritic  pains  come  and  go  with  some 
irregularity.  I  think  he  could  have  had,  sometimes 
persons  have  arthritic  [637]  conditions,  and  then 
they  can  even  engage  in  rather  severe  activity  and 
it  would  not  produce  the  same  thing. 

Q.  These  pains  can  also  come  from  a  heart  con- 
dition, can  they  not  ? 

A.  Pains  to  the  chest  and  arm  can  come  from 
heart  condition. 

Mr.  Kriesien:     That's  all. 

Mr.  Maguire:  I  have  no  further  questions.  Dr. 
Raaf. 

The  Court:  You  may  be  excused,  Doctor,  thank 
you. 

(Witness  excused.) 

Mr.  Beebe:  Mr.  Maguire  has  gone  to  look  for 
another  witness,  your  Honor,  I  am  sorry  about  the 
delay,  your  Honor. 

Mr.  Maguire:  Both  the  witnesses  have  already 
left  their  offices  before  I  called. 

The  Court:  All  right,  we  will  be  in  recess  until 
they  come. 

(Whereupon,  a  short  recess  was  had.) 
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The  Court:     Proceed. 

Mr.  Maftiiire:  We  will  call  Dr.  Rush  back  to  the 
stand.  [638] 

DR.  HOMER  P.  RUSH 

recalled  as  a  witness  on  behalf  of  the  plaintiff  on 
rebuttal,  having  been  previously  duly  sworn,  testi- 
fied further  as  follows: 

Direct  Examination 
By  Mr.  Beebe: 

Q.  Doctor,  yesterday,  we  had  some  testimony 
with  respect  to  the  question  of  radicular  pains  com- 
ing from  arthritis,  and  without  repeating  what  that 
testimony  was,  have  you  had  any  experiences  in 
your  practice  where  a  person  Avas  having  pain, 
radiating  arm  pains,  come  in  for  treatment  and  you 
discover  another  source  of  those  pains  ? 

A.     I  have. 

Q.     Has  that  been  often? 

A.     I  would  say  very  frequently. 

Q.  Have  you  been  able  to  determine  what  the 
cause  of  those  simulating  pains  was  ? 

A.  We  have  in  many  of  the  cases,  we  have  in 
some  of  them,  that  we  couldn't  but  I  think  in  a  good 
percentage  we  have. 

Q.  And  those  persons  who  have  those  simulated 
pains,  do  they  have  any  particular  occupational 
physical  work  that — to  which  they  are  quite  often 
associated  ? 

A.  Well,  I  suppose  being  a  teacher,  it's  hard  for 
me  to  answer  yes  or  no.  If  the  Court  will  permit, 
I  would  rather  give  a  little  discussion  on  chest  pain, 
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because  I  think  it  will  point  it  out  much   [639] 

better. 

Q.     All  right,  go  ahead. 

A.  The  general  diagnosing  of  a  chest  pain  has 
been  a  problem  that  has  ])een  studied  quite  consider- 
ably for  the  past  many  years  and  there  have  ])een 
many,  many  articles  written  on  it.  I  think  it's  fair 
to  say  in  my  own  i)atients,  my  work  being  largely 
cardiology,  that  the  big  majority  that  come  to  me 
and  most  of  them  are  referred  from  other  doctors, 
come  because  it's  thought  they  had  heart  pain,  and 
the  majority  do  not  have  heart  pains.  It's  usually 
some  other  cause.  There  are  many  occupations  that 
will  predispose  to  getting  chest  pain,  one  type  or 
another.  A  chest  wall  pain,  which  is  wall  hyper- 
trophic arthritis  of  the  spine  or  radicular  irritation 
of  the  intercostal  nerve,  is  quite  a  common  source 
of  pain  among  stenographers,  among  truck  drivers, 
cowboys  that  are  riding  the  range  and  on  a  horse, 
and  probably  the  greatest  occui)ational  factor  on 
left-sided  pain  are  dentists,  of  course  it  it  quite  ob- 
AT.OUS  to  imderstand  why  because  the  right-handed 
dentist  always  works  on  the  right  side  and  he  al- 
ways leans  toward  the  left,  and  any  dentist  that  has 
done  that  type  of  work  over  15  years  or  so  will  get 
left-sided  pain,  and  it  will  come  out  on  the  side  of 
his  chest  from  the  nerve  endings  there. 

Q.  Now,  what,  on  the  arthritis  itself,  have  you 
known  and  observed  instances  where  the  syndrome 
of  chest  pain  and  radiating  down  the  arms  have 
been  caused  or  due  to  arthritis  and  not  to  anv  dis- 
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ease  or  any  abnormality  of  heart  structure?  [G40] 

A.  I  have.  In  fact  they — tliat  I  am  sjjeaking 
about  with  the  dentists  due  to  the  hypertrophic 
ai'thi'itis  that  develo])s. 

Q.  Is  it  from  the  history  given  by  the  patient  as 
to  the  nature  of  the  pains,  is  that  of  the  same  or 
characteristics  as  coronary  pains? 

A.  Usually  not,  I  think  one  would  have  to  again 
explain  that  in  a  little  more  detaih  Typical  anginal 
pain  is  one  type  of  pain.  Coronary  insufficiency  is 
another  type  of  pain.  Coronary  thrombosis  is  an- 
other type  as  regards  its  characteristics.  Now,  there 
are  many  cases  that  are  not  typical. 

Q.     Any  of  these  three? 

A.  Now,  typical  anginal  pain  differs  from  radic- 
ular pain  or  hy])ertrophic  arthritis  of  the  spine  and 
is  quite  easy  to  determine,  but  again  there  are  many 
of  them  that  are  not  typical  and  they  demand  a  lot 
of  investigation.  In  my  own  office,  we  have  a  pain 
sheet  worked  \\\)  that  is  a  matter  of  the  patient  just 
keeping  on  answering  these  questions,  and  I  think 
there  are  four  typewritten  pages,  in  other  words, 
there  are  many  factors  that  one  has  to  go  into  on 
chest  pain.  Does  that  answer  your  question? 

Q.  I  think  it  does ;  yes.  Now,  with  regard  to  the 
reflex  in  the  sympathetic  or  parasympathetic  nerve 
system,  either  from  pain  in  some  other  part,  of  the 
body  or  from  anger  or  fear  or  any  strong  emotion, 
what  is  the  mechanism  of  that  [641]  reflex,  pre- 
cisely what  happens  as  far  as  medical  science  knows 
it? 
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Mr.  Kriesien:  If  the  Court  please,  I  will  object 
to  that  question.  It  has  been  testified  to  previously. 

The  Court:  I  think  that  has  been  gone  over 
before. 

Mr.  Beebe :  Very  well,  I  will  be  glad  to  withdraw 
it. 

Q.  (By  Mr.  Beebe) :  Doctor,  with  respect  to 
gallstones  as  I  think  you  call  it  colic? 

A.     Gallstone  colic  is  the  term,  yes. 

Q.  Have  you  ever  heard  or  have  you  ever  read 
of  any  person  who  has  had  a  coronary  insufficiency 
brought  about  by  the  pain  of  gallstones? 

Mr.  Kriesien:  If  the  Court  please,  the  same  ob- 
jection that  it  has  been  gone  into  before. 

The  Court:    Asked  and  answered.  Sustained. 

Mr.  Beebe:    That's  all. 

Mr.  Kriesien:    No  cross-examination. 

The  Court:    You  may  be  excused,  Doctor. 

The  Witness :    Thank  you. 

(Witness  excused.) 
Mr.  MagTiire:    Dr.  William  Lehman.  [642] 
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DR.  WILLIAM  LEWIS   LEHMAN 

recalled  as  a  witness  on  behalf  of  the  plaintiff  on  re- 
buttiil,  ha\ing  been  previously  duly  sworn,  testified 
further  as  follows: 

Direct  Examination 
By  Mr.  Maguire : 

Q.  Referring  to  the  structure,  Doctor,  of  the 
cystic  canal  which  is,  as  I  understand  it,  from  the 
gallbladder  to  the  common  gall  duct,  is  there  more 
than  one  valve  in  that  channel? 

A.  It  is  a  system  of  valves  that  one  might  con- 
sider it  as  one  valve,  but  it  is  a  spiral  valve  which 
begins  at  the  outlet  of  the  gallbladder  and  pretty 
much  extends  down  to  the  point  of  its  junction  with 
the  common  bile  duct. 

Q.  Now,  have  you  ever  known  or  do  you  think  it 
physically  i)ossible  for  a  gallstone  of  one  centimeter 
in  diameter  to  be  forced  through  the  common — the 
cystic  duct? 

Mr.  Kriesien:  Objected  to  on  the  groimd  that 
the  question  has  been  asked  and  answered. 

The  Court:  Well,  I  will  allow  this  question,  but 
don't  get  in  the  field  of  repetition. 

Mr.  Maguire :    I  am  trying  not  to,  your  Honor. 

The  Witness:  Would  you  repeat  the  question, 
please  ? 

The  Court :    Read  the  question,  Mr.  Re])orter. 

(Question  read.) 
Tl^-e  Witness:    As  T  understand  the  question,  can 
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a  gallstone  pass  through  the  cystic  duct  from  the 
gallbladder   to   [643]   the   common   duct,   can   that 
happen  % 

Q.     Of  one  centimeter  in  diameter? 

A.  A  one  centimeter  can  pass  through  that  duct, 
yes,  sir. 

Q.  And  if  it  does  so,  what  is  the  necessary  patho- 
logical effect? 

A.  Such  a  stone,  one  centimeter  in  diameter 
which  is  slightly  less  than  half  an  inch  in  diameter 
would  produce  in  its  passage  through  the  duct,  con- 
siderable trauma  or  injury  to  the  lining  of  the 
cystic  duct.  The  duct  is  normally  three  millimeters 
in  diameter,  which  is  one-eighth  of  an  inch,  and  a 
centimeter  stone  is  a  ten-millimeter  stone  or  three 
times  the  normal  diameter  of  the  cystic  duct,  so 
that  in  passing  through,  certain  tissue  structures 
would  have  to  be  torn  and  traumatized. 

Q.     Would  those  be  observable  in  autopsy? 

A.     Yes. 

Q.  Would  it  be  correct  to  say  that  there  is  not 
enough  elasticity  of  the  wall  of  that  duct  to  permit 
the  passage  of  such  a  stone  without  doing  damage  to 
the  tissues?  A.     I  believe  so. 

Q.  Now,  there  has  been  in  this  case,  there  has 
been  some  mention  of  aortic  valves  that  were  thick- 
ened and  hardened,  aortic  valves  which  were  covered 
and  cemented  with  atheromatous  plaques,  do  you 
have  here  in  the  courtoom  an  example  of  each  one  of 
that  kind?  A.     Yes;  I  do,  sir.  [644] 

Q.     Are  they  mainly  observable  by  non-technical 
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eyes?  A.     I  am  sure  they  are. 

Q.     Do  you  have  them  there  in  that  dish,  Doctoi*  i 

A.    Yes,  sir. 

Mr.  Maguire:  May  I  approach  the  witness,  your 
Honor  ? 

The  Court:    Yes. 

Mr.  Mize:  Your  Honor,  I'd  like  to  make  an  o))- 
jection  at  this  time  to  this  line  of  questioning  on 
the  gromid  and  for  the  reason  that  this  matter  has 
all  been  gone  into  in  their  case  in  chief  and  has  been 
testified  to  at  great  length  by  Dr.  Chamberlain,  by 
Dr.  Rush,  and  by  their  other  experts,  as  a  matter  of 
fact,  we  have  had  charts  of  hearts  in  this  case  in 
their  case  in  chief.  I  do  not  think  it  is  proper  re- 
buttal testimony. 

The  Court:  I  think  you  are  probably  right,  but 
I  want  to  see  what  the  doctor  has  there. 

Mr.  Mize:     May  we  apj^ roach,  too,  your  Honor? 

The  Court:  Yes,  certainly;  you  might  as  well 
look  at  it. 

The  Witness:  The  object  here  is  a  human  heart. 
The  heart  is  perhaps  distingTiishable  only  from  an 
ox  heart  or  a  calf  heart  by  some  minor  changes  in 
its  anatomy,  and  in  order  to  orient  your  Honor,  I 
would  like  to  have  you  see  this ;  this  is  the  right  side 
of  the  heart  (indicating)  where  blood  enters  into  it, 
and  the  left  side  of  the  heart  where  [645]  blood 
leaves.  Now  then,  the  aortic  semilunar  valves  are 
the  valves  at  the  exit  from  the  main  pump  on  the 
left-hand  side  of  the  heart  and  they  are  three  in 
ininil^er,  vwd  thev  are  all  semilunar  valves,  and  ilicv 
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have  an  edge,  they  are  called  cusps,  that  is  because 
they  do  have  a  cup-like  edge  or  cup-like  formation 
in  their  anatomy.  Now,  inasmuch  as  they,  when  put 
together  close  otf  the  return  flow  of  the  blood  be- 
cause the  column  of  blood  which  w^ould  be  forced 
backward  because  the  blood  is  flowing  forward, 
would  tend  to  flow  ])ackward,  but  that  in  so  doing 
would  strike  upon  the  cusps  forcing  it  to  the  center 
of  the  openings,  and  the  three  then  meeting  each 
other  in  the  center  of  the  channel  would  restrict  any 
back  flow  of  blood.  That  is  the  function  of  these 
valves.  Now,  these  valves  have  actually  some  harden- 
ing and  some  thickening  obviously,  they  are  here 
to  demonstrate  for  that  purpose,  and  this  hardening 
and  this  thickening  due  to  the  plaque-like  deposits 
of  the  calcium  and  what  we  call  cholesterol,  a  harder 
substance 

The  Court :  How  old  was  the  individual  who  once 
owned  that  heart? 

The  Witness:  This  individual  was  46  years  old. 
This  valve  now  then,  is  somewhat  changed  from 
normal  because  of  hardening  of  the  artery  situation, 
the  aging  process  which  affects  all  of  us.  This  valve 
in  particular  is  stiffened  and  hardened  as  to  a  degree 
and  in  order  for  you  to  see  what  [646]  would  happen 
in  a  normal  heart,  it  would  be  someone  like  this, 
very  thin  tissue  paper-like  structure  which  operates 
as  a  valve  for  another  portion  of  the  heart,  but  I 
w^ould  like  to  point  out  that  although  these  valves 
are  hardened  and  they  are  stiffened  to  a  degree, 
they  are  nevertheless  competent  and  this  person  did 
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not  have,  as  we  eoiild  determine  or  as  we  could  de- 
tect from  the  medical  history,  he  did  not  have  any 
anginal  pain. 

Q.  Does  that  mean  that  the  valve  was  not  doing 
its  work  or  what? 

A.  No;  it  means  that  this  valve  system,  this 
aortic  semilunar  valve  system  actually  is  a  compe- 
tent and  functional  one  and  did  its  joh. 

Q.  Does  that  valve  that  you  have  heen  talking 
about,  does  that 

Mr.  Mize:  May  it  please  the  Court,  I  would  like 
to  inter] )ose  an  objection  that  any  testimony  here 
as  to  the  condition  of  this  heart,  belonging  to  some- 
body else  is  certainly  not  important  to  this  case. 

The  Court:  Well,  purely  the  object  of  the  doc- 
tor's testimony  is  for  the  purposes  of  illustration. 
Ov(»rruled. 

Q.  (By  Mr.  MagTiire) :  Now,  does  that  valve 
that  you  are  talking  about,  does  that  have  athero- 
matous deposits  on  it?  A.     Yes,  sir;  it  has. 

Q.     Will  you  show  it  to  the  Court?  [647] 

A.  They  are  these  yellowish  firm  plaques  which 
are  hardened.  This  structure  it  is — I  can  flick  it 
with  my  finger,  and  it  gives  a  hardened  firm  consist- 
ency which  is  abnormal,  it  is  an  aging  and  wear  and 
tear  process,  and  it  should  be  more  like  this  valve, 
which  is  soft  and  moves  easily. 

The  Court :    More  flexible  ? 

The  Witness :    Indeed,  correct. 

Q.     (By  Mr.  Maguire)  :    Now  then,  do  you  have 
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a  heart  valve,  an  aortic  valve  which  is  covered  and 

cemented  % 

A.  Yes;  I  do,  and  it  is  entirely  different.  This 
now  represents  from  another  heart  this  same  area 
but  in  a  patient  who  had  an  entirely  different 
character  to  his  heart  valves.  Here  there  is  consider- 
able deposits  of  calcium  or  stone  and  fibrous  tissue 
and  yellowish  cholesterol  again,  and  you  will  notice 
that  there  is  no  flexibility  whatsoever,  and  he  has 
the  deposition  actually  of  rock-like  material  and 
his  only  opening  through  this  system  is  by  means  of 
that  small  slit.  This,  is  hard-like,  cemented  valve 
system  and  this  is  one  that  is  hardened  or  stiffened. 

The  Court:  All  right,  let's  put  Yorick  away  now 
for  a  while. 

Q.  (By  Mr.  Maguire) :  Now,  with  the  aortic 
valve  in  the  last  example,  would  that  be  a  competent 
valve?  A.     No,  sir. 

Q.     Why  not?  [648] 

A.  Because  it  is  no  longer  flexible,  it  is  com- 
pletely changed.  The  valves  are  fused,  they  have  de- 
posits of  calcium  and  other  carbohydrates  and  stones 
and  this  is  a  strictly  incompetent  valve,  which  pro- 
duces certain  changes  in  the  heart  as  a  result  of 
this  involvement. 

Q.     And  would  that  cause  aortic  insufficiency? 

A.  This  is  a  stenosis.  Primarily  this  is  a  stenotic 
heart  valve  and  as  such,  insufficiency,  if  any,  is  a 
minor  change. 

Q.  And  is  the  first  one  you  showed,  would  that 
l)rin2:  about  aortic  insufficiency? 
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Mr.  Kriesien:  Tf  the  Court  please,  I  would  like 
to  object  to  that  as  being  incompetent,  irrelevant, 
and  inmiaterial. 

The  Court:  That  has  been  gone  into,  Mr.  Ma- 
guire,  I  don't  think  I  can  become  enlightened  any 
further  than  I  am  on  that. 

Mr.  Maguire:    Very  well. 

Q.  (By  Mr.  Maguire)  :  Now,  assuming  that  you 
had  a  gallstone  of  one  centimeter  in  diameter,  could 
that  be — and  assuming  that  it  could  get  through  the 
cystic  canal,  would  that  be  a  matter  of  considerable 
lengih  of  time  or  a  short  length  of  time,  seconds, 
or  what? 

Mr.  Kriesien:  Your  Honor,  I  object  to  that  on 
the  ground  and  for  the  reasons  that  that  was  gone 
into  in  their  case  in  chief,  and  I  would  like  the 
further  objection  on  the  groimd  and  for  the  reason 
that  that  was  brought  out  by  Dr.  Rush,  [649]  he 
described  the  heai*t,  pointed  out  the  position  of  it, 
he  pointed  out  the  passage  of  the  gallstones. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Maguire)  :  Assuming  that  there  was 
a  gallstone  of  one  centimeter  in  the  common  gall 
duct,  would  the  transportation — and  that  was  the 
common  duct  or  rather  the  common  gall  duct  and 
the  cystic  duct — what  do  you  call  the  w^hole  thing — 
assuming  that  there  was  a  gallstone  of  one  centi- 
meter in  size  which  is  in  the  common  gall  duct  and 
the  body  was  of  a  deceased,  was  transported  over  a 
verv  substantial  number  of  miles,  T  have  forgotteii 
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the  number  of  miles,  I  think  it  is  30  or  40,  over 
rough  roads,  what  can  you  state  as  to  the  likelihood 
of  the  position  of  that  gallstone  being  changed  from 
the  position  which  it  was  in  at  the  time  of  death, 
either  to  bring  it  up  closer  to  where  the  cystic  canal 
joins  the  common  duct   or  vice  versa? 

Mr.  Mize:  Your  Honor  I  object  to  that  question 
on  the  ground  that  this  was  all  a  matter  of  their 
case  in  chief  and  is  not  a  matter  of  proper  rebuttal 
testimony. 

The  Court:    Do  you  want  to  be  heard? 

Mr.  Maguire:  Yes,  your  Honor;  the  defense,  at 
least  part  of  the  defense  is  from  one  witness  that 
the  position  in  which  the  gallstone  was  found  at  that 
junction  is  itself  significant  from  Dr.  Wilson's  testi- 
mony, and  certainly  this  is  in  rebuttal  to  that.  [650] 

The  Court:    All  right,  I  will  allow  the  question. 

The  Witness :  As  I  understand  it,  you  would  like 
to  know  what  the  position  of  this  gallstone  means  in 
regard  to  any  change  or  shifting  of  the  body  after 
death? 

Q.     (By  Mr.  Maguire) :    Yes. 

A.  It  is  possible  that  this  gallstone  could  have 
moved  up  or  down  in  the  common  bile  duct,  and  it 
is  possible  that  it  could  also  have  been  forced  back 
into  the  cystic  duct  or  the  common  duct,  particularly 
since  the  autopsy  indicates  that  this  was  found  at 
the  junction  of  the  two  ducts. 

Mr.  Maguire :    That  is  all. 

Mr.  Mize :    No  questions,  your  Honor. 
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The  Court:    Tliaiik  yuu,  Dr.  Lehman,  you  may  be 
excused. 

(Witness  excused.) 

Mr.  Maguire :    I  would  like  to  ask  Mrs.  Lyons  one 
question.  Will  you  tixlvc  the  stand,  please?  [651] 

JANE  S.  LYONS 
recalled  as  a  witness  on  behalf  of  the  plaintiff  on 
rebuttal,  having-  been  previously  duly  sworn,  testi- 
fied further  as  follows : 

Direct  Examination 
By  Mr.  Maguire: 

Q.  I  might  say  that  this  was  a  matter  that  was 
not  known  to  us  until  yesterday.  Mrs.  Lyons,  about 
the  time  or  shortly  earlier,  did  Mr.  Lyons  suffer  any 
injury  to  his  spine? 

A.  Before  we  were  married  he  had  had  an  injury 
to  his  spine  in  a  mill  accident. 

Q.     And  was  it  of  any  substantial  extent? 

A.     I  beg  your  pardon? 

Q.  Was  it  of  substantial  extent;  did  it  affect  the 
whole  spine? 

Mr.  Mize:  If  the  Court  please,  I  don't  believe 
that  this  witness  is  qualified  to  state  as  to  whether 
it  affected  the  spine. 

The  Court:  No;  you  may  describe  the  natui'e  of 
the  injury,  Mrs.  Lyons,  if  you  will,  as  you  remember 
it. 

Q.     (By  Mr.  Maguire) :     And  the  nature  of  tlie 
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accident,  if  you  will  be  so  good — if  I  may  add  it. 

Mr.  Kriesien:  And  that  she  knows  this  of  her 
own  knowledge. 

The  Court :  I  am  assuming  that  you  weren't  there 
when  the  accident  happened  ?  [652] 

The  Witness :    I  was  not. 

The  Court:  Can  you  describe  his  physical  condi- 
tion after  the  accident? 

The  Witness:  The  accident  was  prior  to  our 
marriage,  and  how  many  years  before,  I  really  don't 
know,  but  it  was  an  injury  which  involved  his  hav- 
ing been  caught  in  a  piece  of  machinery. 

Mr.  Mize:  Now,  your  Honor,  I  would  like  to 
object  to  that  answer,  because  it  is  obvious  that  this 
witness  only  knows  of  the  condition  of  this  man 
after  the  accident  occurred. 

The  Court :  Mrs.  Lyons,  how  many  years  was  this 
before  your  marriage  to  Mr.  Lyons,  can  you  re- 
member ? 

The  Witness :  That,  your  Honor,  I  could  not  say, 
but  I  know  he  was  treated  for  his  spine. 

The  Court:    I  beg  your  pardon? 

The  Witness:  I  mean  he  was  treated  for  this 
condition  after  we  were  married. 

The  Court:  Oh,  he  was  treated  after  you  were 
married  ? 

The  Witness:    Yes. 

The  Court :  Do  you  know  what  treatment  to  your 
own  knowledge  this  consisted  of? 

The  Witness:    Yes;  I  do. 

The  Court:     Will  vou  describe  that  treatment? 
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The  Witness:     Yes.  It  involved  an  injury  to  the 
spine  which  would,  at  times  due  to  movement  which 
was  not  an  exertion  [653]  of  heavy  lifting,  but  a 
throwing  out  of  the  spine  which  involves  discs  to 
the  extent  that  it  was  very  x)ainful  in  movement. 
At  times  my  husband  could  hardly  move  his  legs 
and  we  would  have  to  call  a  doctor  in  to— as  I  re- 
member one  instance  he  stretched  him  between  two 
chairs  and  suddenly  did  this    (indicating)    to  his 
back  which  threw  that  back  into  place.  Later,  Dr. 
McKeown  had  my  husband  wear  a  canvas  belt  which 
had  a   wedge-shape   ridge   in  it   that   fit   into   the 
hollow  of  the  back,  which  gave  support  so  that  in 
a  lifting  or  a  sudden  turning  the  back  would  be  sup- 
ported, and  after  wearing  that  canvas  belt  for  some 
time,  it  seemed  to  strengthen  it  to  the  point  where 
he  put  it  aside  and  the  only  other  occurrence  I  re- 
member of  his  having  thrown  it  out  again  was  lying 
on  a  pad  in  Palm  Springs  taking  a  sun  bath,  he 
was  called  to  the  telephone  and  flipped  his  legs  over 
this  way  (indicating)  and  started  to  hurry  and  just 
had  to  stop  in  midair,  you  might  say,  because  of 
the  pain  in  his  back,  which  was  again  this  throwing 
out  of  his  back. 
Mr.  Maguire :    That 's  all  ? 

The  Witness:    That  is  all  the  knowledge  I  have 
of  it. 
Mr.  Maguire:    That's  all. 
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Cross-Examination 
By  Mr.  Mize: 

Q.  Oh,  Mrs.  Lyons,  I  think  that  you  said  on 
direct  testimony  at  the  start  of  this  case  that  you 
never — ^your  husband  never  [654]  complained  of 
any  pain  in  his  chest  or  down  his  arms  until  that 
morning  at  Palm  Springs;  that  is  correct,  is  it  not? 

A.     Yes ;  it  is. 

Mr.  Mize:    That's  all,  thank  you,  Mrs.  Lyons. 

Mr.  Maguire:     That's  all. 

The  Court:    You  may  be  excused. 

(Witness  excused.) 

Mr.   Maguire:     The  plaintiff  rests. 

The  Court:  All  right  now,  gentlemen,  what  is 
your  pleasure  with  regard  to  this  matter? 

Mr.  Beebe:  If  the  Court  wishes,  I  believe  the 
plaintiff  is  prepared  to  submit  argument  upon  the 
facts  and  the  law  to  the  Court  and  we  are  ready  to 
proceed  at  this  time  with  that. 

The  Coui't :  Well,  in  that  regard  I  prefer  to  have 
your  arguments  in  writing  to  enable  me  to  keep 
them  better  in  mind.  And  you  may  make  reference 
to  the  testimony  as  you  feel  necessary.  There  is 
only  one  point  of  law  as  I  see  it,  and  that  is  the 
Oregon  terminology  of  a  contract. 

Mr.  Kriesien:  Insofar  as  disease  being  a  con- 
tributing factor,  that  is  correct,  your  Honor,  there 
are  other  phases  being  involved  as  to  the  burden  of 
proof  and  such  things. 

The  Court:    I  understand,  of  course,  it  would  be 
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of  inestimable  value  to  have  a  transcript  of  the  testi- 
mony, but  T  don't  want  to  place  any  additional  hur- 
(leu  u])on  you  [()55]  j^entlemen,  so  you  may  make 
some  reference  to  the  transcript  as  rec^ards  some 
j)articular  ])oint  of  the  testimony,  particularly  the 
testimony  of — well,  the  testimony  of  doctors,  that 
is  all  there  is. 

Mr.  Kriesien:    That  is  correct,  your  Honor. 

Mr.  Beebe:  May  the  Court  please,  the  plaintiff 
will  be  ])leased  to  undertake  the  expense  of  furnish- 
ing- a  transcript  to  the  Court. 

The  Court:  Well,  I  don't  want  you  to  feel  that  I 
forced  you  into  it,  now. 

Mr.  Beebe:    No;  we  do  not. 

The  Court:  Because  obviously  in  a  case  of  this 
kind,  it  is  not  Inmianly  possible  for  a  man  to  take 
all  these  terms  that  have  been  introduced  here,  I 
have  taken  such  notes  as  I  deem  proper,  but  ob- 
viously I  did  not  get  them  all,  but  again  I  reiterate 
that  I  don't  want  to  force  any  extra  burden  upon 
you  gentlemen. 

Mr.  Maguire:  T  think  it  would  be  of  aid  to  the 
Court. 

The  Court:  Now,  I  would  suggest  that  since  I 
am  going  to  leave  here  a  week  from  today,  what 
time  do  you  want  in  which  to  brief,  I  am  going  to 
tell  you  this,  that  I  am  going  to  write  an  opinion  of 
this  case  and  it  will  be  forw^arded  to  you  with  dis- 
patch, not  haste,  but  with  dispatch. 

Mr.  Maguire :  Well,  your  Honor,  I  think  it  would 
be  better — we  ought  to  have  the  transcript  to  see 
what  we  [656]  are  going  to  do,  because  wt  will  want 
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to  look  it  over  and  find  the  material  part  in  this, 
and  I  think  two  weeks,  I  should  think  that  we 
should  be  able,  my  experience  in  brief  writing,  the 
time  consumed,  and  writing,  to  find  the  matter  in 
the  record  and  properly  note  it,  I  would  think  that 
the  plaintiff  should  be  able  to  submit  her  brief 
within  two  weeks  after  we  receive  the  transcript. 

The  Court:  I  was  going  to  say  15  days  from  the 
time  you  receive  the  transcript  and  then  you  have 
15  days  in  which  to  reply. 

Mr.  Kriesien :    Thank  you,  your  Honor. 

The  Court:    Will  that  be  satisfactory? 

Mr.  Kriesien:    Satisfactory. 

The  Court:  And  then  you  will  forward  it  to  me 
with  the  briefs,  will  that  be  satisfactory  ? 

Mr.  Maguire:    Yes. 

The  Court :  Then  you  may  have  ten  days  in  which 
to  reply,  would  that  be  satisfactory  ? 

Mr.  Kriesien:  That  will  be  satisfactory.  I  pre- 
smne  I  will  have  the  privilege  of  reading  the  tran- 
script ? 

Mr.  Beebe :  No :  I  don't  believe  that  you  will  have 
that  opportunity  if  the  plaintiff  is  going  to  have  to 
sujoply  the  transcript  in  this  case. 

The  Court:  Well,  I  must  say,  Mr.  Kriesien,  that 
it  doesn't  look  very  favorable  to  you;  I  know  that  if 
I  were  [657]  a  lawyer,  I  wouldn't  allow  you  to  look 
at  it  if  I  had  to  pay  for  it. 

Mr.  Kriesien :  All  right,  I  will  have  to  check  with 
my  principals  and  see  if  they  vdll  go  for  it. 

The  Court:  Well,  I  think  that  concludes  every- 
thing, gentlemen,  it  has  been  a  pleasure  to  have  you 
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in  the  Court.  I  have  enjoyed  the  tryinj[^  of  this  case, 
it's  always  a  pleasure  to  try  a  case  with  you  j^entle- 
nieu.  The  Court  will  he  in  recess. 

(Proceedings  concluded.)   [658] 

I,  William  A.  Beam,  Official  Court  Reporter  Pro 
Tern  of  the  above-entitled  Court,  do  hereby  certify 
that  on  November  22nd,  23rd,  28th  and  29th,  and 
December  7th  and  8th,  1956,  I  reported  in  stenotype 
the  proceedings  had  in  the  above-entitled  matter; 
that  I  thereafter  caused  my  said  stenotype  notes  to 
he  I'educed  to  typewriting"  under  my  direction,  and 
that  the  foregoing  transcript,  consisting  of  pages 
inunl^ered  1  to  658,  both  inclusive,  constitutes  a  full, 
true  and  accurate  transcript  of  said  proceedings  so 
reported  by  me  in  stenotype  on  said  dates,  as  afore- 
said, and  of  the  whole  thereof. 

Dated  at  Portland,  Oregon,  this  2nd  day  of  April, 
1956. 

/s/  WILLIAM  A.  BEAM, 
Reporter  Pro  Tem. 

[Endorsed]:  Filed  December  17,  1956.  [659] 
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[Title  of  District  Court  and  Cause.] 

Nos.  7256  and  7381 

DEPOSITION  OF  HOMER  P.  RUSH 

Taken  in  Behalf  of  Defendants 

Be  It  Remembered  that,  pursuant  to  the  stipula- 
tion of  counsel  for  the  respective  parties  hereinafter 
set  forth,  the  deposition  of  Homer  P.  Rush,  M.D., 
was  taken  in  behalf  of  Defendants  before  Gordon 
R.  Griffiths,  a  Notary  Public  for  Oregon  and  an 
Official  Reporter  to  the  United  States  District  Court, 
District  of  Oregon,  on  Friday,  the  7th  day  of  Janu- 
ary, 1955,  Room  601,  919  Taylor  Street  Building, 
Portland,  Oregon,  beginning  at  the  hour  of  3 :00  p.m. 

Appearances : 

ROBERT  F.  MAGUIRE,  and 
HOWARD  K.  BEEBE, 

Of  Attorneys  for  Plaintiff. 

RAY  MIZE,  and 
R.  E.  KRIESIEN, 

Of  Attorneys  for  Defendants. 

Present:  Dr.  Charles  P.  Wilson.  [2*] 

Stipulation 

It  is  stipulated  and  agreed  by  and  between  the 
attorneys  for  the  respective  parties  that  the  deposi- 
tion of  Homer  P.  Rush,  M.D.,  may  be  taken  in  be- 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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half  of"  Defendants  at  Room  601,  919  Taylor  Street 
Building,  Portland,  Orejijon,  on  Friday,  the  Ttli 
day  of  January,  1955,  beginninj^  at  the  hour  of  3  :()0 
p.m.,  before  (Jordon  II.  (Griffiths,  a  Notary  l*uhlic 
for  Oregon,  and  in  shorthand  by  the  said  Gordon 
R.  Griffiths. 

It  is  further  stii)ulated  that  the  dejjosition,  when 
written  uj),  may  be  used  on  the  trial  of  the  cause  as 
by  law  and  Federal  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States  provided ;  that 
all  questions  as  to  the  notice  of  time  and  place  of 
taking  the  same  are  waived,  and  that  all  objections 
as  to  the  form  of  the  questions  are  waived  unless 
objected  to  at  the  time  the  questions  are  asked,  and 
that  all  objections  as  to  materiality,  relevancy,  and 
competency  of  the  testimony  are  reserved  to  the 
parties  until  the  time  of  trial.  [3] 

HOMER  P.  RUSH 

a  witness  produced  in  behalf  of  Defendants,  having 
been  first  duly  sworn  by  the  Notary,  was  examined 
and  testified  as  follows : 

Direct  Examination 

B}'  Mr.  Kriesien: 

Q.     Please  state  your  name. 
A.     Homer  P.  Rush,  R-u-s-h. 
Q.     Where  do  you  reside,  Doctor? 
A.     Portland,  Oregon. 

Q.  You  are  a  duly  licensed  and  practicing  phy- 
sician and  sursfeon  practir-inp-  in  Portland,  Oreiron? 
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A.  I  am  duly  licensed  to  practice  medicine  and 
surgery,  l)ut  I  do  not  practice  surgery. 

Q.  Doctor,  you  have  had  occasion  on  many  oc- 
casions to  furnish  deposition  and  testify  as  a  witness 
to  a  trial  and  know  the  purpose  of  this  proceeding  ? 

A.     I  have. 

Q.  During  the  month  of  February,  1953,  you 
were  a  guest  on  a  fishing  party  off  the  coast  of  Baja 
California  and  Mexico;  were  you  not? 

A.     I  was. 

Q.     Who  were  the  members  of  that  party.  Doctor  ? 

A.  The  host  was  Mr.  Howard  Irwin,  and  the 
other  three  guests,  that  is,  the  three  guests  including 
myself.  Dr.  Francis  Chamberlain,  San  Francisco; 
Mr.  James  Lyons,  I  guess  you  would  say  [4]  Port- 
land or  Coos  Bay;  and  myself.  There  were  also  two 
Mexicans  aboard  that  were  employed  by  Mr.  Irwin 
as  help. 

Q.  Where  and  when  did  you  join  the  fishing 
party,  Doctor? 

A.  Well,  I  met  the  yacht  at  La  Paz,  and  actually 
the  date  I  can't  give  you  exactly.  It  was  approxi- 
mately February  11th  or  12th. 

Q.  Doctor,  just  to  refresh  your  memory,  Mr. 
Lyons  died  on  February  10,  1953. 

A.  February  10th;  all  right.  Well,  that  was — 
we  met  in  San  Diego. 

Q.    By  ''we"  whom  do  you  mean? 

A.     Dr.  Chamberlain  and  Mr.  Lyons  and  myself. 

Q.     Correct. 

A.     And  were  taken  down  in  the  plane  and  got — I 
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}iave  to  fii^re  back — got  in  that  night,  went  part 
way  that  night,  went  down  the  next  day,  so  it  must 
have  been  the  8th  if  he  was,  if  he  died  on  the  10th. 

Q.  Correct;  and  where  and  when  did  you  first 
meet  Mr.  Lyons? 

A.     In  San  Diego,  February 

Q.     7tli  or  8th,  whatever  day  it  was? 

A.     That  is  right. 

Q.  Of  1953.  Then,  of  course,  you  had  had  no  oc- 
casion to  treat  him  in  a  medical  capacity  prior  to 
that  day?  A.     Never. 

Q.  Mr.  Irwin  was  with  the  party  at  La  l\iz  when 
you  arrived  [5]  there? 

A.  That  is  right.  Oh,  there  was  another  man  in 
the  party,  too.  That  is  Bob  Parrick. 

Q.     He  was  the  one  that  flew  you? 

A.  That  is  right,  yes;  he  w^as  also  with  us  on 
that  date. 

Q.  Doctor,  will  you  outline  generally  the  facts 
of  which  you  have  personal  knowledge  of  the  activi- 
ties of  Mr.  Lyons  and  yourself  on  February  9,  1953  ? 

A.     That  is  the  day  before? 

Q.     That  is  the  day  before  Mr.  Lyons'  death. 

A.  Well,  w^e  sailed  down  the  Gulf  of  Lower  Cali- 
fornia on  the  peninsula  side,  and  we  were  out  fishing 
for  marlin.  Later  in  the  afternoon  w^e  got  down  to 
an  area  where  they  seemed  to  be  catching  marlin 
and  put  out  lines.  I  would  feel  that  this  probably 
was  20  miles  or  so  from  San  Marcus,  which  is  the 
ti})  of  Lower  California,  and  we  hooked  a  marlin. 
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Jim  Lyons  had  the  pole.  He  probably  spent,  oh, 
someplace  between  20  and  30  minutes  with  the  fish 
he  hooked.  The  fish  was  a  good  fighter.  It  broke  wa- 
ter many,  many  times.  We  have  several  pictures  of 
it.  He  finally  lost  the  fish,  but  he  went  through  what 
I  would  say  reasonable  physical  activity  while  he 
was  fighting  this  fish.  We  did  the  ordinary  things 
you  do  aboard,  probably  ate  too  much,  monkeyed 
around.  I  did  not  see  anything  particularly  ab- 
normal in  his  actions  at  any  time,  nor  did  he  com- 
plain of  any  illness,  nor  did  he  show  any  particular 
evidence  [6]  of  any  illness  that  I  would  have  de- 
tected. 

I  had  many  conversations  with  him  during  that 
day.  We  did,  in  the  evening  when  we  got  down  to 
San  Marcus,  do  a  little  target  firing  from  the  boat, 
and  he  was  obviously  a  very  good  gun  man.  I 
thought  he  was  a  very  normal,  active,  vigorous  man 
of  approximately  50. 

Q.  Doctor,  when  you  arrived  in  La  Paz  did  you 
have  a  strenuous  evening  that  night  in  La  Paz? 

A.     No;  we  did  not. 

Q.     Did  you  go  aboard  ship? 

A.  We  went  aboard  the  ship  within,  I  suppose, 
an  hour  as  soon  as  the  luggage  and  so  forth  and 
pulled  up  anchor  and  started  out  of  the  harbor. 

Q.  Did  Mr.  Lyons  engage  in  any  drinking  on 
that  evening?  A.     Probably. 

Q.     I  mean  in  your  presence  of  what  you 

A.  Probably.  I  don't  recall  that.  I  had  two  or 
three  drinks,  and  I  am  quite  certain  that  he  did,  too. 
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Q.     Nothing  out  of  the  ordinary  that  evening? 

A.  No;  he  didn't  have  anything  unusual,  nor  at 
no  time  that  I  saw  him  would  T  have  considered 
Iiim  to  have  been  intoxicated. 

Q.  What  about  the  night  of  February  9th,  the 
(lay  before  the  hunting  fatality? 

A.  Nothing  unusual ;  that  is,  we  got  in,  Fran. 
Chamberlain  and  I  took  the  little  boat  and  went 
fishing  along  the  rocks.  I  think  [7]  we  got  six  or 
eight  fish.  Every  one  of  them  was  different,  which 
amazed  me  to  catch  that  many  fish  and  have  them 
all  look  so  different.  We  had  dinner,  I  don't  recall, 
by  8:00  or  9:00  o'clock,  I  suppose.  The  Port  Captain 
of  San  Marcus  and  the  Ships  Commissioner,  I  guess 
they  call  him,  Senor  Ruiz,  came  aboard  and  checked 
things  over.  They  checked  things  over  with  Hodd\' 
Irwin,  and  while  they  were  aboard  talked  about  nU 
the  doves  that  were  fiying,  aiid  it  was  arranged  that 
we  would  go  ashore  the  next  morning  and  do  some 
dove  hunting  before  we  went  out  fishing. 

Q.  Do  you  know  approximately  what  hour  Mr. 
T^yons  retired  that  evening? 

A.  Well,  I  would  be  guessing,  but  I  would  think 
that  it  was  not  later  than  10:00  or  10:30. 

Q.  What  time  did  you  arise  in  the  morning,  if 
you  recall?  A.     About  6:00. 

Q.     About  6:00. 

A.     Because  T  griped  about  getting  up  so  early. 

Q.  If  you  mil  outline  in  detail  what  occurred 
on  the  morning  of  February  10th  from  the  time  you 
got  up. 
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A.  Well,  we  got  up  and  had  some  breakfast  and 
went  ashore,  and  I  mean  by  that  we  anchored  out 
a  little  ways.  We  had  to  use  the  small  boat  to  go 
ashore,  and  we  were  met  there  by  Senor  Ruiz. 

Q.  By  "we"  who  went  ashore,  who  went  ashore 
with  you?  [8] 

A.  By  '^we"  there  was  Bob,  what  is  his  name, 
Parrick  ? 

Q.     Parrick. 

A.  And  Fran.  Chamberlain,  Jim  Lyons,  and  my- 
self, and  drove  up  through  the  little  village  of  San 
Marcus  with  this  little  old  car  that  was  all  held 
together  with  baling  wire  and  stopped  along  the 
edge  of  the  village  and  picked  up  his  son,  and  by 
that  I  mean  Senor  Ruiz's  son,  a  lad  of  some  ten  or 
twelve.  We  had  brought  with  us  a  shotgun  from  the 
ship  and  a  .22  from  the  ship,  and  Senor  Ruiz  had 
a  shotgun  and  a  .22. 

We  drove  on,  oh,  two  or  three,  four  miles  prob- 
ably beyond  the  village  sort  of  paralleling  the  coast 
road  until  we  came  to  a  place  where  he  said  by  7 :30 
the  doves  would  come  over  so  thick  the  sky  would 
get  black,  something  like  that,  and  as  we  looked  at 
the  time  we  didn't  think  there  was  a  dove  around 
anywhere,  and  then  we  got  out.  It  was  a  beautiful 
day.  Jim  Lyons  had  a  magnum  shotgun  from  the 
ship. 

Q.  May  I  interrupt  you.  What  type  of  shotgun, 
what  gauge,  the  magnum,  what  type  of  gun  was  it? 

A.     12-gauge,  I  think. 

Q,     Was  it  a  pump  gun  or  automatic? 
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A.  T  don't  I'cnicrnlicr.  I  didn't  liandlc  tlic  .L;un 
niysclf,  and  I  lionestly  don't  i-cnicinbci'  wlietliei'  it 
was  a  inunj)  or  lever  or  what  type  it  was. 

Q.     All  right.  Sorry  for  interrnptinj;'  you. 

A.  And  T  had  a  .22,  and  Bob  Parrick  took  [9] 
tlu*  Mexican  shotgun  wliich  I  would  not  have  shot 
on  a  bet.  It  was  all  wired  in  the  back,  but  it  worked 
all  right.  And  Senor  Ruiz  liad  the  other  .22. 

We  got  out  and  admired  the  morning,  thought  it 
was  a  beautiful  day,  and  Jim  Lyons  specifically — 
we  wTre  standing  there — walked  up  a  little  trail 
which  was  up  a  little  hill  to  a  ridge,  and  said,  gee, 
it  was  great  to  be  alive  and  feel  so  good  on  a  swell 
morning  like  this,  and  where  were  the  doves.  Fran. 
Chamberlain  became  impatient  because  he  had  no 
gun,  and  he  walked  back  into  the  village,  was  going 
to  take  some  pictures.  Finally  the  doves  be,gan  to 
come  over.  Bob  and  the  Mexican's  boy  went  down 
the  road,  T  don't  know  just  how  far  but  T  would 
estimate  two  or  three,  four  blocks,  and  Jim  and  T 
were  standing  together,  and  he  shot  two  or  three  or 
four  doves  that  wcMit  over  when  we  were  standing- 
there. 

In  the  meantime,  the  Mexican  showed  me  a  tree 
that  was,  oh,  some  60  yards  or  so  that  doves  usually 
landed  in  and  said,  "If  3^ou  would  come  over  here 
where  you  would  stand  in  line  with  this  tree,  why, 
you  will  get  a  chance  to  shoot  some  with  the  .22, 
and  T  am  going  to  stay  up  here  where  I  can  get  a 
chance  to  shoot  some  that  come  over  the  ridge  in 
those  trees." 
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Now,  I  imagine  that  we  were  off  the  road  30  feet 
or  so  in  a  mesquite  ])rush  comitry.  We  were  [10] 
easily  within  hollering  distance  although  I  could 
not  see  Jim,  after  we  separated.  I  don't  recall  how 
many  doves  he  got  following  this,  maybe  another 
two  or  three,  ])ut  obviously  he  was  a  good  hunter, 
and  every  time  you  would  hear  a  gun  go  off  you 
would  look  up  and  see  a  dove  fall,  and  during  one 
of  the  quiet  spells  a  couple  or  three  doves  landed 
in  the  tree  over  there.  I  was  just  getting  ready  to 
try  to  get  my  dove,  and  then  I  heard  this  shotgun 
go  off  again,  and  another  dove  fell.  Mj^  reaction  was 
to  turn  aromid  and  tell  Jim  to  go  to  hell  because 
he  could  at  least  quiet  that  gun  long  enough  so  that 
a  bird  could  land  and  somebody  else  get  a  shot,  when 
I  heard  a  second  shot.  There  was  just  about  that 
much  time  for  thought  element.  I  didn't  see  any 
dove  fall  on  that  shot,  but  then  I  had  my  back 
turned  and  really  didn't  think  too  much  about  it 
other  than  to  get  ready  to  holler,  when  I  heard  a 
stridulous  wheezing  type  of  noise  that  I  thought 
might  come  from  an  enraged  animal.  We  had  seen 
some  cows  and  some  dogs  on  the  way,  and  I  won- 
dred  about  a  mad  bull  or  mad  dog,  and  it  was  over 
in  the  direction  in  which  Jim  had  been  hunting. 
Then  I  wondered  if  that  second  shot  had  been  at 
some  animal,  and  I  went  out  from  where  I  was  to 
the  road  and  went  down  that  wa}^  wondering  what 
the  hell  I  am  going  to  do  with  this  .22  if  there  was 
a  bull  there,  looking  for  the  best  tree  I  could  find 
to  get  up,  and  I  saw  Jim  lying  on  the  ground  face 
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down  on  to})  of  his  ftun,  it  i^oiii,!^'  from  tlic  )'i^ht-[l  1] 
liand  side  and  goin^-  out  on  the  left  slionlder.  He 
was  eyanotic,  and  lie  was  hleedint;-  from  the  ri.i;]it 
side  of  his  face.  He  was  goin*;-  tlirough  marlced 
stridulous  breathing-.  He  was  unconscious. 

I  hollered,  for  help.  Senor  Ruiz  who  had  ^one  over 
the  Icdm'  to  retrieve  a  dove  that  had  fallen  over 
th(>re  that  Jim  had  shot  a  few  minutes  previously, 
came  back  over  this  ledge  and  was  the  first  one 
that  reached  me,  and  then  Bob  Parrick  and  Senor 
Ruiz's  boy  got  there,  oh,  within  a  few  seconds,  and 
we  rolled  Jim  over  in  order  to  try  and  get  the  best 
l)osition  we  could  for  breathing  and  also  to  get  rid 
of  the  pulmonarj^  edema  that  was  now  coming  from 
his  mouth.  He  was  pulseless.  When  I  put  my  hand 
on  his  chest,  I  could  get  a  tremulous  sort  of  sensa- 
tion. There  also,  of  course,  was  much  noise  from  his 
noisy  breathing,  and  he  expired  in  a  matter  of,  oh, 
three  or  four  minutes,  I  would  say,  four  or  five 
minutes,  something  like  that. 

Q.  Would  you  say  that  the  time  element  would 
be  from  the  time  you  first  an-ived.  Doctor,  and 
found  him  in  this  condition  until  the  time  he  ex- 
pired ? 

A.  Yes,  it  would  be  something  around  that.  Of 
course,  I  am  guessing.  I  would  say  that  two  to  five 
minutes  would  be  it,  and  those  two  or  three  minutes 
seemed  like  an  hou.r  when  you  wished  to  hell  von 
had  something  3^ou  could  do  and  didn't. 

Q.     I  appreciate  that.  Doctor.  [12] 
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A.  We  tried  some  artificial  respiration,  which, 
of  course,  did  not  have  any  effect. 

Q.  I  would  presiune  that,  Doctor,  this  is  your 
best  approximation  of  the  time  element  involved. 
How  long  would  you  say  that  it  took  you  to  walk 
from  the  time  you  first  heard  the  second  shot  down 
to  the  road  and  up  to  the  finding  of  Mr.  Lyons' 
body  ?  A.     He  was  still  alive  when  I  got  there. 

Q.  Well,  I  mean  alive  but  finding  him  cyanotic 
and  pulseless, 

A.  Oh,  I  would  guess  possibly  30  to  60  seconds, 
something  like  that;  about  the  distance  it  would 
take  to  hurry  along  an  equivalent  of  a  block  and  a 
half.  I  think  that  was  about  the  distance.  Again, 
it  is  awfully  hard  to  tell  when  you  got  a  lot  of 
brush  around,  and  so  forth,  just  how  far  it  was.  I 
should  have  stepped  it  off  later,  but  I  didn't. 

Q.  Was  Mr.  Lyons  at  the  same  point  where  you 
had  left  him?  A.     Approximately. 

Q.     Approximately? 

A.  I  would  say  within  a  matter  of  not  over  20 
or  30  yards. 

Q.  Will  you  describe  the  mesquite  brush  that 
was  in  that  immediate  area  where  Mr.  Lyons  was 
hunting  ? 

A.  Well,  I  don't  know  how  to  describe  it  other 
than  to  say  that  it  was  a  country  that  was  bushy. 
Right  in  that  immediate  area  it  was  mostly  bushes 
that  were  from  18  inches  to  possibly  [13]  four  feet 
tall.  There  was  an  occasional  tree  that  was  a  low 
tree.  I  do  not  recall  of  any  being  right  in  that  par- 
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ticiilar  vicinity.  He  was  under  a  nnes(iuite  hush  when 
lie  was  found.  That  is,  he  was  lying-  with  his  head 
under  this  mesquite  bush  as  though  he  had  fallen, 
and  I  would  say  the  mesquite  bush  was  probably 
about  four  feet  tall  and  possibly  the  circumference 
of  four  to  six  feet — I  mean  a  diameter  of  four  to 
six  feet.  It  was  a  fairly  good-sized  bush. 

Q.     Did  you  examine 

A.  The  country — also,  there  was  a  lot  of  those 
mesquite  roots  so  that  it  was  not  even  footing. 

Q.  Was  there  any  indication  on  that  particular 
mesquite  bush  that  Mr.  Lyons  had  fallen  into  it? 

A.     No,  there  was  not. 

Q.  There  was  no  breakage  of  limbs  or  anything 
that  you  could  observe?  A.     No. 

Q.  You  say  you  rolled  Mr.  Lyons  over.  Did  you 
move  him  any  appreciable  distance? 

A.  No,  just  about  the  distance  that  I  imagine 
you  would  roll  a  man  over.  I  do  not  think  he  was 
moved  at  the  most  over  three  feet  from  where  he 

Q.  Were  there  any  indications  on  the  ground 
to  indicate  that  the  shotgim  might  have  discharged 
into  the  ground? 

A.  No,  there  was  not.  We  searched  for  that  [14] 
quite  diligently  and  also  the  brush  around  there. 

Q.     Did  you  find  any  evidence? 

A.  No  evidence  at  all.  That  is  why  we  assumed 
that  he  must  have  been  upright  when  the  shotgun 
went  off. 

Q.  How  was  Mr.  Lyons  dressed  insofar  as  a 
shirt  or  a  sweater  or  that  sort  of  thino-? 
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A.  Oil,  I  would  sa}^  just  the  ordinary  clothes 
that  a  fellow  maj^  use  going  hunting.  I  don't  re- 
member. 

Q.  What  I  am  getting  at,  Doctor,  was  it  a  shirt, 
sleeved  shirt,  or  a 

A.     I  don't  remember  that  honestly. 

Q.  The  point  I  am  driving  at  is  that  the  Mexi- 
can autopsy  report  indicated  some  markings  on  the 
right  arm,  and  I  was  wondering  if  that  arm  hap- 
pened to  not  have  a  sleeve  as  to  whether  those  mark- 
ings were  made  at  the  time  of  this  particular  acci- 
dent. 

A.  I  couldn't  answer  that.  I  just  don't  remem- 
ber. He  well  could  have  had  just  shirtsleeves.  It  was 
a  beautiful  warm  morning,  but  I  don't  remember 
what  he  had  on. 

Q.  You  remarked  that  Mr.  Lyons  was  a  good 
shot.  A.     Yes. 

Q.  Did  he  appear  to  be  experienced  in  the  han- 
dling of  guns? 

A.     He  did.  He  seemed  to  me  very  experienced. 

Q.  In  your  discussions  with  him  the  preceding 
day  or  days  and  nights  had  you  had  occasion  per- 
sonally to  talk  over  with  him  his  condition  of 
health?  [15] 

A.  No,  I  did  not.  This  subject  was  not  brought 
up  at  all. 

Q.  Did  Mr.  Lyons  appear  on  those  preceding 
days  to  be  attempting  to  rest  and  take  things  easy? 

A.  Not  any  more  than  the  rest  of  us.  He  stated 
that  he  had  been  checked  over  by  Dr.  McBride  who 
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lold  hhw  he  lind  hccii  workiiifi^  too  hard  and  slioidd 
v^oi  vest,  and  hv  was  feeling  very  good  and  that  he 
thonglit  tliat  this  was  going  to  do  him  a  lot  of  good 
to  \)v  on  this  t3^pe  of  trip.  I  mean  there  was  nothing 
mentioned  ahont  any  symptoms  or  statns  of  health 
other  than  jnst  the  generalities. 

Q.  Mr.  Lyons  mentioned  that  to  3^ou  personally, 
Doctor? 

A.     Yes,  he  mentioned  that  to  me  personally. 

Q.  Did  yon  examine  the  shotgim  to  ascertain 
whether  there  was  a  discharged  shell  in  the  barrel  ? 

A.     I  did  not. 

Q.    Yon  spoke  of  

A.     But  T  think — well,  go  ahead. 

Q.     Pardon  me. 

A.     It  was  examined,  but  I  did  not  do  it. 

Q.  You  spoke  of  Mr.  Lyons  having  blood  on  his 
face.  Did  you  examine  his  face?  A.     I  did. 

Q.     What  did  you  find,  Doctor? 

A.  There  were  what  I  would  interpret  as  powder 
marks  and  scratches.  There  did  not  seem  to  be  [16] 
anything  in  the  face  and,  my  recollection  is,  I  think 
down  to  the  neck  a  little  bit,  and  there  was  no 
appreciable  amount  of  a  blood  spot  although  he  had 
been  lying  down  that  way  on  the  ground  where  I 
first  saw  him.  and  we  felt  that,  of  course,  when  we 
first  saw  him  that  it  was  a  gunshot  wound  that 
killed  him  until  I  started  to  search  and  T  could  not 
find  any  evidence  of  any  serious  wound. 

Q.  LIow  would  you  describe  the  severity  of  the 
scratches  or  wound  to  the  face? 
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A.     They  were  comparatively  superficial. 

Q.  Could  you  tell  whether  the  skin  had  been 
ruptured  ? 

A.  The  skin  had  been  broken  in  several  places 
like  scratches,  as  I  would  say,  or  powder  burns. 

Q.  Could  you  determine  whether  those  scratches 
were  made  by  the  mesquite  brush  or 

A.  My  impression  was  that  they  were  made  by 
the  explosion  of  the  shell,  but  I  actually  did  not  do 
any  careful  searching  to  determine  whether  there 
were  any  mesquite  bnish  slivers  or  what  not.  I 
didn't  notice  any. 

Q.  Did  the  scratches  have  the  appearance  of 
being  rather  straight  lines,  or  were  they  jagged? 

A.  My  impression  is  that  they  were  straight 
lines ;  that  they  were  not,  as  I  recall  it,  particularly 
long.  It  was  merely,  as  I  say,  like  powder  burns,  the 
impression  that  I  got. 

Q.  More  than  a  rupture  of  the  skin?  I  [17] 
mean,  there  was  no  appreciable  depth  to  the  rup- 
ture, was  there,  Doctor? 

A.  No,  but  the  skin  was  lacerated,  broken,  and 
I  think  we  found,  felt  one  pellet  under  the  skin. 

Q.  Doctor,  you  stated  that  you  put  your  hand  on 
Mr.  Lyons'  chest  and  felt  a  rather  tremulous  sensa- 
tion. Would  you  describe  that  and  what  it,  in  your 
opinion,  was? 

A.  It  was  just  a  sensation  like  you  might  put  on 
a  cat  when  it  is  purring.  You  could  feel  something 
was  going  on  in  the  chest  which  was  not  a  regular 
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type  of  a  heartbeat  like  I  would  expect  to  feel.  Tt 
(lid  not  have  any  regularity,  and  it  was  more  diffi- 
eult  to  inter])ret  because  of  the  vibration  of  his 
chest  wall  from  liis  stridulous  breathing-  and  this 
moisture  that  was  now  beginning  to  develoj). 

Q.  Then  you  would  not  be  able  to,  or  w^ould  ycni 
l)e  able  to,  render  an  opinion  as  to  what  this  tremu- 
lous sensation  was  indicative  of  from  a  medical 
standpoint  ? 

A.  Yes,  I  had  a  definite  opinion  that  I  expressed 
at  the  time. 

Q.     What  was  that  opinion,  Doctor? 

A.  That  T  thought  this  man  died  a  heai*t  death 
and  not  a  death  from  the  shotgun  wound  doing  dam- 
age to  any  vital  organ. 

Q.  But  my  question,  Doctor,  is  to  this  particular 
tremulous  sensation. 

A.  I  thought  it  was  due  to  ventricular  fibril- 
lation. 

Q.  Thank  you,  Doctor.  T  wanted  to  know  [18] 
Avhether  you  could  feel  the  ventricular  fibrillation. 

A.  Yes,  that  is  what  went  through  my  mind.  I 
don't  know  that  you  could  feel,  that  it  would  be  a 
flutter  or  a  tachycardia,  Imt  that  is  w'hat  went 
through  my  mind  when  I  felt  it,  that  I  couldn^t  get 
a  ])ulse  and  I  could  feel  this  tremulous  feeling,  "Is 
this  ventricular  fibrillation?" 

Q.  Doctor,  will  you  give  a  rather  detailed  ac- 
count of  what  transpired  after  Mi'.  Lyons  died  and 
insofar  as  your  personal  knowledge  is  concerned? 

A.     Well,  following  this  the  Mexican,  Senor  Ruiz 
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and  his  son  got  their  car  and  went  back  to  the  vil- 
lage to  get  Dr.  Chamberlain  and  Mr.  Irwin.  Bob 
Parrick  and  I  stayed  with  the  body.  We  were  both, 
naturally,  somewhat  upset.  We  walked  back  and 
down  the  road  wondering  why  it  had  to  happen  and 
so  on  and  so  forth,  and  the  Mexican  and  his — I 
presume  his  wife,  drove  by,  stopped.  She  could 
speak  some  English,  and  Bob  was,  of  course,  very 
fond  of  Mr.  Lyons.  He  wondered  about  moving  him 
into  the  shade  and  so  forth,  and  this  woman  said, 
''Do  you  realize  that  anybody  killed  accidentally, 
you  must  not  touch  the  body  until  the  coroner  gets 
here."  Well,  that  sounded  like  good  sense  to  me, 
so  we  decided  we  had  not  better  try  to  do  any 
moving,  and  we  waited  then,  I  suppose,  maybe  a 
half  hour,  maybe  three-quarters  of  an  hour.  It  had 
gone  back  to  the  ship  because  the  Mexican  said  the 
doctor,  that  I  was  the  one  that  had  been  killed,  [19] 
and  Fran.  Chamberlain,  when  he  got  up  and  Bob 
and  I  met  him  on  the  road  I  don't  know  whether 
they  thought  it  was  a  ghost  or  what  not,  but  they 
were  quite  surprised,  and  they  brought  one  of  the 
Mexicans  from  the  ship  whom  they  used  as  a  guard. 
In  the  meantime,  the  police  of  this  village  sent 
dowTi  a  guard.  We  attempted  to  build  a  brush 
shelter  in  order  to  shade  him  somewhat  from  the 
sun.  It  was  getting  quite  hot  by  this  time,  and 
insects,  ants,  and  so  forth,  were  begimiing  to  h& 
very  troublesome.  We  sent  back  to  the  ship  and  got 
a  tarp  and  oil,  and  built  a  tarp  roof  over  him  as 
best  we  could  to  keep  the  sun  off.  We  put  an  oil 
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ring  around  it  and  got  tlie  ants  out  from  the  inside; 
so  we  could  keep  thcui  from  mutilating  the  };ody 
too  much,  and  liad  the  guard  to  keep  the  buzzai'ds 
off.  Nothing  could  be  done  until  the  coroner  or  liis 
equivalent  came  from  San  Jose,  and  that  was  a 
matter  of  several  hours. 

Tn  the  meantime,  we  had  Icon  informed  that  we 
had  to  be  certain  that  this  body  was  embalmed  and 
taken  out  of  the  countiy  within  24  hours,  or  it 
would  have  to  be  buried  in  Mexican  soil.  We  did  not 
know^  how  authentic  it  was,  but  it  was  given  us  by 
the  Prefect  of  the  Police  or  whoever  they  call  him 
down  there,  and  we  assumed  that  it  probably  meant 
something. 

Foi'tunately,  we  had  this  yacht  of  Hoddy  Irwin's. 
That  was  a  fast  boat,  and  he  had  his  airplane  [20] 
up  at  T.a  Paz  so  we  made  a  run  that  night — well, 
that  is  getting  ahead  of  my  story.  Approximately 
2:30,  I  would  say,  in  the  afternoon  this  official 
came  down  from  San  Jose  mth  two  cars.  There 
were  two  doctors.  I  would  judge  about  35. 

Mr.  Maguire :     You  mean  35  years  of  age  ? 

The  Witness:  About  35  years  of  age,  and  other 
people  in  the  party,  helpers  or  what  not,  that  sized 
it  up  and  looked  things  over  and  made  their  de- 
scription, and  he  was  packed  up  and  taken  to 
San  Jose  where  the  autopsy  was  to  be  done  that 
night.  These  two  Mexican  doctors  were  both  very 
co-operative.  One  of  them  could  speak  a  little 
broken  English,  probably  better  English  than  my 
broken    Spanish.    Fran.    Chamberlain   could   sp^rk 
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better  Spanish,  and  between  the  two  of  us  they  were 
to  do  the  autopsy  at  9:00  o'clock  that  night,  and  we 
were  allowed  to  be  present.  I  mean  we  were  given 
permission  to  bo  present.  Fran.,  not  being  there  at 
the  time  of  his  death,  was  not  held  for  the  inquest, 
but  I  was,  and  was  asked  to  go  over  with  the  party, 
which  I  did. 

In  the  meantime,  a  chap  who  had  been  a  class- 
mate or  a  schoolmate  of  Jim  Lyons  at  Oregon 
State,  came  over  from  a  yacht  that  was  anchored 
right  near  ours,  and  he  had,  I  don't  know  whether  it 
was  his  plane  or  not,  but  he  had  access  to  a  plane 
and  a  pilot,  and  Bob  Parrick  went  with  this  cha]) 
with  the  idea  of  going  up  to  La  Paz  where  we 
could  get  Mr.  Irwin  and  Mr.  Lyons'  plane  and  [21] 
come  down  to  San  Jose.  However,  on  the  way  up 
this  plane  broke  doAvn  three  times,  and  we  were 
lucky  we  did  not  lose  another  man,  and  Hoddy 
would  not  let  Bob  go  on  with  this  fellow. 

Mr.  Maguire:  When  you  speak  of  ''Hoddy,"  do 
you  mean  Mr.  Irwin,  Howard  Irwin  f 

The  Witness:     Howard  Irwin,  yes. 

We  finally  got  aboard  ship  opposite  San  Jose 
where  Mr.  Irwin  had  moved  the  ship  up  to,  and  it 
was  about,  I  guess  8:30  or  9:00.  We  had  tried  to 
get  in  touch  with  these  two  Mexican  doctors  and 
had  been  unable  to  locate  them.  At  the  hospital  they 
did  not  seem  to  know  anything  about  it,  didn't 
know  when  they  were  going  to  be  there,  when  they 
were   going  to   do  the   autopsy.   We   had   had,   of 
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course,  nothing  to  eat  since  morning-,  and  we  liad 
to  he  I'owed  out,  as  a  storm  had  conic  up,  tlii-ongli 
the  surf  to  get  onto  the  hoat. 

By  the  time  we  had  liad  dinner  and  the  like  we 
sent  w^ord  on  uj)  that  we  would  l)e  down  in  th<' 
morning  and  felt  that  we  should  start  out  for  La 
Paz  in  order  to  keep  our  time  element  of  meeting 
the  Governor  at  7:00  o'clock  in  the  morning,  which 
by  phone  in  the  meantime  contact  had  been  made. 
We  had  a  very  stormy  run  that  night.  This  yacht 
was  equipped  with  radar  and  beautiful  equipment, 
but  I  think  everybody  aboard  except  Mr.  Irwin 
and  myself  were  quite  violently  seasick,  and  we  got 
into  La  Paz  a  little  bit  after  7 :00.  We  were  met  [22] 
there  by  this  Mexican  Commissioner  that  knew^  Mr. 
Irwin,  and  he  took  me  inunediately  uj)  to  the  Gov- 
ernor's mansion.  The  Governor  was  away  on  a 
vacation,  and  his  assistant  or  his  second-in-com- 
mand, I  think  he  was  called  Secretary  of  State,  was 
the  man  that  I  met.  He  could  not  speak  English, 
but  the  man  that  was  with  me  was  a  good  inter- 
preter, and  we  got  permission  to  bring  in  a  j^lane  to 
tak(^  the  body  out,  pro^dding  it  had  been  embalmed. 
We  had  arranged  for  that  the  night  before  over  at 
San  Jose. 

Mr.  Kriesien :     Off  the  record. 

(Discussion  off  the  record.) 

Q.     (By  Mr.  Kriesien) :     Did  you  return  to  San 
Jose,  Doctor? 
A.     Then  Bob  Parrick  flew  me  down  the  next 
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morning,  and  we  spent  all  that  day  supposedly  at 
the  inquest  down  there,  and  in  the  meantime  had 
contacted  these  Spanish  or  these  Mexican  doctors, 
and  they  stated  that  they  had  done  a  post.  They  had 
waited  for  us,  and  yet,  at  9:00  o'clock  when  we  had 
been  there,  the  Sisters  in  the  hospital  or  nol)ody 
knew  anything  about  when  or  where,  so  apparently 
there  had  been  a  mixup  on  location. 

They  stated  that  they  had  found  aortic  coronary 
insufficiency,  and  they  felt  the  man  had  died  be- 
cause of  his  background  of  heart  pathology. 

Also,  it  took  us  about  eight  hours  with  the  help 
of  one  of  the  merchants  in  the  town  who  had  been 
educated  in  Los  Angeles  and  spoke  good  English 
to  get  [23]  our  papers  so  we  could  get  the  body  out. 
We  had  to  have  a  certificate  from  these  doctors 
that  they  had  embalmed  him  within  such-and-such 
time,  and  we  must  have  made  at  least  six  or  eight 
trips  out  to  the  hospital  before  we  got  that  paper. 
Then  the  inquest  was  held — I  am  just  a  little  hazy 
in  my  mind — we  started  it,  I  believe  it  was  started 
in  the  morning  and  then  went  into  the  afternoon, 
and  it  was  interrupted  many  times,  and  I  think  we 
came  back  and  finished  it  the  next  morning.  Then 
arrangements  were  made  with  one  of  the  airlines 
to  send  in  a  plane  that  could  take  his  body  up  to 
Coos  Bay. 

Q.  Doctor,  did  the  Mexican  doctors  advise  you 
of  their  specific  findings  of  the  autopsy'? 

A.  Only  in  regard  to  what  I  have  told  you.  They 
stated  that — language  difficulties  made  it  a  little 
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}ia]-(l.  One  of  tlvin  att('i]i])t('(l  no  Enft'lislj,  and  tlie 
other  one  was  not  very  .i^ood,  hnt  the  c'on('lusif)ns 
wer(\  from  our  conversation  with  them,  that  that 
was  what  they  felt  tlie  autopsy  had  sliown,  ai-terio- 
seh^rosis  of  some  of  tlie  vessels  about  the  heart,  with 
aortic  insufficiency  and  coronary  insufficieny  and 
superficial  gunshot  wound. 

Q.  You  were  advised  of  those  facts  by  the  doctor 
at  that  time?  A.     Right. 

Q.  Then  you  w^ere  not  present  w^hen  the  autopsy 
was  ])erformed?  A.     No,  w^e  w^ere  not.     [24] 

Q.     And  neither  was  Dr.  Chamberlain? 

A.     No. 

Q.  Doctor,  th(^  facts  that  you  have  outlined  are 
all  the  material  facts  of  which  you  have  personal 
knowledge  concerning  this  occurrence;  is  that  cor- 
rect? 

A.  I  believe  they  are.  There  might  be  some  of 
tliese  details  that  are 

Q.     But  all  material  ? 

A.     That  I  don't  recall 


Q.     But  of  the  material  facts? 

A.  Yes,  I  think  that  covers  it  except  paying  the 
bills. 

Q.  Doctor,  when  you  prepared  and  executed 
your  affidavit  of  March  31,  1953,  had  you  examined 
the  Mexican  autopsy  report  of  the  Mexican  doctors  ? 

A.  No,  it  is  only  what  I  had  gotten  from  them 
down  there  and  a  little  summary  that  I  had — I 
don't  kno\v  whether  they  gave  us  that  summary 
now^  or  whether  T  saw^  it  up  here,  but  I  did  see  a 
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little  summary  that  they  had  prepared  which  was 

essentially  the  facts  that  I  told  you. 

Q.  Did  that  summary  merely  contain  their  con- 
clusion as  to  cause  of  death,  aortic  insufficiency, 
coronary  insufficiency,  or  did  it  give  the  specific 
finding's  ? 

A.     No,  that  was  more  than  their  conclusions. 

Q.  Doctor,  I  do  not  want  you  to  obtain  the  im- 
pression on  this  that  I  am  quibbling  with  you  [25] 
over  the  terminology  of  your  affidavit.  I  understand 
how  these  are  given  at  times,  but  in  my  opinion, 
they  contain  certain  opinions  rather  than  matters 
of  fact,  and  I  want  to  examine  you  in  detail  on 
these  various  factors,  and  if  you  will  please  bear 
with  me.  A.     Surely. 

Q.  Will  you  please  explain  the  circumstances 
under  which  your  affidavit  of  March  31,  1953,  was 
prepared  and  executed*? 

A.     That  is  on  the  affidavit? 

Q.     This  is  the  first  affidavit  on  your  letterhead. 

A.     That  was  executed  in  this  office. 

Q.     By  yourself?  A.     No,  I  think 

Mr.  Maguire:     You  mean  executed  or  prepared? 

Mr.  Kriesien:     Prepared. 

The  Witness:  I  think  I  dictated  the  things  as 
I  recalled  and  felt  they  were,  and  I  think  it  was 
in  the  presence  of  Bob  Maguire,  if  my  memory  is 
right.  I  would  not  swear  to  that.  Then  I  went  over 
it  and  corrected  them  because  I  remember  there 
were  some  things  that  I  did  not  think — then  it  was 
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rowTittcii.  Tt  W.MS  rcwT-ittcn  ])V  my  i;i]-l  m  my  offirc, 
aiu]  file  notary  was  the  uirl  in  my  office  that  swore 
to  my  sionatiire. 

Q.  Doctor,  ill  this  affidavit  of  March  :]1,  1953, 
you  state,  ''From  my  own  observ^ations  made  at  the 
time  ()('  liis  deatli  wliich  are  corroborated  by  the 
autoy^sy  re])oit  I  certify,  one,  that  James  A.  Lyons 
liad  an  underlying"  coronary  artery  disease."     [26] 

Was  this  a  fact  that  could  be  observed  by  you, 
or  was  this  the  fact  that  w^as  furnished  to  you  by 
tlie  Mexican  doctors? 

A.  The  fact  that  was  furnished  to  me  by  tlie 
autojjsy  tliat  he  had  coronary  disease.  I  made  the 
statement  previous  to  the  autopsy  that  T  felt  they 
would  find  one  of  tw^o  things  present  and  that  I 
thouii'ht  that  they  would  find  coronary  artery  dis- 
ease. 

Q.  You  further  state  that  Avhen  the  shotgun 
was  discharged  the  explosion  and  concussion  pro- 
duced a  shock.  What  yn-ecisely  do  you  mean  by  the 
term  "shock?" 

A.  Tn  that  it  produced  a  reaction  of  the  nervous 
system  and  body  chemistry,  I  suppose  you  would 
have  to  include,  that  caused  a  disturbance  in  circu- 
lation and  ])robably  a  lot  of  increased  stimuli 
going  from  the  central  nervous  system  out  into  the 
])(M'ipheral  vascular  system  and  a  gi'eat  sense  of 
fear. 

Q.  Do  we  sometimes  t(a-m  this.  Doctor,  an  emo- 
tional upset  or  a  ])sychic  trauma  ? 
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A.  I  would  think  that  you  could.  I  think  psychic 
trauma  can  cause  shock.  In  fact,  I  am  sure  it  can. 

Q.  At  the  time  that  you  came  upon  Mr.  Lyons' 
body  in  an  unconscious  state,  cyanotic  and  pulseless, 
were  there  any  objective  symptoms  that  he  had  sus- 
tained a  shock? 

A.  Well,  he  was  pulseless.  That  would  be  [27] 
an  objective  symptom  of  shock. 

Q.  But  there  would  be  other  factors  that  could 
cause  him  to  be  pulseless  in  addition  to  shock;  is 
that  not  correct,  Doctor? 

A.     Yes,  I  think  that  would  be  correct. 

Q.  Would  the  autopsy  reveal,  or  did  the  Mexican 
autopsy  reveal  that  Mr.  Lyons  had  suffered  a  shock  ? 

A.  I  do  not  know  of  any  definite  findings  that 
one  could  rely  upon  to  say  whether  a  body  had  been 
in  shock  or  not  by  an  autopsy  surgeon.  That  would 
be  more  of  a  functional  factor  of  the  circulation 
than  it  would  be  an  autopsy  finding. 

Q.  You  then  proceed  in  your  affidavit,  Doctor, 
to  state  that  that  shock  precipitated  an  acute  an- 
gina. Doctor,  what  is  a  definition  of  an  acute  angina 
in  layman's  language? 

A.  The  term  probably  angina  should  not  have 
been  used.  We  should  have,  if  we  were  going  to 
use  that  term,  added  to  it  pectoris.  Angina  pectoris 
moans  pain  in  the  chest,  or  pain  in  the  breast  would 
be  more  accurate.  Theoretically,  it  would  be  pain  in 
the  breast  from  any  cause,  but  the  last  twenty  years 
or  so  it  has  become  quite  common  medical  usage  to 
use  it  as  pain  caused  by  a  disturbance  in  coronar}^ 
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circulation  whicli  comes  ow  \\\\h  any  physical  or 
emotional  ui)set.  Other  factors  can  produce  it  also, 
but  those  are  the  common  ones,  and  characterized 
by  severe  pain  so  that  the  patient  stands  still,  and 
lasts  a  period  of  usually  Ijut  a  few  moments,  [28] 
very  frequently  only  seconds,  and  is  usually  relieved 
by  inactivity  or  deep  breathing  or  nitroglycerin. 

We  would  have  been  more  correct  in  this  affidavit 
to  have  stated  an  acute  coronary  insufficiency  which 
would  describe  the  underlying  condition  and  not  the 
symptom  because  angina  really  just  describes  the 
symptom. 

Q.  Can  shock,  Doctor,  such  as  you  described 
])roduce  death  without  causing  an  acute  angina? 

A.    Yes. 

Q.  Or  angina  pectoris,  and,  of  course,  I  believe, 
Doctor  it  would  be  impossible  for  you,  finding  an 
individual  just  unconscious,  cyanotic  and  pulseless, 
to  observe  any  objective  symptoms  that  the  shock 
had  precipitated  an  acute  angina  pectoris;  is  that  a 
fair  statement? 

A.  Yes,  I  think  that  is  a  fair  statement.  I  believe 
the  term  was  poorly  used.  It  should  have  been 
coronary  insufficiency. 

Q.  If  we  substitute  your  coronary  insufficiency, 
is  it  a  fair  statement 

A.  I  have  no  objective  evidence  other  than  the 
fact  that  I  felt  he  was  in  ventricular  fibrillation  to 
support  that. 

Q.  Thank  you,  Doctor.  Now,  would  any  autopsy, 
or  did  the  Mexican  autopsy  reveal  the  sequence  of 
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events,   namel3^   shock,   acute   angina   or  coronary 

insufficiency  ? 

A.  The  autopsy  did  reveal  coronary  [29]  in- 
sufficiency. 

Q.  It  did.  Thank  you ;  but  not  what  precipitated 
the  coronary  insufficiency? 

A.     No,  I  don't  think  tlie  autopsy  could. 

Q.  You  then  went  on  to  say  that  this  acute 
angina  caused  some  coronary  occlusion,  and  the 
sudden  ventricular  fibrillation  of  the  heart  which 
caused  his  death.  Well,  Doctor,  what  do  you  mean 
by  that  term,  "some  coronary  occlusion'"? 

A.     Coronary  insufficiency. 

Q.     Coronary  insufficiency? 

A.     A  lack  of  normal  coronary  blood  flow. 

Q.  Does  angina  pectoris  cause  a  lack  of  ordinary 
blood  flow?  A.     It  can. 

Q.  Is  it  a  commonly  accepted  cause,  or  is  it  more 
or  less  of  a  rarity? 

A.  Well,  you  are  asking  now  for  a  question  that 
is  of  great  medical  discussion.  The  concensus  of 
opinion  is  that  angina  is  always  associated  with 
anoxemia.  Now,  that  old  idea  of  spasm  of  the  coro- 
nary vessels,  of  course,  is  pretty  well  exploded,  but 
it  is  decreased  amount  of  blood  flow  due  to  size  of  a 
vessel  due  to  the  force  that  is  put  out.  From  my 
point  of  ^dew  in  that  affidavit  it  does  not  make  any 
difference.  I  am  not  trying  to  define  words.  I  was 
just  trying  to  get  a  word  picture. 

Q.  That  is  what  I  am  trying  to  get  at,  too, 
Doctor,  is  in  layman's  language  a  word  picture  [30] 
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of  wliat  you  wero  attempting-  to  describe.  Then  do 
T  understand  your  statement  tliat  there  was,  in  your 
opinion,  a  coronary  insufficiency  and  that  perliaps 
the  words  used,  an  acute  angina  causing  a  coronary 
occlusion,  was  an  attem})t  to  be  descriptive  of  those 
words'?  A.     That  is  right. 

Q.     Doctor,  what  is  ventricular  fibrillation? 

A.  It  is  where  there  is  tremulous  movement  of 
the — let  us  just  say  what  is  fibrillation. 

Q.     Yes. 

A.  Fibrillation  is  where  there  is  a  tremulous 
movement  of  a  muscle  instead  of  a  co-ordinated 
contraction,  and  with  the  ventricular  fibrillation  it 
means  it  is  in  the  ventricle  of  the  heart  and  instead 
of  the  heart  beating  as  a  imit  where  it  can  act  as 
a  pump  to  force  out  blood  as  my  contracting  hand 
would  show  (indicating)  it  is  where  the  heart  merely 
has  fibers  that  are  contracting  independently  like 
working  my  little  finger  a  little  bit  would  show  (in- 
dicating) without  any  contraction  that  would  force 
any  blood  out  so  it  is  virtually  the  same,  physio- 
logically speaking,  as  though  it  were  a  heart  spasm. 

Q.  The  failure  of  the  ventricular  muscle  to  work 
then  stops  the  normal  flow  of  blood?  A.     Right. 

Q.  Doctor,  what  was  the  occasion  for  and  the 
circumstances  under  which  you  had  prepared  and 
executed  a  supplemental  affidavit  of  July  10,  [31] 
1953? 

A.     I  do  not  even  remember  what  it  was. 

Q.     T  will  give  you  a  copy  of  it.  Off  the  record. 
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(Discussion  off  the  record.) 

The  Witness:  I  think  it  was  merely  a  matter  of 
trying  to  get  a  little  bit  more  detail  and  a  little  bit 
more  of  the  story  than  this  sheet  here.  The  first  one 
is  the  one  that  I  gave  as  I  thought  the  train  of 
events  had  occurred.  The  second  one  was  given  to 
try  and  show  the  complete  or  somewhat  complete 
facts  that  went  on  that  led  up  to  my  deciding  what 
I  decided  that  was  put  in  the  first  one. 

Q.  At  the  time  of  your  preparation  and  execu- 
tion of  this  supplemental  affidavit  I  refer  to,  July 
10,  1953,  had  you  examined  the  Mexican  autopsy 
report,  and  had  you  examined  Dr.  McBride's  med- 
ical case  history  file  on  Mr.  Lyons? 

A.  I  can't  answer  that  question  truthfully.  I 
had  examined  both  of  them,  but  as  to  what  dates  I 
examined  them  I  would  not  be  certain.  My  impres- 
sion would  probably  be  that  I  had  examined  Dr. 
McBride's  records  and  seen  them  because  I  lost 
them  in  my  own  files  for  a  period  of  several  months 
when  we  were  moving  our  office,  and  I  believe  the 
autopsy  report  I  saw  after  that,  but  I  am  not  just 
positive  of  those  dates. 

Q.  You  would  not  care  to  say  one  way  or  the 
other? 

A.  No,  I  have  seen  both  of  them,  but  I  can't  say 
as  to  what  date. 

Q.  Doctor,  in  your  affidavit  of  July  10,  1953,  you 
state  in  [32]  effect  that  Mr.  Lyons  was  in  good  phys- 
ical condition  the  morning  of  the  accident.  By  that 
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statement  in  your  supplemental  affidavit  you  do  not 
intend  to  convey,  do  you,  that  Mr.  Lyons  was  suffer- 
ing- from  an  underlying  coronarj^  artery  disease  ? 

A.  T  would  liave  bad  no  way  of  knowing  it  had 
he  been.  He  looked  i)erfe('tly  normal  to  me. 

Q.  But,  I  mean  if  you  bad  these  facts  that  had 
been  revealed  to  you  by  the  Mexican  doctors  con- 
cerning the  arteriosclerosis,  the  other  basic  findings 
tlu\v  advised  you 

A.  He  undoubtedly  must  have  had  them  pre- 
viously, but  they  were  producing  no  symptoms  or 
giving  him  any  difficulties  that  I  could  note  on  being 
with  him  and  as  a  companion. 

Q.  My  question  was,  going  back,  that  by  }'our 
supj)lementa]  affida^'it  you  did  not  intend  to  convey, 
did  you,  that  the  man  was  not  suffering  from  under- 
lying heart  disease? 

A.  No ;  just  the  way  he  appeared  to  me  as  I  saw 
him  as  a  com])anion. 

Q.  You  have  examined  the  Mexican  autopsy 
report?  A.     I  have. 

Q.  And  are  familiar  with  the  findings  with  ref- 
erence to  the  heart  condition  ? 

A.     Yes;  I  am  familiar  with  the  translation. 

Q.  Correct;  and  the  translation  that  you  exam- 
ined, did  that  contain  the  finding  of  gallstones  in 
the  cystic  duct  of  Mr.  Lyons  ?  [33] 

A.     It  stated  that  there  were  gallstones. 

Q.  But  it  did  not  locate  where  they  were,  that 
translation?  I  mean  at  the  time  you  executed  this 
affidavit  is  what  I  am  going  back  to. 


678  Underwriters  at  Lloyd's,  Lon.,  Eng. 

(Deposition  of  Homer  P.  Rush.) 

A.  I  did  not  know  it  at  the  time  I  made  that 
affidavit  that  they  were  there. 

Q.  But  going-  back  to  these  various  other  findings 
of  the  Mexican  doctors,  are  those  conditions  found 
in  what  you  would  term  a  normal  heart? 

A.     You  mean  what  I  have  described  ? 

Q.     Yes. 

A.  No ;  they  are  not.  Both  coronary  insufficiency 
and  aortic  insufficiency  would  be  abnormal. 

Q.     Are  they  diagnosable  without  an  autopsy? 

A.  They  could  have  been  diagnosed  in  life  with 
adequate  checkups  in  the  great  majority  of  cases, 
but  I  do  not  believe  they  would  be  diagnosable  by 
an  individual  sitting  across  a  table  talking  with  a 
man  or  walking  down  the  road  to  be  able  to  detect 
them. 

Q.  Would  you  term  an  individual  that  had  this, 
that  is,  that  heart  condition,  to  be  one  in  good  phys- 
ical condition? 

A.  That  would  depend  entirely  upon  the  degree. 
I  think  it  is  very  fair  to  say  that  there  are  people 
with  coronary  insufficiency  that  lived  many  years. 
In  fact,  I  know  some  that  have  lived  over  25  years, 
but  I  had  evidence  that  they  [34]  had  it  25  years 
ago.  I  think  it  is  also  fair  to  say  that  with  an  aortic 
insufficiency  that  is  mild  that  people  can  go  along 
for  years  and  years.  I  can  name  you  one  doctor  that 
I  know  had  a  marked  one  who  lived  to  be  past  50 
and  carried  on  a  very  active  work,  so  it  would  de- 
pend entirely  upon  the  degree  as  to  whether  you 
would  state  that  he  was  in  good  physical  condition. 
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He  is  not  nonnal  as  regards  his  heart,  hut  if  liis 
heart  would  com})eiisate  so  he  could  carry  on  normal 
work,  T  helieve  you  would  consider  him  an  indi- 
vidual in  good  physical  status  as  you  would  exi)ect 
anybody  of  that  age  to  be  living  with  tlie  limitations 
that  he  lives  with  and  the  work  he  is  doing. 

Q.  But  if  he  had  those  conditions  and  the  next 
day  he  expired  as  a  result  of  those  conditions,  would 
you  say  that  he  was  in  good  physical  condition  the 
day  before? 

A.  It  would  depend  upon  what  caused  him  to 
expire.  If  he  were  knocked  over  by  an  automobile, 
I  don't  believe  that  w^ould  make  a  bit  of  difference. 

Q.  I  ap])reciate  that,  Doctor.  What  I  am  getting 
at,  I  mean  if  he  dies  of  a  heart  condition,  omitting 
the  precipitating  cause  of  the  heart  condition. 

A.  If  he  died  of  the  heart  condition  and  there 
was  no  preci]ntating  cause,  I  would  say  he  was  not 
in  good  physical  condition  the  day  before. 

Q.  Thank  you.  Doctor,  you  used  the  term  an 
anoxemia  of  the  [35]  ventricular  muscles  of  the 
heart.  What  does  that  mean  to  laymen  ? 

A.     A  what? 

Q.     An  anoxemia. 

A.  That  there  is  a  decrease  of  the  amount  of 
oxygen  being  supi3lied  to  the  muscle,  and,  of  course, 
no  muscle  can  work  if  that  becomes  inadequate. 

Q.  Are  there  any  objective  symptoms  of  that  in 
a  person  who  is  imconscious,  cyanotic,  and  pulse- 
less ? 
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A.  No ;  I  do  not  believe  that  you  would  have  any 
objective  symptoms  that  you  could  dogmatically  say 
it  is  anoxemia.  You  have  a  heart  that  is  in  ventricu- 
lar fibrillation,  would  have  to  be  anoxemia  because 
it  cannot  get  blood.  You  would  assume  that  a  heart 
would  have  to  be  anoxemic  in  an  individual  that  is 
cyanotic  with  pulmonary  edema  because  none  of  the 
tissues  was  getting  oxygen,  and  he  would  be  out 
for  that  space. 

Q.     That  was  the  usual  condition  brought  about? 

A.  That  is  right,  and  the  heart  would  be  im- 
paired; therefore,  it  would  be  anoxemia. 

Q.  Would  that  condition  be  observable  upon  the 
performance  of  an  autopsy? 

A.     Whether  it  w^as  or  was  not  anoxemia? 

Q.    Yes. 

A.     Only  by  an  indirect  conclusion,  I  would  think. 

Q.  It  is  a  matter  of  opinion;  is  that  correct, 
Doctor  ?  I  [36]  mean,  w^e  have  the  term  of  the  event 
of  death  and  a  course  of  w^orking  back ;  is  that  the 
way  you  arrive  at  that? 

.  A.  I  am  sure  there  was  a  definite  passive  con- 
gestion, so  you  would  have  to  have  heart  failure  that 
involved  the  tissues  as  a  whole,  and  you  would  as- 
sume that  the  heart  was  involved  the  same  as  the 
rest  of  the  body  was  involved.  This  man  had  evi- 
dence of  passive  congestion  that  you  could  see  clini- 
cally and  that  there  was  objective  symptoms  for. 

Q.  Doctor,  on  Page  4  of  your  supplemental  affi- 
davit of  July  10,  1953,  you  state,  ''I  learned  later 
that  this  man  had  been  checked  over  by  Dr.  William  ; 
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IMcBrido  of  Palm  Springs  a  day  or  two  bo  fore  this 
trip.  He  liad  been  assured  his  ^qwqysA  status  was 
good;  that  he  was  tired  and  probably  needed  a  vaca- 
tion. It  is  my  medical  opinion  that  this  man  was  in 
good  physical  condition  the  morning  of  the  accident, 
with  no  evidence  of  cardiac  strain,  nor  had  he  been 
under  any  exercise  or  excitement  that  would  liave 
produced  a  cardiac  strain  previous  to  the  explosion 
of  the  shotgun  which  caused  the  superficial 
wounds. ' ' 

Doctor,  assume  the  fact  to  be  that  Mr.  Lyons  on 
May  12,  1950,  after  hurrying  to  answer  a  phone 
call  was  seized  with  sudden  pain  in  the  right  and 
left  arms  to  the  extent  he  could  not  hold  a  phone; 
on  February  3,  1953,  he  had  constricting  chest  pains ; 
on  February  4,  1953,  he  had  constriction  in  the 
chest  and  radiation  down  the  arms,  was  given  a 
prescription  of  [37]  nitroglycerin,  still  had  pain  on 
February  5,  1953,  and  was  advised,  that  he  could  go 
on  a  fishing  trip  provided  he  did  not  do  any  exten- 
sive work  such  as  tram]iing  around  fields  or  heavy 
lifting;  that  his  condition  was  diagnosed  as  a  cardiac 
fatigue  due  in  all  probability  to  excessive  emotional 
stress. 

Would  your  opinion  have  been  that  Mr.  Lyons 
was  in  good  physical  condition  on  the  morning  of 
Fe])ruary  10,  1953,  with  no  evidence  of  cardiac 
strain  ? 

A.  It  could  have  been.  I  knew  none  of  these 
facts  that  you  are  mentioning  now,  but  you  are 
bringing  out  just  some  isolated  faefs  and  asking  me 
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to  make  an  opinion.  I  ^YOuld  say  that  anybody  that 
was  subject  to  angina  pectoris  and  suffered — and 
I  assume  that  is  what  this  man  was — by  which  you 
say  after  he  hurried  to  a  phone  he  had  pain  across 
his  chest,  went  down  both  arms,  was  constricted  in 
nature,  relieved  with  nitroglycerin,  I  would  feel  that 
he  had  evidence  of  coronary  insufficiency. 

Q.  Would  that  be  termed  also  angina  pectoris. 
Doctor  ? 

A.  Angina  pectoris  would  be  the  symptomatology 
of  the  coronary  insufficiency. 

Q.     I  see. 

A.  It  has  been,  that  term — three  terms  have  been 
used  in  coronary  artery  disease,  and  there  is  a 
differentiation  made  by  some  groups  as  to  angina 
pectoris,  coronary  insufficiency,  and  coronary  oc- 
clusion which  is  really  all  a  matter  of  degree  of 
how  much  heart  muscle  involvement.  A  man  with 
angina  could  have  [38]  a  perfectly  normal  electro- 
cardiogram and  a  perfectly  normal  post,  autops}^ 
with  no  e\adence  of  heart  damage  that  you  could 
detect;  yet  he  dies  from  angina,  probably  due  to 
ventricular  fibrillation.  That  work  has  been  carried 
out  by  Meek  at  the  University  of  Wisconsin  several 
years  ago  in  which  he  proves  50  per  cent  of  them  a 
pathologist  cannot  determine  whether  they  had 
ventricular  fibrillation  or  not.  There  have  been  a 
few  cases  in  which  electrocardiograms  have  been 
checked  by  individuals  at  the  time  it  happened,  and 
such  information  was  obtained. 

Q.     Doctor,  would  a  case  history  of  Mr.  Lyons  as 
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1  have  outlined  to  you  he,  in  your  opinion,  indica- 
tive that  Mr.  Lyons  had  an  angina  pectoris  condi- 
tion? 

A.  If  he  had  the  symptomatology  that  you  have 
just  mentioned,  I  would  certainly  be  very  expectant 
to  have  been  able  to  prove  that  he  had  angina. 

Q.  Doctor,  isn't  it  a  fact  that  a  diagnosis  of 
angina  pectoris  carries  with  it  the  ini})lication  that 
death  may  occur  suddenly?  A.     It  used  to. 

Q.     Does  it  still  carry  that? 

A.  It  does  not  carry  as  much  of  an  implication 
now  as  it  did,  and  for  that  reason  we  do  not  tend 
to  use  the  term  angina  because  most  laymen  feel 
that  same  way  about  it,  and  yet,  many  people,  as 
I  say,  will  go  along  for  20  to  25  years  with  angina 
and  carry  on  a  reasonably  active  life.  I  recall  one 
physician,  Dr.  Rand  in  this  town,  who  had  angina 
for  over  35  years  who  [39]  stated  that  the  reason  he 
never  had  difficulties  was  because  he  always  could 
get  nitroglycerin  and  never  allowTd  the  spasm  to 
go  to  the  point  of  anoxemia  and  ventricular  fibril- 
lation, and  he  practiced  for  the  35  years  and  died 
of  pneumonia,  so  that  I  do  not  believe  one  can  say 
that  because  one  is  labeled  as  an  angina  that  it 
means  you  got  to  die  a  sudden  death  any  more  than 
I  believe  you  or  I  might  not  be  killed  walking 
across  the  street  by  an  automobile.  We  can  be,  but 
we  do  not  expect  to. 

Q.  But  to  remove  that  implication  of  sudden 
death  is  it  not  necessary  that  certain  ])rophy]axis 
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be  taken  by  medication  or  refraining  from  doing- 
extensive  physical  work? 

A.  I  think  certain  prophylaxis  should  be  taken. 
There  is  a  big  debate  as  to  what  the  physical  ac- 
tivity should  be,  of  course,  even  to  the  point  now 
where  it  is  felt  that  the  average  doctor  keeps  a  pa- 
tient with  coronary  occlusion,  myocardial  infarction 
which  is  the  third  stage  of  this  picture,  in  bed  en- 
tirely too  long  and  inactive  too  long.  The  present 
trend  is  to  get  them  up  and  back  on  their  original 
job  within  six  weeks,  if  possible,  as  it  has  been 
reported  by  Dr.  Levine  who  made  quite  a  study  of 
it  in  Boston. 

Q.  But,  assuming  the  fact  to  be  that  the  individ- 
ual  

A.  An  individual  that  has  angina,  I  think,  would 
be  more  subject  to  having  any  type  of  a  strain  that 
might  produce  an  adequate  amount  of  anoxemia  to 
change  the  chemistry  of  his  [40]  muscle  so  that  he 
could  have  a  ventricular  flutter  or  fibrillation  which 
could  cause  death. 

Q.  Assume  the  fact  to  be,  Doctor,  that  on  Feb- 
ruary 5,  1953 — or  on  the  dates  of  February  3rd, 
4th  and  5th  of  1953,  Mr.  Lyons  had  constricting 
pains  in  his  chest,  down  his  arms  and  had  nitro- 
glycerin prescribed  for  him.  There  are  many 

A.  Did  the  nitroglycerin  get  relief?  Did  I  under- 
stand it  to  get  relief;  do  you  know? 

Q.     That  I  do  not  know.  Doctor. 

A.  Because  there  are  other  things  that  could 
give  pain  besides  angina,  in  the  chest. 
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Q.  Tliat  is  correct.  Would  you  i-cad  that  last 
quesion  ? 

(Last  question  read.) 

Q.  And  there  are  many  cases  which  could  ])re- 
cijiitate  an  acute  angina  pectoris  and  the  resulting 
anoxemia  of  the  ventricular  muscle  of  the  heart 
and  ventricular  fibrillation;  is  that  correct,  Doctor? 

A.     1  think  that  is  right. 

Q.  Is  an  angina  pectoris  condition  or  a  cor- 
onary sclerosis  or  coronary  occlusion  condition  a 
continuing  one? 

A.  Well,  let  us  di\dde  them  a  little  bit.  Coronary 
insuffciency  and  coronary  sclerosis  tend  to  go  to- 
gether. We  would  expect  it  to  gradually  progress 
over  the  years.  On  the  other  hand,  we  would  also 
expect  some  collateral  circulation  to  be  formed. 
With  adequate  therapy  we  could  expect  [41]  col- 
lateral circuJation  to  l)e  formed  in  some  whicli 
would  aid  the  condition. 

Mr.  Beebe:  Would  that  be  in  layman's  language 
a  compensation  for  the  sclerosis? 

The  Witness:  Yes,  a  compensation  for  the  de- 
creased blood  supply.  A  coronary  sclerosis,  if  it 
goes  far  enough,  can  produce  occlusion,  and,  of 
course,  an  occlusion  does  heart  damage  then,  and 
that  is  a  different  picture  than  the  anoxemia  which 
is  theoretically  a  temporary  damage.  It  is  in  there 
right  now,  and  if  it  is  bad  enough  right  now  you 
might  get  ventricular  fibrillation  from  it;  but  if 
circulation  can  pick  up  and  carry  these  waste  prod- 
ucts and  so  forth  off,  and  the  irritabilitv  of  the 
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heart   muscle   disappears,   then   we   get   over   that 

particular  acute  probability. 

Q.  (By  Mr.  Kriesien) :  Are  you  speaking,  Doc- 
tor, are  you  not,  of  where  you  have  a  complete 
coronary  occlusion? 

A.     No,  I  am  talking  about  where  you  do  not. 

Q.     Where  you  do  not*? 

A.  Where  we  have  a  complete  coronary  oc- 
clusion you  are  going  to  liave  heart  muscle  damage 
that  is  going  to  progressively  change  and  go  to 
scar,  and  if  one  lives  longer.  The  first  one,  it  is  not 
going  to  scar;  it  goes  back  to  normal. 

Q.  Doctor,  was  it  your  ox)inion  the  precipitating 
cause  of  anoxemia  of  the  ventricular  nmscle  of  the 
heart  producing  the  ventricular  fibrillation  which 
ended  in  death  was  an  angina ;  [42]  is  that  correct  ? 

A.     It  was  a  coronary  insufficiency. 

Q.  Coronary  insufficiency.  Doctor,  what  are  most 
commonly — Doctor,  if  a  person  had  a  normal  heart, 
could  a  psychic  trauma  or  emotional  upset  such  as 
a  shock  from  the  explosion  and  concussion  of  a 
shotgun  together  with  superficial  injuries  such  as 
sustained  by  Mr.  Lyons,  independently  of  all  other 
causes  and  not  contributed  to  by  disease,  produce 
a  coronary  insufficiency  and  resulting  death? 

A.  In  my  opinion,  it  would  be  very,  very  rare.  I 
do  think  that  such  a  thing  is  possible  as  has  been 
demonstrated  in  some  of  the  South  Sea  Islanders 
where  they  make  up  their  minds  that  today  is  the 
day  they  are  supposed  to  die,  and  they  go  out,  have 
a  big  celebration,  and  they  go  down  and  die,  and 
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wliifli  is  quite  a  mystery  to  medicine,  aud  by 
(•lie(fku|)s  carried  out  by  English  physicians  they 
apparcMitly  have  to  do  with  some  type  of  nerve- 
emotion  reflex  that  cuts  down  coronary  flow,  so 
I  think — I  do  not  know  whether  those  individuals 
were  all  normal  or  whether  they  were  not,  but  an 
individual  that  has  coronary  artery  disease  would 
be  much  more  apt  to  have  an  emotional  upset  like 
the  explosion  of  a  shotgun  cause  his  death  than 
would  one  that  did  not  have  it. 

Q.  And  the  one  that  did  not  have  some  coronary 
or  heart  disease,  it  would  be  the  exception? 

A.     That  is  right.  [43] 

Q.     Rather  than  the  rule? 

A.     Definitely. 

Q.     If  the  ps3^chic  trauma  or  emotional  upset 

A.  Definitely  the  exception.  I  think  it  would  be 
a  very,  very  rare  thing.  I  have  never  seen  or  heard 
of  one  oth(^r  than  these  reports  from  the  South  Pa- 
cific. 

Q.  Doctor,  it  is  a  fact,  is  it  not,  that  the  extent 
of  emotional  ui)set  or  reaction  or  psychic  trauma  to 
the  explosion  and  concussion  of  a  shotgun  and  in- 
fliction of  su])erficial  injuries  will  vary  with  every 
individual  and  be  dependent  upon  many  factors? 

A.     Right. 

Q.  You  would  not  expect  the  same  emotional 
reaction  or  shock  from  an  individual  who  was  ex- 
perienced and  familiar  with  the  handling  and  dis- 
charging of  shotguns  as  you  would  with  one  that 
was  not  accustomed  to  handling  such  wea])ons  ? 
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A.  T  do  not  believe  that  that  would  be  a  factor 
at  all. 

Q.     You  do  not^ 

A.  I  think  the  individual  that  is  a  high-strung 
emotional,  energetic  type  that  works  under  high 
pressure  would  be  much  more  apt  to  have  it  than  an 
individual  that  is  phlegmatic  would  be  apt  to  have 
it.  An  individual  that  knows  his  guns  and  so  forth 
never  gets  himself  in  a  position  where  he  is  afraid 
of  the  gun;  and  when  he  does  get  himself  in  that 
position,  if  he  is  a  highly  strung  emotional  type, 
I  believe  would  [44]  be  more  apt  to  have  it  than 
a  phlegmatic  individual  who  did  not  know  a  gun 
and  got  himself  in  the  same  position. 

Q.  I  see.  But  the  normal  explosion  or  discharge 
of  a  shotgun  would  not  have  qj\j  effect  upon  it"? 

A.     I  do  not  think  it  would. 

Q.  You  would  not  expect  the  same  emotional 
upset  or  reaction  from  the  infliction  of  superficial 
injuries  to  one  who  had  suffered  rather  more  severe 
personal  injuries  in  the  past  as  one  who  had  never 
been  injured,  would  you? 

A.     I  don't  believe  I  followed  you. 

Q.  My  question  was  this,  Doctor,  that  you  would 
not  expect  the  same  emotional  upset  or  reaction 
from  the  infliction  of  superficial  injuries  such  as 
Mr.  Lyons  sustained  when  he  had  experienced  other 
and  greater  personal  injuries  in  the  past  than  if  he 
had  never  suffered  personal  injury? 

A.     I  think  that  would  be  correct  if  the  super- 
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ficial  iiijiuy  was  duo,  was  caused  by  scratching-,  we 

will  say,  from  a  bush  or  something,  but  when  you 

have  got  a  high-})owered  gun  that  goes  off  right 

next  to  your  ear  and  you  do  not  know  what  th.e 

effect  is  during  those  few  seconds  I  am  not  at  all 

sure. 

Q.  Doctor,  I  do  not  know  whether  you  have  had 
occasion  to  examine  the,  let  us  say,  new  translation 
or  translations  of  the  Mexican  autopsy  report  with 
reference  to  the  gallstones  and  their  location. 

A.     I  have.  [45] 

Q.     You  have? 

Mr.  Beebe:  Just  a  moment.  In  that  connection 
are  you  referring  to  the  translation  of  the  inter- 
I'ogation  of  the  doctor  down  there  or  the  new  trans- 
lation that  we  have  had  made  since  the  one  which 
we  furnished  you  of  the  original  autopsy?  Dr. 
Rush  has  seen,  has  a  new  translation  that  we  had 
made  of  a  more  literal  nature  than  the  other  one 
which  was  a  free  translation,  but  he  has  not  seen 
the  translation  of  your  interrogation  of  Dr.  Ser- 
rano. 

Mr.  Kriesien :  I  have  not  seen  yours  either,  Mr. 
Beebe. 

Mr.  Beebe:  We  have  had  the  other  day.  We 
have  only  got  part  of  it,  only  the  relevant  part  of 
it- 
Mr.  Maguire:  I  may  say  it  has  been  dictated. 
The  belt  has  been  delivered  to  my  office  this  morn- 
iim-.  It  has  not  been  transcribed. 
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Mr.  Kriesien:  I  have  my  original  translation.  I 
think  I  have  the  supplemental  transaction. 

Mr.  Beebe:  Which  one  are  you  talking  about, 
when  you  submitted  those  questions  down  there? 

Mr.  Kriesien:  No,  I  have  the  original.  I  have 
been  through  the  original  translation.  Off  the  rec- 
ord. 

(Discussion  off  the  record.) 

Q.  (By  Mr.  Kriesien) :  In  referring  back  to 
the  gallstones,  the  translation  furnished  me  by  Mr. 
Maguire  and  Mr.  Beebe  reads,  of  the  Mexican  au- 
topsy, "Moreover,  containing  two  stones,  one  [46] 
of  approximately  one  centimeter  in  diameter,  lo- 
cated in  the  outlet  mouth  of  the  cystic  canal,  and 
the  other  smaller  of  three  millimeters  diameter  in 
the  bottom.*' 

At  the  time  you  prepared  your  affidavits  were 
you  aware  of  the  existence  of  these  gallstones? 

A.     No,  I  was  not. 

Q.  Doctor,  I  will  ask  you  whether  or  not,  in 
your  opinion,  the  lodging  of  a  gallstone  one  centi- 
meter in  diameter  in  the  outlet  of  the  cystic  duct 
is  a  commonly  accepted  precipitating  cause  of  an 
acute  agina?  A.     No. 

Mr.  Beebe :  Before  you  answer  that,  just  a  min- 
ute. I  want  to  make  an  objection,  Doctor,  and  then 
they  can  take  your  answer.  Object  to  that  upon  the 
ground  and  for  the  reason  that  there  is  no  evidence 
that  there  was  such  a  gallstone  lodged  at  any  point. 

Mr.   Maguire:     In  that  connection   will   counsel 


vs.  Jane  S.  Lyons  691 

(I)oi)osition  of  Homer  P.  Rush.) 
sti])ulato  that  in  intcrvicwiTig-  tlie  doctors  who  made 
that  report  they  informed  him  tliat  tliose  gallstones 
were  free  .^ 

Mr.  Kriesien:     Oh,  yes;  I  will  so  stipulate. 

Mr.  Maguire:     All  right;  okeh. 

Q.  (By  Mr.  Kriesien) :  Now,  instead  of  the 
word  "lodging,"  located,  should  1  use  that?  Is  that 
a  commonly  accepted  cause  or  precipitating  cause 
of  angina? 

A.  It  is  not  a  common,  accepted  precipitating 
cause.  [47] 

Q.     It  is  not? 

A.     Not  a  common  one.  It  may  happen. 

Q.     It  can  happen.  Well,  has  it  happened 

A.  This  work,  I  think,  is  based  upon  an  original 
w^ork  that  came  out  from  Wolford  at  the  Univer- 
sity of  Pennsylvania  many  years  ago  in  which  he 
showed  that  with  certain  gallstones  or  gallbladder 
disease  you  could  get  what  we  then  called  an  electro- 
cardiographic pattern  from  gallbladder  disease,  and 
it  did  not  have  anything  to  do  wdth  coronaries. 
W(41,  that  was  later  shown  to  be  erroneous;  that 
l)robably  you  could  get  a  reflex  that  would  produce 
some  change  in  the  coronary  vessels  that  produced 
the  change  in  the  electrocardiographic  but  did  not 
come  from  the  gallstones  per  se.  At  the  present 
time  I  think  it  is  definitely  accepted  that  you  can 
get  reflexes  from  the  upper  G.I.  tract  and  the  gall- 
bladder that  can  give  you  some  disturbance  in  cor- 
onary blood  flow.  I  do  not  believe  there  has  been 
a  known  case,  at  least  not  to  my  knowledize,  of  a 
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death  produced  by  such  an  affair.  I  think  it  is 
fair,  further  to  go  into  this  question,  to  state  that 
about  25  per  cent  of  all  pregnant  women  who  have 
lived  beyond  the  age  of  50  and  probably  less  than 
one  per  cent  of  those  will  even  know  they  have 
gallstones  or  will  ever  have  any  heart  symptoms, 
so  I  would  consider  it  a  comparatively  unusual  and 
not  a  common  thing. 

Q.  Correct;  but  would  it  be  any  more  unusual 
than  an  emotional  [48]  upset  being  the  precipita- 
ting cause  ?  A.     In  my  impression,  much  more. 

Q.  Much  more  unusual.  Perhaps  I  should  have 
rephrased  that  question  a  little  bit,  Doctor.  You 
spoke  of  reflexes.  Let  me  ask  you  this  question:  I 
will  ask  you  whether  or  not  it  is  a  fact  that  a  re- 
flex arising  from  a  viscus  such  as  a  gallbladder  is 
a  cause  of  angina  or  should  we  say  a  coronary  in- 
sufficiency or  an  anoxemia  of  the  ventricular  muscle 
of  the  heart? 

A.  Let  us  be  more  specific  and  let  us  don't  put 
the  "viscus"  in  because  that  can  mean  bladder  or 
anything  else. 

Q.     I  mean  a  viscus  such  as  a  gallbladder. 

A.  All  right.  A  gallbladder  can  reflexedly  give 
you  a  disturbance  in  the  coronary  blood  flow. 

Q.  Is  this  not  one  of  the  common  precipitating 
causes  ? 

A.  No,  I  do  not  think  it  is  a  common  precipi- 
tating cause.  I  think  it  is  a  very  unusual  precipi- 
tating cause. 
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Q.  Doctor,  assiiino  tlic  facts  to  be  that  Mr.  T^yons 
on  May  12,  1950,  aftor  hurrying  across  a  lumber 
dock  liad  ])ain  in  the  right  and  left  arms. 

A.     This  is  wlien? 

Q.  May  12,  1950;  had  ])ains  in  the  right  and  left 
arms  to  th(>  extent  he  could  not  hold  a  phone. 

A.  This  is  different  than  the  other  time.  He  liad 
pains  and  could  not  hold  a  phone.  [49] 

Q.  No,  tliis  is  the  same  time.  This  is  back  in 
1950. 

A.  I  believe  you  told  me  this  \vas  February  4th 
or  something  like  that  before. 

Mr.  Kriesien :     Oft*  the  record. 

(Discussion  oft*  the  record.) 

Q.  (By  Mr.  Kriesien) :  Doctor,  assume  the 
facts  to  be  tliat  Mr.  Lyons  on  May  12,  1950,  after 
hurrying  across  a  lumber  dock  had  pains  in  the 
right  and  left  arms  to  the  extent  he  could  not  hold 
a  phone;  that  his  condition  was  diagnosed  as  acute 
anxiety  tension,  and  Mr.  Lyons  was  advised  that 
he  ought  to  slow  down. 

On  Februarv  3,  1953,  Mr.  Lyons  had  constrictins: 
chest  pains;  on  February  4,  1953,  he  had  con- 
stricting chest  pains  with  radiation  down  the  amis 
and  was  given  a  prescription  of  nitroglycerin;  on 
February  5,  1953,  had  pain  in  a  lesser  degree  and 
was  advised  by  his  doctor  he  could  go  on  a  fishini^ 
trip  provided  he  did  no  extensive  work  such  as 
tramping  around  fields  or  heavy  lifting;  that  on 
Febi-uary  10,  1953,  Mr.  Lyons  was  found  cvanotic 
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and  pulseless  under  circumstances  you  have  de- 
scribed; that  Mr.  Lyons  was  experienced  in  the 
handling  of  guns  and  had  suffered  other  injuries 
in  the  past  more  severe  than  the  superficial  facial 
injuries  sustained  on  February  10,  1953. 

Assume  the  medical  findings  of  the  Mexican  au- 
topsy, including  the  gallstones.  [50] 

Based  upon  those  facts.  Doctor,  could  you  give 
an  opinion  as  to  the  most  probable  precipitating 
cause  of  a  coronary  insufficiency  causing  an  an- 
oxemia of  the  ventricular  muscle  of  the  heart,  pro- 
ducing a  ventricular  flutter  or  fibrillation  which 
ended  in  death? 

Mr.  Maguire:  Just  a  minute.  Doctor;  let  us 
read  the  question. 

(Question  read.) 

Mr.  Maguire:  We  object  to  that  for  the  reason, 
among  others,  that  it  wholly  omits  the  sudden  and 
unexpected  discharge  of  a  shogun  right  against 
the  almost  immediate  vicinity  of  his  right  neck, 
face,  ear  and  head. 

Mr.  Beebe :  And  it  further  omits  the  stipulation 
of  counsel  that  both  of  the  gallstones  mentioned  in 
the  Mexican  report  were  free. 

The  Witness:  Now  may  I  ask  you  a  question? 
Is  that  fair? 

Mr.  Kreisien:     Certainly,  Doctor. 

The  Witness :  These  pains  in  February,  3rd  and 
4th,  1953,  he  was  free  of  pain,  I  assume,  between 
1950  and  1953 ;  for  three  years  he  had  no  troubles  ! 
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Mr.  KTiosicn :  T  cniniot  answer  tliat  question, 
Doctor.  I  do  not  have 

The  Witness:  T  mean,  T  assume  tlint  ))>•  tlie 
story  you  are  giving  me. 

Mr.  Kriesien:     Off  the  record.  [51] 

(Discussion  off  the  record.) 

Mr.  Kriesien :     Back  on  the  record. 

The  Witness:  As  I  interpret  this  question,  this 
man  had  pain  in  May,  1950,  and  again  in  February, 
3,  4  and  5,  1953,  all  of  which  I  understand  were 
supposed  to  be  caused  by  anxiety  tension.  These 
pains,  as  T  \mderstand  it,  were  chest  pains  down  the 
arm  and  of  a  constricting  nature.  Nitroglycerin  was 
prescribed,  although  we  do  not  know  it  was  ever 
used  to  relieve  the  pain  or  not.  As  I  understand  it, 
we  do  not  know  wdiat  precipitated  the  pain ;  tliat 
the  first  incident  of  1950,  it  would  be  a  little  bit 
difficult  for  me  to  feel  that  the  i)ain  in  May,  1950, 
was  caused  by  coronaiy  insufficiency  or  angina,  if 
lie  had  been  free  from  pain  for  the  next  three  years, 
living  the  life  that  I  know^  he  led  which  was  that 
of  a  very  active,  energetic  businessman.  The  pain 
that  occurred  in  Fc^bruary,  1953,  is  not  described 
with  enough  detail  to  call  it  angina,  and  the  only 
earmark  we  have  is  the  fact  that  nitroglycerin  was 
])rescribed.  I  assume  that  his  doctor  felt  there  must 
have  been  some  indications  towards  this  being  an 
anginal  affair  or  he  would  not  have  prescribed 
nitroglycerin  although  nitroglycerin  will  relieve  tho 
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esophageal  pains  from  the  lower  end  of  the  es- 
ophagus and  gallbladder  pain  as  well  as  angina.  The 
information  is  entirely  too  inadequate  to  give  us 
too  much  of  an  opinion,  but  I  would  feel  that  the 
last  part  of  it,  that  is,  the  story  in  1953  would  be 
indicative  [52]  that  he  had  coronary  insufficiency 
at  the  time  mentioned. 

Mr.  Beebe :  Just  a  moment.  I  do  not  believe  that 
that  answers  the  question  after  detailing  all  that, 
Doctor.  The  question  was  what  was  the  precipi- 
tating cause  on  the  fatal  occasion,  was  it  not  ? 

Q.  (By  Mr.  Kriesien)  :  My  question  was,  could 
you  give  an  opinion  as  to  the  most  probable  pre- 
cipitating cause  of  the  angina  which  caused  the  an- 
oxemia of  the  ventricular  muscle 

A.  It  would  be  my  opinion  that  the  emotional 
reaction  from  the  explosion  of  the  gun  next  to  his 
face  would  be  much  more  logical  to  have  been  the 
precipitating  factor  of  his  final  episode  than  to 
think  of  it  as  coming  from  any  other  reflex. 

Q.  Then,  Doctor,  as  I  understand  your  answer, 
you  would  say  that  an  emotional  episode  was  the 
more  probable A.     No. 

Q.     Pardon  me? 

A.  Just  don't  use  the  term  '' emotional  upset.'* 
Let  us  use  the  term  ''emotional  factor." 

Q.  The  emotional  factor  was  the  more  probable 
of  the  precipitating  causes  as  against  an  angina 
pectoris,  a  gallbladder  colic,  or  some  unknown  fac- 
tor? 

A.     T  do  not  think  that  is  a  fair  question  because 
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we  feel  tliat  whatever  the  ])r('ei})itatin<?  i'lwAov  was 
ho  could  liavo  well  had  angina  of  which  we  have 
no  wa}'  oi'  j)i'oviiig,  and  3^on  have  objected  to  my 
using  the  term  because  it  is  a  syni])tomatic  [53] 
term,  and  I  agree  wdth  you.  It  is  wrong  to  use  so 
I  tliink  we  should  considei*  the  fact  that  a  dis- 
turbance in  coronary  blood  flow  tliat  causcxl  a  dis- 
turbance in  th(»  mechanics  of  the  heartbeat  that 
])roduced  a  disturbance  in  ventricular  rhythm  which 
led  to  a  congestive  heart  failure  which  was  the 
cause  of  his  death,  and  I  believe  the  precipitating 
cause  of  this  marked  emotional  fear  upset  was 
caused  by  the  exj)losion  of  the  gun  next  to  his 
face.  Does  that  answer  it? 

Q.     Partially,  Doctor. 

Let  me  ask  you  this  question,  then:  Then,  as 
I  understand  it,  it  is  your  opinion  that  this  emo- 
tional reaction  or  u])set — I  am  not  quibbling  over 
the  words  there — was  the  more  probable  cause  of  a 
disturbance  in  the  coronary  blood  flow  rather  than 
an  angina  pectoris,  a  gall  bladder  colic,  or  isome  un- 
known cause  or  factor? 

A.  When  you  put  the  term  angina  ])ectoris  in 
it,  you  are  adding  a  term  into  it  which  I  believe 
is  part  of  a  general  chain  of  events,  and  I  cannot 
say  that  the  emotional  factor  caused  the  death  and 
not  angina  pectoris  because  I  believe  he  did  have 
angina  pectoris  although  we  have  no  }:>roof  for  it. 
I  don't  believe  gall  bladder  disease  or  some  other 
unknown  reflex  was  responsible  for  it. 

Mr.  Kriesicn:     Otf  the  record. 
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(Discussion  off  the  record.)   [54] 

The  Witness:  Well,  it  seems  to  me  that  this  man 
had  a  sudden  explosion  of  this  powerful  shotgun 
by  his  face,  the  cause  of  which  I  don't  know  but 
that  he  must  have  been  upright  because  there  w^as 
no  evidence  in  the  brush  or  dirt  to  indicate  that 
it  exploded  when  he  was  down,  that  the  superficial 
wound  was  very  slight,  and,  therefore,  it  was  the 
emotional  mental  fear  of  what  went  on  over  the 
next  two  or  three  seconds  that  caused  the  reaction 
that  I  believe  caused  a  change  in  coronary  blood 
flow  that  produced  a  chemical  change  in  the  ven- 
tricle that  could  allow  for  ventricular  fibrillation 
to  develop,  which  did  in  all  probabilities,  and  pro- 
duced a  passive  congestion  as  has  been  demon- 
strated with  autojjsy,  which  was  the  cause  of  death. 

Q.  That  opinion,  of  course,  Doctor,  is  predi- 
cated on  the  fact  that  the  shotgun  was  suddenly 
exploded  prior  to  a  seizure  of  an  angina;  is  that 
correct  ?  A.     Correct. 

Q.  I  believe  you  have  already  stated  that  such 
an  explosion  would  not  cause  death  in  an  individual 
with  a  normal  heart;  that  the  heart  condition  con- 
tributed to  the  death;  is  that  correct? 

A.     I  think 

Mr.  Beebe:  Just  a  moment  now.  I  want  to  ob- 
ject to  that  upon  the  ground  that  the  form  of  the 
question — first,  upon  the  ground  that  it  misstates 
the  doctor's  testimony.  He  testified  [55]  that  it  was 
possible  for  this  to  occur  to  any  person,  a  person 
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even  with  a  perfect  heart,  for  the  shock  to  l)iiiii;- 
about  deatli,  and  upon  the  second  p^round,  further 
ground,  tliat  the  word  "contributing"  is  used  with- 
out (h'tining-  the  sense  that  the  word  "(;ontributing" 
is  used 

Mr.  Maguire:  That  is  a  le.^al  conclusion.  It 
carries  a  legal  implication  with  it  that  is  unfair. 
The  witness  spoke  of  contribution  in  medicine,  and 
what  contribution  in  law  is  is  entirely  different. 

Mr.  Kriesien:     I  will  rephrase  it,  then. 

Q.  I  believe  you  testified  before  that  an  ex- 
])losion  such  as  the  discharge  of  a  shotgun  would 
not,  except  in  a  very  rare  case,  cause  death  in  an 
individual   wdth   a   normal   heart? 

A.     That  is  right. 

Q.  I  will  ask  you  whether  or  not  in  your  opinion 
the  condition  of  Mr.  Lyons'  heart  as  revealed  by 
the  medical  case  history  file  and  the  Mexican  au- 
topsy report  was  a  contributing  factor,  medically 
speaking,  in  the  death  of  Mr.  Lyons? 

A.  I  believe  it  is  correct  to  state  that  if  this 
man  had  not  been  in  the  condtion  he  w-as  he  would 
not  have  had  this  reaction  from  the  shotgun  going 
off  next  to  his  ear,  meaning  by  that  that  he  had 
the  condition  of  a  coronary  insufficiency,  an  aortic 
insufficiency,  wdiich  is  also  exceedingly  important, 
T  believe,  in  this  particular  case,  to  allow^  the  reflex 
reaction  from  emotional  tension  to  have  been  much 
more  probably  than  it  w^ould  \pQ~\  have  been  in  a 
normal  individual  by  a  great  per  cent.  Does  that 
answer  the  question? 
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Mr.  Kriesien:     Thank  you.  Yes. 

Q.  As  a  matter  of  fact,  if  it  were  not  otherwise, 
Do(3tor,  most  of  the  soldiers  would  die  in  combat 
from  the  shock  of  explosion;  is  that  correct? 

A.  I  do  not  think  that  there  is  any  doubt  but 
what,  as  I  say,  I  have  never  heard  of  an  individual 
that  died  from  the  shock  of  a  shot  of  a  gun  going 
off  by  him  in  my  life,  and  outside  of  this  group 
that  I  know  of  in  the  South  Pacific  is  the  only  time 
that  I  know  of,  apparently,  from  mental  processes 
producing  death  in  a  normal  individual,  so  I  know 
it  can  happen.  I  think  you  have  heard  the  story  of 
a  man  scarred  to  death. 

Q.     Oh,  yes. 

A.     I  am  sure  that  is  correct.  It  can  happen. 

Q.  Doctor,  in  your  many  years  of  practice  and 
specializing  in  heart  conditions  have  you  ever  had 
occasion  to  certify  on  a  death  certificate  that  an 
emotional  upset  was  the  sole  and  independent  cause 
of  death?  A.     No,  I  never  have. 

Q.  Approximately  how  many  death  certificates 
have  you  signed  during  your  years  of  practice? 

A.     I  wouldn't  laiow. 

Q.  You  have  been  practicing  many  years, 
though,  Doctor.  It  [57]  has  been  a  good  many. 

A.  I  have  practiced — I  have  been  licensed  since 
1921.  There  have  been  many  of  them. 

Q.  Doctor,  you  state  in  your  affidavit  of  July 
10,  1953,  ''In  my  opinion,  the  sequence  of  events 
and  the  time  elements  involved  therein  eliminate 
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any  ])robabi]ity  that  tlie  onset  of  the  lieart  attack 
preci])itated  the  accidental  discharge  of  the  shot- 
gun, but,  on  tlie  contrary,  established  with  reason- 
able certainty  that  the  sudden  explosion  of  the 
shotgun  precipitated  that  onset  of  the  heart  attack." 

Now,  your  oj)inion  as  to  these  sequence  of  events 
will  be  the  ultimate  fact  for  determination  by  the 
jury,  but  I  would  like  to  know  the  facts  ui)on  wliich 
you  have  based  that  opinion. 

A.  The  facts  were  based  upon  this:  One,  that 
I  had  been  with  that  man  over  a  period  of  48 
liours  or  more,  and  he  seemed  ])erfectly  well ;  two, 
that  moi-ning  he  stated  he  felt  exceptionally  fine, 
walked  up  a  hill  with  me  and  showed  much  less 
effort  as  regards  shortness  of  breath  than  I  did; 
three,  that  he  was  obviously  an  excellent  shot  be- 
cause r  saw  him  kill  several  doves  when  I  was 
standing  by  him;  four,  when  we  changed  positions 
I  was  taken  over  some  50  yards  or  so,  and  on  these 
particular  two  shots  that  we  are  speaking  of,  the 
first  one,  I  saw  a  dove  fall,  the  second  one,  I  did 
not,  which  occurred  comparatively  soon  after  tlie 
first  one,  nnich  sooner  than  I  would  [58]  have 
expected  him  to  shoot  at  a  second  group  of  doves. 
I  had  my  back  turned  to  him.  He  might  have 
knocked  the  dove  down.  I  might  not  have  seen  it. 
T  went  through  a  mental  process  of  wanting  to  go 
back  and  razz  him  for  not  letting  a  few  doves  light 
in  th(^  tree  by  shooting  so  frequently,  but  T  heard 
this  stridulous  breathing,  and  it  was  a  verv  quiet 
country  we  were  in.   There  was  no  noise  around. 
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We  could  holler  back  and  forth.  I  did  not  see  him 
because  of  the  brush,  and  there  was  a  time  element 
of  10  to  15  seconds,  I  believe  a  fair  estimate,  before 
I  heard  this  stridulous  breathing-  after  I  heard  the 
man  shoot.  I  am  certain  there  could  not  have  been 
another  gunshot  or  I  would  have  heard  it.  I  as- 
sume the  first  gunshot  must  have  been  the  one  that 
went  up  by  his  face.  It  must  have  gone  off  when 
he  was  upright  because  when  I  saw  him  he  was 
lying  face  down  under  the  edge  of  this  mesquite 
brush.  At  that  time  he  was  still  alive  and  with  the 
symi}toms  I  have  previously  described.  I  felt  that 
it  must  have  been  the  gunshot  that  preci])itated  the 
attack,  or  I  would  have  heard  stridulous  breathing 
first  and  the  gunshot  second,  or  I  would  have  found 
evidence  that  he  had  fallen  and  the  gunshot  would 
have  had  to  have  disturbed  some  of  the  country- 
side around  it,  either  the  ground  or  brush,  none  of 
which  we  found. 

Q.  Doctor,  is  there  any  specific  period  of  time 
within  which  stridulous  breathing  develops  after, 
say,  an  attack  of  angina  pectoris  or  coronary  in- 
sufficiency'? [59] 

A.  I  don't  believe  that  it  is  a  symptom  neces- 
sarily of  angina  or  coronary  insufficiency.  If  we 
have  an  adequate  amount  of  coronary  insufficiency, 
the  decreased  blood  flow  through  the  ventricle  so 
ventricular  fibrillation  can  occur  or  ventricular 
flutter  so  that  we  do  not  get  any  forcing  of  blood 
out  into  the  systemic  circulation  or  pulmonary  cir- 
culation that  we  would  expect  but  a  few^  seconds  to 
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oeciir  ])(»fore  evidence  of  disturbed  breathing  v.onld 
occur.  This  disturbance  of  breathing  is  not  an  evi- 
dence of  coronary  insufficiency  but  nn  evidence  of 
heart  failure,  and  tlie  lieart  in  this  case  was  caused 
by,  in  my  opinion,  the  coronary  insufficiency.  I 
tliink  we  can  ^v>  further  and  state  that  an  ex- 
ix'riincjital  aiiiuial,  if  }'0u  ligate  his  antenor  cor- 
onary, as  a  dog,  50  per  cent  of  them  will  go  into 
ventricular  fibrillation  within  but  a  few  seconds. 

Mr.  Beeb(-     Less  than  10  or  15? 

The  Witness:    Definitely. 

Q.  (By  Mr.  Kriesien) :  What  about  the  other 
50  ])er  cent,  Doctor? 

A.  I  cannot  answer  that.  I  know  that  the  men 
that  are  doing  this  work  always  worry  exceedingly 
about  ligating  the  anterior  coronary  because  they 
lose  over  half  their  animals  right  now  even  though 
they  are  doing  everything  they  can  to  protect  th(>m. 

Q.  Would  the  devc^lopment  of  stridulous  breath- 
ing vary  in  individuals'?  [60]  A.     It  would. 

Q.     The  time  element  would  vary? 

A.     It  w^ould. 

Q.  Could  you  have  heart  failure  to  such  an  ex- 
tent that  it  would  render  one  unconscious  or  unable 
to  hold  a  shotgun  and  still  not  precipitate  the 
stridulous  breathing  within  this  period  of  10  or 
15  seconds  ? 

A.  I  think  that  would  be  possible,  but  I  do 
not  think  it  w^as  probable. 

Q.  Why  do  you  not  think  it  was  probable,  Doc- 
tor? A.     Pardon? 
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Q.     Why  do  you  not  think  it  was  probable? 

A.  Because  I  do  not  believe  he  would  become 
unconscious  that  quick.  I  cannot  imagine  an  in- 
dividual that  knew  firearms  like  Jim  allowing  him- 
self to  get  in  that  position.  I  think  if  he  had  felt  a 
heart  attack  he  would  have  thrown  that  gun  to  the 
ground.  I  do  not  think  he  would  have  held  it. 

Q.  Of  course,  he  was  not  holding  the  gun  when 
it  was  discharged,  was  he,  Doctor,  to  inflict  the 
wounds  that  were  on  him? 

A.  No,  it  is  my  opinion  he  was  not,  and  the 
reason  I  do  not  think  he  was  is  because  I  think  he 
slipped,  and  this  thing  slipped  through  his  hands 
and  exploded.  That  is,  he  was  not  holding  the  gun 
in  a  proper  position,  He  must  have  been  holding  it 
against  him  or  it  would  not  have  gone  up  along- 
side [61]  of  his  face. 

Q.  Doctor,  when  you  arrive  at  that  opinion  do 
you  take  into  consideration  the  fact  that  in  May 
of  1950  he  had  pain  in  the  arms  to  such  an  extent 
that  he  could  not  hold  a  telephone? 

A.  I  did  not  when  I  arrived  at  the  conclusion 
originally. 

Q.     A¥ould  that  alter  your  opinion? 

A.  No,  it  would  not  because  I  cannot  understand 
a  man  that  has  serious  heart  disease  from  1950  to 
1953  being  free  of  symptoms  for  three  years  and 
then  having  an  attack  like  this. 

Q.  But  Mr.  Lyons  had  never  indicated  to  you 
in  your  conversation  that  he  had  been  apprized  of 
the  fact  that  he  had  a  heart  condition,  did  he,  Doc- 
tor "?  A.     He  had  not. 
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Q.  So  then  if  he  liad  an  onset  of  pain  tliOTO 
would  he  no  reason  for  him  to  antiei})ate  that  it 
was  a  lieart  attack,  would  there,  Doctor? 

A.  I  do  no  know  him  well  enoue^h  to  answer  that 
question. 

Q.  Well,  you  gave  tlie  opinion,  Doctor,  that  if 
a  man  of  Mr.  Lyons'  experience  with  shot^ns,  if 
he  felt  a  heart  attack  coming  on  he  would  throw 
it  away?  A.     T  think  he  would. 

Q.  That  was  the  reason  I  asked  the  question 
would  he  know  he  was  sutfering  a  heart  attack  if 
he  had  an  attack  of  angina  pectoris.  [62] 

A.  If  he  had  been  told  he  should  take  nitro- 
glycerin after  these  several  spells  you  have  previ- 
ously described,  I  would  think  that  he  at  least 
suspected  h(^  had  some  trouble. 

Q.  But,  notwithstanding,  he  at  least  assured  you 
the  day  before  the  occuiTence  that  he  was  in  good 
condition  or  had  been  assured  he  was  in  good  con- 
dition and  needed  merel}^  rest  and  relaxation? 

A.     That  is  correct. 

Q.  So,  apparently,  he  had  not  been  advised  that 
he  had  a  heart  condition? 

A.     I  would  think  that  is  correct,  too. 

Q.  Doctor,  just  a  few  more  questions  here.  AVith 
reference  to  the  hypothetical  question  I  asked  you 
and  your  statement  of  your  inability  to  determine 
whether  the  nitroglycerin  was  administered  for  an 
angina  pectoris  condition,  I  would  like  to  call  your 
attention  to  the  fact  that  the  doctor  advised  him 
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that  he  was  to  have  rest  and  relaxation,   was  to 
refrain   from   exerting   himself   by    any   extensive 
lifting  or  tramping  through  the  fields.    Is  that  a 
prophylaxis  for  an  angina  pectoris  condition  *? 

A.     It  would  be  a  reasonable  advice. 

Q.  Did  you  take  that  into  consideration  when 
you  answered  as  you  did  to  the  hypothetical  ques- 
tion I  propounded? 

A.  I  did,  because  he  was  not  tramping  through 
the  fields.  He  had  not  moved,  I  do  not  think,  over 
30  yards  in  this  whole  thing  except  the  one  time  he 
went  u])  that  little  hill  which  was  some  30  minutes 
before  this  happenc^d. 

Q.  Doctor,  I  was  not  referring  to  that  particular 
fact.  I  was  referring  to  the  statement  about  whether 
you  could  determine  the  precipitating  cause  of  the 
onset  of  this  condition. 

A.  If  it  had  been  due  to  effort  per  se,  like  his 
tramping,  I  would  have  expected  it  to  have  hap- 
pened when  we  walked  up  this  hill,  and  I  could  see 
no  signs  that  he  had  difficulty,  and  that  is  to  say 
20  to  30  minutes  later  that  this  episode  occurred. 

Q.  How  long  were  you  separated  from  Mr. 
Lyons  before  this  occurrence,  approximately,  Doc- 
tor? A.     Five  to  ten  minutes. 

Q.  You,  of  course,  do  not  know  what  he  was 
doing  during  that  time  as  far  as  walking  back  and 
forth?  A.     No,  I  do  not. 

Q.     Or  anything  of  that  nature? 

A.  All  I  know  is  he  shot  one  dove  because  I  saw 
it  fall. 
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Q.  Doctor,  if  you  had  been  in  ])ossos.sion  of  all 
the  material  facts  that  were  contained  in  Mr. 
Tjvons'  medical  case  history  file  and  the  complete 
findings  of  the  Mexican  autopsy,  would  your  opinion 
have  been  the  same  as  contained  in  your  affidavit 
as  to  the  sequence  of  events? 

A.  No,  there  would  have  been  a  change  in  the 
sequence  of  [64]  events.  I  would  have  stated  that 
it  was  my  opinion  that  the  fear  or  emotional  or 
mental  factor,  whatever  you  wish  to  call  it,  from 
the  shotgun  going'  off  next  to  him  started  a  chain 
of  events  which  was  followed  by  probably  some 
coronary  insufficiency  with  a  decrease  in  blood  flow 
and  an  increase  in  heart  rate  or  tachycardia  which 
is  very  common  any  time  one  has  fright  and  the 
fact  that  he  had  involvement  of  his  aortic  valves 
which  I  did  not  know  about,  therefore  much  less 
normal  pressure  to  maintain  coronary  circulation ; 
that  the  change  in  the  aortic  valves  was  probably 
a  definite  factor  in  producing-  the  coronarj^  insuffi- 
ciency which  later  led  to  changes  in  the  metabolism 
of  tlu^  ventricular  muscle  that  produced  a  fibrilla- 
tion, arrhythmia,  that  caused  passive  congestion 
that  caused  his  death  because  I  honestly  believe  the 
fact  that  he  had  this  involvement  of  his  aortic 
valves  is  a  definite  factor,  and  I  think  had  he  not 
had  that  the  coronary  insufficiency  v.ould  not  liave 
been  enough  to  cause  death  under  this  particular 
strain.  T  think  that  should  be  taken  into  consid- 
eration. 
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Q.  Do  you  find  the  aortic  valve  in  the  condition 
ITr.  Lyons'  vras  in  in  a  normal  heart? 

A.  No,  it  was  not  a  normal  heart  to  have  valves 
like  that  as  reported  on  the  translation  of  the 
autopsy. 

Mr.  Kriesien:     That  is  all. 

Mr.  Beebe:  As  I  understand  it  now,  we  can  as- 
sume it  has  [65]  been  stipulated  that  with  respect 
to  both  gallstones  they  were  free,  and  that  was  the 
basis  of  your  question,  and  that  is  a  stipulated  fact 
in  the  case  ? 

Mr.  Kriesien:  Free  at  the  time  the  autopsy  ^vas 
performed. 

Mr.  Bee]>e:  That  is  right;  you  ])rought  it  up 
through  the  autopsy. 

Mr.  Kriesien:     Correct. 

Mr.  Beebe:  At  the  time  of  the  autopsy  both  of 
these  were  free ;  both  of  those  stones  were  free  ? 

Mr.  Kriesien:  Well,  now,  what  do  you  mean  by 
that  term  "free,"  Mr.  Beebe? 

Mr.  Beebe:  It  came  from  your  doctor's  transla- 
tion. There  was  a  short  sentence,  "Both  were  free." 
I  mean  Dr.  Serrano.   Both  were  free. 

Mr.  Kriesien:  That  is  the  exact  words  he  used. 
For  the  purpose  of  the  record  I  will  stipulate  to 
w^hatever  the  supplemental  report  states. 

Mr.  Beebe :     Well,  let  us  get  it.  Here  is  a  copy 

Mr.  Kriesien :  However,  in  view  of  the  fact  that 
3^ou  brought  that  up  there  is  one  question  more  I 
would  like  to  ask  the  doctor. 

Mr.  Maguire :    Let  us  get  this  settled  first. 
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(Discussion  off  the  I'ecord  l)etween  counsel.) 

Mr.  Dcehe:     It  is  stii)ulated  that  both  of  the  gall- 
stones at  tlie  tijiie  oT  the  autopsy  were  free?  [66] 
Mr.  Kriesien:     Correct. 

(Further  discussion  off  the  record  by  counsel.) 

Cross-Examination 
By  Mr.  Beebe: 

Q.  Dr.  Rush,  I  want  to  go  in  a  little  bit  into 
7our  qualitications.  AVhat  was  your  premedical  edu- 
cation, Doctor? 

A.     University  of  Nebraska. 

Q.     What  degree  did  you  take?  A.     A.B. 

Q.     What  was  your  medical  education? 

A.     University  of  Oregon,  M.D. 

Q.     What  year  did  you  graduate?  A.     1921. 

Q.  After  your  graduation  did  you  undertake  any 
post-graduate  studies,  internships,  and  so  forth? 

A.     Yes,  I  did. 

Q.     What  were  they? 

A.  I  interned  at  Emanuel  Hospital  in  Portland, 
«Tnt  back  to  the  University  of  Chicago  and  took 
physiology,  took  ni}^  Master's  degree  in  physiology, 
3ame  back  to  the  University  of  Oregon,  taught 
physiology  for  four  years,  then  transferred  to  the 
Department  of  Medicine  on  half-time,  became  asso- 
3iate  of  Homer  Coffin,  went  to  the  University  of 
Vienna  and  took  [67]  post-graduate  work  in  medi- 
3ine,  r(^turned  to  P(U'tland  in  1928. 
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Q.  You  mentioned  I)r.  Homer  Coffin.  You  were 
an  associate  with  him.   T\niat  was  his  practice? 

A.     Internal  medicine. 

Q.  Internal  medicine.  At  the  University  of 
Vienna  what  did  you  study? 

A.  Internal  medicine,  but  most  of  my  work  was 
done  on  cardiology. 

Q.  Have  you  a  specialty  in  the  practice  of  medi- 
cine, Doctor? 

A.     I  have.    My  interest  is  in  cardiology. 

Q.     Is  that  a  branch  of  another  specialty  ? 

A.     That  is  a  part  of  internal  medicine, 

Q.  Internal  medicine.  Do  you  hold  any  certifi- 
cates or  anything  of  that  nature  evidencing  your 
specialty  ? 

A.  Yes,  I  am  a  Diplomate  of  the  American 
Board  of  Internal  Medicine  and  am  certified  as  sub- 
specialty in  cardiovascular  disease. 

Q.  Dr.  Rush,  in  your  practice  have  you  largely 
limited  your  practice  to  cardiovascular  disease? 

A.     About  70  per  cent  of  it. 

Q.  About  70  per  cent.  When  we  refer  to  cardio- 
vascular disease,  do  we  mean  all  heart  cases? 

A.  The  big  majority  of  them.  95  per  cent  of  it 
would  be  heart. 

Q.  Doctor,  are  you  on  the  staff  of  any  [68]  hos- 
pitals? 

A.  Yes.  I  am  on  the  staff  at  Good  Samaritan 
and  St.  Vincent's  and  the,  I  guess  they  call  it,  asso- 
ciate staff  at  Pro^ddence,  and  I  have  been  a  con- 
sultant for  the  Veterans  Administration.    I  believe 
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my  official  title  was  consultant  in  intei-nal  medicine 

and  cardiolooy  for  the  Western  District. 

Q.  Doctor,  what,  il'  any,  positions  do  yuu  hold 
upon  the  staff  of  any  hos])itals  you  have  mentioned? 

A.  Just  tliat  of  attending  man  and  consultant 
to  the  V.A. 

Q.  Doctor,  are  you  connected  academically  or  as 
an  instructor  oi*  professor  of  medicine  at  any  uni- 
versity or  anything  of  that  kind? 

A.  Yes,  I  am  a  clinical  professor  of  medicine, 
University  of  Oregon  Medical  School,  and  T  am 
head  of  the  section  of,  I  think  it  is  called  cardio- 
vascular disease,  T  am  not  sure,  something  like  that. 

Q.  How  long  have  you  been  clinical  professor 
of  medicine  at  the  University  of  Oregon  Medical 
School  ? 

A.  I  cannot  answer  that  truthfully.  I  have  been 
teaching  at  the  University  of  Oregon  Medical  School 
since  1919  with  some  interruptions  when  I  have 
l)een  East.  I  came  on  up  through  physiology  as  an 
instructor  and  ended  up  as  assistant  professor  and 
then  went  over  to  the  Department  of  Medicine  as 
an  instructor  and  then  came  up  as  an  associate  and 
as  a  clinical  professor  and  as  an  associate  professor 
and  as  a  clinical  professor,  and  have  held  that  since 
about  1942,  T  think,  but  I  am,  I  w^ould  not  [69] 
know — that  information  is  all  available.  I  am  guess- 
ing at  the  dates. 

Q.  How  long  have  you  been  the  head  of  the  sec- 
tion on  cardiovascular  diseases  at  the  University  of 
Oregon  Medical  School? 
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A.     Since  it  was  formed. 

Q.  Approximately  how  many  years  has  that 
been,  Doctor? 

A.     About — when  did  the  war  end? 

Mr.  Magiiire:     1945. 

The  Witness:  Alwu't  1948,  I  guess,  something 
like  that  I  guess  it  was  when  it  was  started.  Dr. 
Lewis  took  the  department  over,  and  we  divided 
it  into  divisions. 

Q.  (By  Mr.  Beebe)  :  Doctor,  have  you  had  oc- 
casion to  write  any  treatises  or  portion  of  treatises, 
articles  for  periodicals,  medical  periodicals  and 
journals  and  so  forth?  Have  you  done  any  work  of 
that  nature?  A.     Yes. 

Q.  In  your  field,  your  specialty  of  cardiovascu- 
lar disease?  A.     Yes,  I  have  written  a  few. 

Q.  Can  you  give  me  some  idea  of  what  you  have 
written.  Doctor? 

A.  Well,  I  wrote  the  last  textbook  that  was  put 
out  by  Williams  &  Wilkins.  I  wrote  the  chapter  on 
Siibacute  Bacterial  Endocarditis  with  Dr.  James 
and  Dr.  Frisch.  I  have  written  several  articles  that 
are  in  the  local  journals,  one  on  the  use  of  digitalis, 
one  on  the  hypothyroid  heart,  one  on  auricular  [70] 
fibrillation,  several  others.  I  have  got  a  list  of  them. 

Q.  That  is  all  right,  Doctor,  just  to  get  a  gen- 
eral idea. 

A.     I  do  not  know  what  all  it  is. 

Q.  In  connection  with  other  members  of  your 
profession  who  desire  to  be  qualified  or  admitted 
to  practice  the   specialty  of  internal   medicine   or 
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cardiovascular  disease,  do  you  have  anything'  to  do 
with  the  examination  of  sucli  persons  as  to  their 
<lualitications?  A.     No,  I  do  not. 

Q.     Or  have  you  had  in  the  past  ? 

A.  In  the  past  I  have  sat  on  the  Board  of  Exam- 
iiu^rs  for  l)oth  tlie  American  Board  of  Internal 
Medicine  and  the  section  on  cardiovascular  disease. 
I  am  not  a  member  of  either  })oard.  hwi  T  have  been 
Examiner  on  both  boards. 

Q.  Doctor,  during  the  course  of  your  examina- 
tion b}^  Mr.  Kriesien  the  term  '^angina"  and 
"angina  pectoris"  kept  recurring,  and  there  ap- 
})eared  to  be  a  little  something  about  that  that 
caused  some  disturbance,  as  I  gathered  from  your 
testimony,  something  to  this  effect,  that  angina  pec- 
toris is  not  medically  speaking  a  disease  or  any 
particular  defect  in  the  heart  or  condition  of  the 
heart,  but  it  is  a  syndrome  of  symptoms  that  might 
refer  to  a  number  of  things.  In  other  words,  it  is 
not  a  term  of  art  in  this  case  as  tuberculosis,  for 
example,  would  be? 

A.  I  think  that  is  a  correct  statement.  It  is  a 
disease  [71]  syndrome  or  clinical  syndrome. 

Q.     What  do  you  mean  by  that? 

A.  It  is  a  group  of  symptoms  that  have  been 
found  over  a  long  period  of  time  to  tend  to  indicate 
some  definite  disturl)ance  such  as  we  speak  of  Gush- 
ing's  syndi'ome  which  has  to  do  with  a  disturbance 
in  glandular  activity.  It  was  thought  by  some  to 
l>e  })ituitary,  by  others  to  be  adrenal,  but  a  certain 
group  of  s\Tiiptoms  and  findings. 
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Q.  Doctor,  then,  for  example,  a  syndrome  which 
mig'ht  be  described  as  angina  pectoris  might  point 
to  any  one  of  two  or  three  different  types  of  cardio- 
vascular disease,  might  it  not?  In  other  words,  it 
might  point  to  auricular  insufficiency  or  coronary 
insufficiency ;  it  might  point  to  a  coronary  occlusion, 
or  it  might  fjoint  to  a  ventricular  fibrillation? 

A.  No,  I  do  not  believe  that  statement  is  quite 
correct.  I  think  it  is  fair  to  say  that  we  have  gi'adu- 
ally  come  to  assume  that  there  are  three  types  of 
diseases  or  stages  of  disease  in  the  coronary  arteries 
of  which  the  first  one  we  usually  term  angina  pec- 
toris, and  it  is  associated  with  pain  but  usually 
not — but  not  necessarily  associated  with  any  change 
that  can  be  found  in  the  heart  or  the  coronary 
arteries  at  autopsy. 

Coronary  sclerosis  is  the  next  stage  in  which  you 
may  have  pain  of  an  anginal  character.  It  is  thought 
that  it  may  last  a  little  longer.  It  is  not  relieved  so 
easily  by  [72]  nitroglycerin,  and  there  is  always 
autopsy  findings  of  changes  in  the  coronary  artery. 

Coronary  occlusion  is  where  there  has  been  a 
definite  blockage  of  the  circulation  of  the  coronary 
arteries,  and  it  has  caused  a  destruction  of  some 
area  in  the  heart  muscle  depending  upon  which 
coronary  artery  was  involved,  and,  clinically,  there 
has  been  an  attempt  to  divide  the  thing  into  these 
three  chains.  Your  statement  would  have  been  cor- 
rect, I  think,  twenty-five  years  ago  because  it  was 
felt  at  that  time  that  angina  might  be  caused  by 
aortic  disease.  Hal  butt  thought  that  was  the  reason 
for  it,  but  after  about  1921  in  this  country  we  began 
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to  realize  wliat  really  coronary  thrombosis  or  occlu- 
sion was  with  myocardial  infarction  and  bepi^an  to 
differentiate. 

Q.  What  T  am  driving-  at,  Doctor,  the  term  an- 
gina ])ectoris  itself  to  you  would  not  point  neces- 
siirily  to  any  one  particuhxr  stage  or  type  of  heai-t 
disease,  would  it? 

A.  Yes,  it  would  tend  to  point  to  the  more — it 
would  not  point  to,  as  I  would  use  it,  an  occlusion 
or  thrombosis  or  infarction.  I  would  use  it  some- 
what as  a  synonym  for  coronary  insufficiency  which 
so  frequently  occurs  \vith  angina,  and  that  is  the 
\vay  I  used  it  in  this  affidavit,  wdiich  is  really  not  a 
correct  use  of  it.    I  did  not  use  is  correctly. 

Q.  So  that  when  used  with  absolute  precision  it 
is  merely,  as  I  understand,  a  name  for  a  collection 
of  s}Tnptoms  which  may  [73]  be  referable  to  one 
of  several  conditions  of  the  heart? 

A.  It  is  referable  to  a  cei-tain  set  of  symptoms, 
but  they  are  probably  all  referable  to  the  circulation 
in  the  heart. 

Q.  Now,  then.  Dr.  Rush,  during  the  time  you 
were  with  Mr.  Lyons  just  preceding  this  February 
10th,  the  date  of  his  death,  did  you  have  occasion 
to  take  meals  with  him? 

A.     Yes,  I  think  we  took  all  our  meals  together. 

Q.  Did  you  make  any  observation  with  resj^ect 
to  his  eating  and  s])ecifically  to  the  amount  that  he 
ate  as  to  whether  or  not  he  ate  heartily  and  wiietlier 
he  ate  the  general  fare  that  was  provided  or  had  a 
s]i(H'ial  diet? 
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A.  No,  he  ate  like  all  the  rest  of  us,  and  I  would 
say  he  ate  heartily  and  ate  all  food  that  was  pre- 
pared.  There  was  no  special  diet  prepared  for  Jim. 

I  can  mention  that  because  Mr.  Irwin  was  on  a 
special  diet  and  had  special  food  so  that  it  was 
definitely  noted  that  the  rest  of  us  lived  on  the 
ordinary  chow,  and  Hoddy  stayed  on  his  salt-free 
diet. 

Q.  Now,  then.  Doctor,  if  a  person  has  gallstones 
which  are  in  such  a  position  lodged  in  a  duct  or  in 
a  situation  to  cause  gall  bladder  syinptoms,  what 
type  of  complaint  will  he  have? 

A.  Well,  the  most  common  complaint,  of  course, 
would  be  a  biliary  spasm,  biliary  duct  spasm,  which 
would  be  characterized  by  pain  that  is  usually  quite 
severe  over  the  upper  right  quadrant  of  the  ab- 
domen or  lower  right  chest  and  is  referred  [74] 
back  under  the  right  shoulderblade.  Now,  those 
same  individuals  might  have  some  degree  of  so- 
called  chronic  dyspepsia  in  which  they  w^ould  have 
more  than  the  ordinary  amount  of  gas  and  would 
have  episodes  when  they  might  have  general  epi- 
gastric distress  that  would  be  rather  indefinite  and 
usually  tend  to  avoid  fats  and  greases  and  things 
of  that  type. 

Q.  Now,  then,  in  this  case  if  they  have  this  pain 
that  you  mentioned  as  being  under  the  right  quad- 
rant and  up  under  the  arm  is  that  a  rather  severe 
pain,  would  you  say? 

A.     Yes,  the  gall  bladder  colic  is  very  severe. 

Q.     And  a  person  normally  having  such  a  pain, 
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would  they  he  inclined  to  he  (juiet  ahout  it,  or  would 
they  say  soniethini;'  ahout  it  or  uive  some  involun- 
tary exclamation? 

A.  I  helie\('  if*  tliey  had  an  acute  sj)asm  there 
would  be  no  question  hut  what  they  w^ould  holler 
for  hel]). 

Q.  rf  a  man  weic  in  the  company  of  two  doctors 
of  internal  medicine  on  a  ship  and  had  such  an 
attack  of  pain,  do  you  believe  that  the  normal  con- 
duct would  have  been  for  him  to  mention  it  to  one 
or  the  other  of  those  doctors? 

Mr.  Mize:  I  object  to  that  as  certainly  calling 
for  a  conclusion. 

Mr.  Beebe :  This  is  cross-examination,  Mr.  Mize. 
Tt  is  cross-examination. 

Mr.  Mize:     Go  ahead.  [75] 

Mr.  Kriesien :  T  do  not  think  it  falls  in  that 
category,  ])ut  go  ahead. 

The  Witness:     What  is  the  question? 

^[r.  Beelw:  Never  mind.  T  will  withdraw  the 
question. 

Q.  Doctor,  isn't  it  a  fact  that  if  the  type  of  pain 
which  is  ordinarily  associated  with  disturbance  in 
the  gall  bladder  such  as  we  have  been  discussing 
here,  doesn't  that  pain  come  on  and  then  grow  in- 
creasingly worse? 

A.  Well,  if  they  had  an  acute  attack  of  gall 
bladder  colic,  gall  duct  colic,  it  would. 

Q.  This  other  symptom  that  you  mentioned  if 
the  situation  is  a  chronic  one,  of  dyspepsia,  is  it  ? 

A.     That  is  the  term  I  used. 
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Q.     Yes,  they  have  trouble  with  gas? 

A.     Right. 

Q.  Is  that  accompanied  by  bitching  and  flatu- 
lence? A.     Usually. 

Q.  Did  you  have  occasion  to  observe  any  such 
symptoms  on  James  Lyons  when  with  him? 

A.  I  did  not,  I  did  not  see  any  evidence  of  any 
general  digestive  disturbances  that  he  exhibited. 

Q.  Dr.  Rush,  I  ])elieve  along  toward  the  end  of 
your  direct  examination  you  may  have  misspoken 
yourself.  You  said  that  you  believed  that  the  heart 
attack  that  he  had — I  will  call  it  that  for  the  want 
of  a  better  term  at  this  time — probably  [76]  fol- 
lowed the  first  shot.  Do  you  mean  to  say  the  second 
shot?  A.     No,  I  meant  the  second  shot. 

Q.     Yes,  because  you  had  said  that  previously. 

A.  Yes,  that  is  what  I  meant,  what  I  meant  to 
say,  that  he  had  shot  several  times  before  these  two 
shots  only  that  I  was  talking  about. 

Q.  There  was  one  shot  and  then  about  ten  sec- 
onds, and  then  there  was  another? 

A.  That  is  right.  There  was  one  shot  that  was 
followed  later  about  ten  seconds  or  so  by  the  second 
shot. 

Q.  Dr.  Rush,  when  you  returned  to  where  Mr. 
Lyons  was  lying  I  believe  you  testified  that  he  was 
face  downward  ?  A.     That  is  right. 

Q.  With  the  shotgun  underneath  him,  the  stock 
protruding  from  a  point  about  at  the  right  hip? 

A.     That  is  right. 
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Q.  And  file  ));n'i-<'l  ])rotnKlin<^-  })eIow  the  ])oint 
(»r  his  left  shouh*r;  is  tliat  correct? 

A.     That  is  ri,^•ht. 

Ml'.  Maguire:  Protruding-  below  it;  what  do  you 
mean  ? 

Q.  (By  Mr.  Beebe)  :  From  a  piont  below  the 
left  shoulder  in  a  diagonal  position  from  left  to 
right  and  upward  across  his  body;  is  that  right? 

A.     That  is  right. 

Q.  Doctor,  can  you  tell  us  approximately  how 
much  of  the  [77]  shotgim  liarrel  was  protruding 
beyond  the  point  of  the  left  shoulder? 

A.  I  don't  believe  I  could.  There  was  a  definite 
amount  protruding,  enough  so  that  you  could  see  it, 
but  I  don't  recall  as  to  whether  it  would  have  been 
four  inches  or  eight  inches  or — I  would  make  a  wild 
estimate  of  at  least  six  inches  or  more. 

Q.  As  T  understand  it,  he  had  had  this  sterto- 
rous br(^athing  for  a  period  of  time  that  it  took  you 
to  think  "Can  that  be  a  mad  bull,"  and  to  wonder 
about  mouKMitarily  and  then  to  walk  toward  him, 
which  took  approximately  30  to  60  seconds;  is  that 
correct  ? 

A.  Yes;  I  don't  believe  that  it  took  any  more 
than  60  seconds. 

Q.     For  the  walk?  A.     Yes. 

Q.  When  you  an*ived  there,  you  found  that  he 
was  ])ulseless?  A.     Right. 

Q.  That  there  was  proof  of  pulmonary  edema. 
To  me  that  is  sort  of  a  medical  conclusion.  What 
was  the  evidence  of  it? 
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A.  I  mean  by  that,  in  this  breathing  you  could 
hear  moisture,  a  wheezing  in  his  chest  something 
like,  somewhat  like  an  asthmatic  might  have,  and 
with  it  a  whitish  frothy  sputum  was  coming  from 
his  mouth  that  had  blood  tinges  in  it. 

Q.     That  indicated  to  you  pulmonary  edema? 

A.     That  is  right.  [78] 

Q.  By  pulmonary  edema,  does  that  mean  a  swell- 
ing in  the  lungs? 

A.  That  means  a  collection  of  fluid  in  the  air 
cells  of  the  lungs  that  occurs  with  passive  conges- 
tion or  heart  failure. 

Q.     That  is  then  a  symptom  of  passive 

A.     It  is  a  sign  of  passive  congestion. 

Q.  He  was  cyanotic.  By  that  you  mean  he  was 
blue?  A.     That  is  right. 

Q.     The  right  side  of  his  face  was  bleeding? 

A.     Yes,  it  was  bloody. 

Q.     Bloody.  He  was  unconscious? 

A.     That  is  right. 

Q.  Did  you  observe  anything  as  to  the  condition 
of  his  upper  abdominal  muscles? 

A.  We  loosened,  of  course,  his  shirt  in  order  to 
attempt  some  artificial  respiration  and  to  be  sure 
that  we  had  no  constricting  bands,  and  he  was 
merely  going  through  the  forceful  contractions  of  a 
marked  respiratory  difficulty  in  which  there  was 
contraction  of  his  abdominal  muscles  as  well  as  his 
chest  muscles. 

Q.     Is  that  significant,  or  does  it  indicate  at  all? 
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A.  T  would  not  say  aTiv  more  than  any  aoT'tic 
dysrhylliinia  associated  with  acute  heart  failure. 

Q.  Was  it  a  si,j2^n  of  acute  heart  failure?  Did  }()U 
so  Intel'] )ret  it  at  that  time  as  one  of  the  signs?  [79] 

A.     I  felt  that  it  was. 

Q.     Pardon?  A.     T  felt  that  it  was. 

Q.  Doctor,  did  you  have  any  medical  instru- 
ments with  you,  a  stethoscope  or  anj^thing? 

A.     No,  I  did  not. 

Q.  After  you  detennined  that  he  was  pulseless 
it  was  then  that  you  felt  the  ])osition  over  the  man's 
heart?  A.     That  is  right. 

Q.  You  felt  a  sensation  like  the  purring  of  a 
cat,  kind  of  a  little  vibration? 

A.  Yes,  it  was  really,  oh,  coarser  than  the  pur- 
ring of  a  cat.  It  was  a  feeling  as  though  there  were 
something  moving  underneath,  but  it  was  not  with 
any  regularity. 

Q.     It  was  not  a  ])eat? 

A.  No,  it  was  not  a  beat  at  all.  It  was  more  of 
a  constant  type  of  a  thing.  The  vibrations,  of  course, 
were  definitely  longer  than  the  purring  of  a  cat. 
That  was  probably  a  poor  word  to  use,  but  that  is 
the  first  one  I  thought  when  he  asked  me.  Oh,  it 
might  be  like  an  individual  that  had  a  twitching  in 
a  l(\g  muscle  which  would  twitch  back  and  forth. 
You.  put  your  hand  on  it,  and  you  can  feel  it,  only 
undei-neath  the  chest  and  not  in  the  cliest. 

Q.  Did  you  reach  a  conclusion  at  that  time, 
Doctor,  a  medical  conclusion,  that  this  thing  that 
you  were  feeling,  this  virbration,  [80]  was  prob- 
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ably  a  ventricular  fibrillation?  A.     I  did. 

Q.  You  reached  that  medical  conclusion  at  that 
time  based  upon  these  things  that  you  had  seen  and 
the  thing  that  you  had  felt  there  with  your  own 
hand?  A.     That  is  right. 

Q.  Now,  then,  Doctor,  did  you  at  that  time  form 
a  medical  opinion  based  upon  what  you  saw  and 
felt  there  and  upon  what  you  had  observed  of 
James  Lyons  as  to  what  was  causing  his  death  and 
the  probable  precipitating  cause  of  the  death? 

A.  I  did.  I  made  the  remark  to  Bob  Parrick 
after  it  was  obvious  he  was  dead  and  we  were  walk- 
ing up  and  down  the  road  and  somewhat  disturbed 
that  I  did  not  believe  that  this  was  a  gunshot  wound 
that  caused  his  death,  and  I  was  wondering  in  my 
own  mind  whether,  if  he  might  have  had  a  pellet 
that  went  into  an  eye,  into  the  brain,  that  we  had 
not  seen  or  would  not,  but  I  felt  it  was  a  heart 
death  on  the  way  he  acted  clinically. 

Q.  Doctor,  had  you  come  to  any  medical  con- 
clusion at  that  time  as  to  the  probable  precipitating 
cause  of  the  heart  death  and  probable  physiology 
of  the  heart  death  after  the  man  had  died? 

A.  Yes,  I  did  because  after  talking  to  Mr.  Par- 
rick he  told  me  that  this  man  had  been  given  some 
little  white  pills  to  put  under  his  tongue.  I  said, 
"When,  and  do  you  know  anything  [81]  about  it?" 
He  said,  no,  except  that  he  showed  them  to  him 
maybe  a  day  or  two  before,  and  that  made  me 
wonder  then  if  he  had  not  had  some  evidence  such 
as  angina  or  coronary  insufficiency,  and  if  that  be 
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true,  wlietlieT-  the  marked  emotional  i-eaetion  from 
liavin*;  this  gunshot  fire,  fto  off  ahin^side  of  his 
face,  I  felt  pro])al)ly  was  the  result  of  liis  tripping 
or  an  aeeident  because  the  explosion  was  in  the  Jiir. 
Tliere  was  nothing  to  indicate  it  was  on  the  ground, 
and,  as  I  mentioned  befoi-e,  tlie  time  element  was 
such  that  T  feel  the  explosion  went  off  before?  the 
heart  attack;  therefore,  it  must  have  been  an 
emotional  factor  that  preci])itated  the  chain  of 
movements  which  T  have  mentioned  two  or  three 
times  this  afternoon,  and  that  I  would  have  expected 
to  have  found  a  coronary  occlusion  and  the  myo- 
cardial infarction  that  had  followed  it,  or  that  he 
Just  had  a  ventricular  fibrillation  secondary  to  the 
marked  coronary  insufficiency,  and  the  autopsy,  of 
course,  revealed  the  latter. 

Q.  Doctor,  the  white  pills  that  Mr.  Parrick 
spoke  to  you  about,  in  forming  your  opinion  at  that 
time  you  assumed  that  those  were  nitroglycerin? 

A.     I  did. 

Q.  And  the  fact  that  Mr.  Kriesien  ex})ect  to 
])rove  that  he  had  had  glycerin  prescribed,  that 
wound  have  formed — \vhich  he  asked  you  on  your  ex- 
amination— would  have  formed  the  same  predicate 
you  had  then  which  you  got  from  Mr.  PaiTick ;  [82] 
is  that  correct?  A.     It  would. 

Q.  The  same  predicate  for  your  opinion,  I  be- 
lieve ?  A.     Yes. 

Q.     Did  you  answer  my  last  question,  Doctor  ? 

A.     I  said  it  would. 

Q.     Doctor,  would  it  be  fair  to  say,  then,  tliat 
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based  upon  what  you  had  seen,  plus  the  fact  that  the 
man  had  apparently  been  taking  nitroglycerin  and 
the  other  factors  that  you  have  mentioned,  you  came 
to  the  conclusion  that  the  shotgun  going  off  right 
close  to  his  head  unexpectedly  at  a  time  when  he 
did  not  expect  it,  causing  the  burning  and  the 
superficial  wounds  and  the  emotional  shock  and 
fear,  had  been  the  precipitating  agent  that  had 
operated  to  bring  about  a  heart  death  either  by  way 
of  coronary  thrombosis  with  a  mj^ocardial  infarc- 
tion or  by  a  ventricular  fibrillation  and  coronary 
insufficiency.  Is  that — do  you  miderstand 

A.     Yes,  that  is  almost  correct. 

Q.     Almost  correct;  correct  it  for  me. 

A.  I  think  that  he  had  ventricular  fibrillation 
regardless  of  whether  he  had — either  way. 

Q.     I  see. 

A.  But  I  rather  thought  that  they  might  find 
e^ddence  that  he  had  a  coronary  occlusion  with  a 
myocardial  infarction  which  was  not  found,  but 
the  coronary  insufficiency  w^as.  I  did  not  [83]  have 
any  idea  at  that  time  of  aortic  insufficiency. 

Q.  In  other  words,  it  was  your  opinion  that  it 
was  one  of  two  things  ?  A.     That  is  right. 

Q.  But  that  in  either  event  the  thing  that  had 
started  the  death  in  motion  had  been  the  discharging 
of  the  shotgun  under  the  circumstances  that  you 
have  mentioned;  is  that  correct,  Doctor? 

A.     That  is  correct. 

Q.     Doctor,  assume  that  on  the  autopsy  that  was 
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performed  a  literal  translation  of  the  Spanish  re- 
port on  the  thorax  would  be  as  follows: 

"On  raising;'  the  chest  and  the  sternum  and  I'ib 
junctions,  there  is  found  ossification  at  the  chondral 
costal  Junctions." 

Assuming"  that,  Doctor,  in  your  opinion  did  the 
ossification  of  the  chondral  costal  junctions  have 
anythino-  to  do  wath  his  death? 

A.     No,  they  did  not. 

Q.  Continuino-  now  with  the  literal  translation 
from  the  S]ianish  autopsy: 

"Many  and  thick  pleural  parietal  adhesions  to 
the  back  side  of  the  sternnm  and  to  the  left  side  of 
the  thorax." 

Assumino-  that  to  have  been  found  on  the  [84] 
autopsy,  in  your  opinion  would  that  have  had  any- 
thin":  to  do  with  the  cause  of  his  death? 

A.     T  do  not  believe  so. 

Q.  "Ricrht  lung  is  found  free."  Is  that  signi- 
ficant on  the  question  of  death? 

A.  No,  T  do  not  think  that  would  have  any  in- 
dication as  to  what  he  died  from. 

Q.  "Both  lungs  are  congested.  On  cutting  a  sec- 
tion there  is  a  seeping  or  draining  of  black  liquid 
blood." 

Ts  that  significant? 

A.  I  think  that  would  be  indicative  of  passive 
[congestion  that  was  present  in  his  lungs. 

Q.  Will  you  describe  the  connection  with  the 
condition  in  his  lungs  and  the  coronary  insufficiency, 
if  anv? 
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A.  Well,  the  condition  in  his  lungs  is  evidence 
of  congestive  heart  failure  regardless  of  what  causes 
it.  Coronaiy  insufficiency  is  merely  the  factor  in- 
volved that  caused  the  heart  muscle  to  fail  so  that  it 
could  not  maintain  its  ordinary  blood  circulattion 
and  hold  back  pressure  into  the  lungs  that  filled  up 
with  blood.  That  caused  passive  congestion,  and  two 
places  you  usually  get  passive  congestion  in  acute 
cases  are  in  the  liver  and  in  the  lungs.  In  acute 
cases,  chronic  ones,  of  course,  you  will  get  edema  in 
the  extremities  and  a  lot  of  other  things.  [85] 

Q.     Doctor,  continuing  the  literal  translation : 

"Left  upper  and  lower  lung  lobes  were  function- 
ing." 

Mr.  Magnire:     I  think  I  corrected  that. 

The  Witness:  I  cannot  understand  how  an 
autopsy  could  make  such  a  statement,  and  I  presume 
he  meant  by  that  that  they  were  afloat  with  an 
adequate  amount  of  air  and  were  not  bound  down  or 
something  of  that  sort.  At  an  autopsy  the  lung 
is  not  functioning,  cannot  be  because  if  it  were  the 
fellow  would  be  living. 

Q.  (By  Mr.  Beebe)  :  "The  pericardiiun  covered 
with  thick  adhesions  to  the  diaphragm."  Is  that 
significant.  Doctor? 

A.  It  might  be,  yes,  because  the  pericardium  as 
it  lies  on  the  diaphragm  below  should  have  some 
binding  effect  due  to  the  reflection  of  the  peri- 
cardium on  the  diaphragm,  but  normally  it  should 
be  comparatively  free,  and  you  spoke  a  minute  ago 
of  adhesions  behind  the  sternum  and  over  the  left 
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side  of  the  clicst.  T  would  ratlior  assumo  that  this 
mail  in  the  jiast  had  citlicr  had  somo  accident  or  a 
pneumonia  or  a  pleurisy  that  liad  also  involved  that 
area  where  the  lung  comes  u])  against  the  heart  and 
produced  adhesions  that  still  existed  the  same  as 
the  scar  would  exist  when  you  cut  your  tinger. 

Q.  In  your  opinion,  Doctor,  is  the  fact  of  the 
existence  of  that  condition  of  importance  in  the 
final  death  here?  [86] 

A.  I  do  not  ])elieve  so  because  it  is  not  described 
as  being  in  one  spot.  Tf  it  described  the  heart,  it 
would  be  something  else. 

Q.  Tf  a  man  had  been  in  an  automobile  accident 
and  had  a  nuinl)er  of  broken  ribs,  could  that 
have 


A.     That  could  have  accounted  for  it. 

Q.     For  the  adhesions?  A.     Yes. 

Q.  Continuing:  ''The  heart  surrounded  by  a 
thick  cape  of  fatty  tissues."  I  believe  one  transla- 
tion said  gross  tissues.  "The  heart  surrounded  by  a 
thick  cape  of  fatty  tissues."  What  does  that  mean? 

A.  That  means  an  individual  who  had  a  rea- 
sonabU^  amount  of  fat  in  his  pericardium,  which  is 
a  common  thing  you  mil  tind  in  an  individual  a 
little  on  the  overweight  side. 

Q.  Do  you  believe  that  that  condition  was  of 
importance  on  the  date  of  his  death  ? 

A.     I  do  not. 

Q.     "T^et  ventricle  lightly  hypertrophy." 

Mr.   Kriesien:     "Slightly,"  isn't  it? 

Mr.  Beebe:     The  literal  is  lightly,  and  T  under- 
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stand  that  the  Spanish  sometimes  use  lightly  when 
they  mean  slightly  and  "heavy"  when  they  mean 
'^greatly,"  but  lightly  or  slightly  hypertrophy. 

' '  There  was  a  covering  and  cementing  of  the  [87] 
aortical  sigmoids  with  atheromatous  deposits,  the 
left  auricular-ventricular  ring  slis^htly  dilated." 

Doctor,  what  would  be  meant  by  aortical  si^gmoids, 
assuming  that  that  is  the  language  of  an  autopsy 
doctor,  an  autopsy  surgeon,  just  the  two  words 
''aortical  sigmoids"? 

A.     Aortical  sigmoids  or  valves. 

Q.  Would  there  be  any  other  of  the  physical 
structures  of  the  heart  that  could  be  referred  to  as 
aortical  sigmoids  other  than  the  sigmoid  valves'? 

A.     Not  to  my  knowledge. 

Q.  Wliat  would  the  term  "atheromatous  de- 
posits" mean?  : 

A.  That  refers  to  the  plaques  that  are  present 
in  the  lining  of  the  blood  vessels  that  are  associated 
wdth  also  hardening  of  the  arteries. 

Q.  Would  it  be  synonymous  to  say  arteriosclero- 
tic deposits'? 

A.  Generally  speaking,  yes.  There  are  four  types 
of  arteriosclerosis,  but  the  common  one  is  these 
atheromatous  plaques.  I 

Q.     This  is  a  more  specific  description  of  them? 

A.     That  is  right. 

Q.  "The  left  auricular-ventricular  ring  slightly 
dilated"? 

A.     That    meant    that    the    valve    between    the 
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auricle  and  tlio  ventricle  on  the   left  side   was  a 

little  laro'cr  than  it  should  be  noiTnally. 

Q.     Doctor,  continuing: 

"The  coronary  arteries  were  dissected  which  [HS] 
were  found  of  diminished  calilier  ])ecause  of  athero- 
matous plaques." 

Now,  what  would  that  mean  ? 

A.  That  would  indicate  that  the  coronary  arteries 
were  decreased  in  size  ])ecause  these  atheromatous 
l^laques  had  jjiled  u])  on  the  lining-  of  them:  there- 
fore, coronary  insufficiency. 

Q.  Doctor,  is  the  fact  that  there  was  a  covering 
and  cementing  of  the  aortical  sigmoids  or  semi- 
lunar valves  with  these  atheromatous  deposits,  is 
that  significant  to  you  in  the  physiology  of  the 
death  of  James  Lyons? 

A.  Yes,  it  is,  because  the  coronary  arteries —  and 
those  are  the  arteries  that  supply  the  heart  muscle 
W'ith  blood — are  the  first  branches  that  come  oif 
from  the  aorta.  In  other  words,  when  the  heart 
pumps  the  blood  out  from  the  left  ventricle,  it  goes 
into  the  semi-lunar  valves  which  are  three  cusps, 
and  behind  two  of  these  cusps  are  little  openings 
into  the  coronary  arteries,  and  the  blood  that  the 
heart  gets  comes  from  being  pushed  into  these 
openings. 

If  you  have  an  interference  with  this  valve  so 
that  a  decreased  amount  of  blood  comes  out,  then 
there  is  less  blood  that  can  go  into  these  coronaries, 
or  if  you  have  too  big  an  opening  so  that  too  much 
blood  runs  Ixick  into  the  left  ventricle  and  does  not 
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stay  up  iu  the  aorta,  these  cusps  would  come  to- 
gether and  hold  it.  It  cannot  run  into  the  [89] 
coronary  ostia  or  openings  of  the  coronary  arteries 
as  it  normally  ^YOuld;  therefore,  you  normally  de- 
crease your  supply  of  blood.  Now,  knowing  that 
you  have  to  get  increased  blood  flow  through  the 
heart  hy  a  great  percentage  every  time  the  heart 
works  and  knowing  that  emotional  strain  is  one  of 
the  things  that  will  make  a  heart  work,  if  you  put 
an  individual  under  emotional  strain  and  he  is 
short  some  of  his  blood  anyhow,  borderline,  had 
enough  to  go  on  until  some  great  strain  was  put  on 
him,  when  you  put  that  strain  on  it  would  be  much 
easier  for  that  man  to  develop,  in  my  opinion,  dif- 
ficulty with  his  ventricular  beat  mechanism  if  he  had 
a  lack  of  coronary  normal  flow  because  of  the  aortic 
valve  involvement. 

Q.  Now,  then,  if  also  the  coronary  arteries  w^ere 
of  diminished  caliber  because  of  atheromatous 
plaques 

A.  That  means  that  the  blood  that  did  get  into 
these  ostia  would  have  more  trouble  to  get  to  the 
heart  muscle  because  they  were  of  small  caliber. 

Q.  Would  that  latter  condition  increase  the  dif- 
ficulty you  have  mentioned  which  was  existing  be- 
cause of  the  deposits  upon  the  aortic  sigmoids  or 
the  semi-lunar  valves  ? 

A.  Yes,  it  would.  In  other  words,  either  one  of 
them  could  cause  a  definite  decrease  of  amount  of 
coronary  blood  flow.  When  you  put  them  both  to- 
gether you  would  have  just  got  two  factors.  [90] 
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Q.  Now,  tlien,  if  there  is  intense  (motion  l)e- 
eause  of  sudden  shock,  fear,  from  your  professional 
knowledge  can  you  tell  us  to  what  extent  percent- 
age wise  one  would  expect  an  increase  in  heart 
action  in  th{>  i)ressure  of  blood  that  would  he  forced 
into  those  valves? 

A.  I  think  it  is  fair  to  say  that  the  increased 
woi'k  of  the  heart  from  an,y  emotional  upset  like 
that  would  be  at  least  25  per  cent,  probably  a  great 
deal  more  with  an  acute  emotiontal  upset. 

I  think  you  might  liken  it  to  an  individual  who 
has  got  in  a  dark  alley  with  a  gunman  sticking  a 
cun  in  his  back  would  cause  palpitation.  The  heart 
beats  faster.  With  any  type  of  emotional  strain  you 
get  that. 

Secondly,  it  mil  change  your  general  systemic 
circulatory  demand  for  blood  so  that  the  heart  itself 
has  got  to  put  more  blood  out  to  take  care  of  body 
needs,  and  with  such  a  situation  you  would  expect 
the  coronary  blood  flow  should  be  able  to  increase 
by  probably  way  above  25  per  cent  on  an  acute 
emotional  upset  like  that.  As  a  result  of  overwork- 
ing the  heart  and  having  a  mechanism  here  that 
won't  allow  the  heart  to  get  enough  blood,  it  would 
be  a  natural  setup  to  increase  the  irritability  of  the 
myocardimn  or  muscles  of  the  ventricle  which  can 
take  over  the  job  as  the  pacemaker  and  if  it  comes 
with  enough  sjieed  at  one  time  will  produce  ventri- 
cular fibrillation.  [91] 

Q.  Doctor,  I  take  it,  then,  from  what  you  have 
said  here  that  this  evidence  from  the  findina's  of 
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atheromatous  deposits  on  the  semi-hinar  valves  and 
the  diminished  caliber  of  the  coronary  arteries  be- 
cause of  the  atheromatous  plaques  has  caused  you 
to  select  coronary  insufficiency  as  the  particular 
type  of  death  here  j'ather  than  a  myocardial  in- 
farction ? 

A.  Well,  he  did  not  show  evidence  of  myocardial 
infarction.  That  is  not  reported. 

Q.  Yes,  but  I  mean  your  original  opinion  was 
that  at  the  time?  A.     Yes. 

Q.  That  it  might  have  been — it  was  one  or  the 
other.  I  believe  you  said  it  probably  was;  is  that 
correct,  Doctor?  A.     Yes,  that  is  correct. 

Q.  And  so  now  you  believe  that  it  was  the 
coronary  insufficiency  rather  than  an  infarction? 

A.     Right. 

Q.  I  take  it,  then,  Doctor,  that  the  condition  of 
the  lungs,  except  for  the  congestion  which  I  believe 
you  said  was  merely  a  symptom  of  heart  failure 
here  ?  A.     Right. 

Q.  That  apart  from  that  in  so  far  as  I  have  read 
to  you  what  they  had  to  say  about  the  thorax,  the 
material  things  are  the  atheromatous  deposits  on 
the  sigmoids  and  the  diminished  coronary  arteries; 
is  that  correct?  [92]  A.     Correct 

Q.  Was  the  evidence  of  slight  hypertrophy  of  the 
left  ventricle  of  significance  to  you? 

A.  No,  only  inasmuch  as  it  would  indicate  that 
he  probably  has  had  some  coronary  sclerosis  for  a 
period  of  several  months  or  more,  but  he  was  not 
supposed  to  have  had  high  blood  pressure,   as   I 
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iiiiderstand  it,  aiul  yoii  would  liavo  p:ot  to  liavc  some 
TcaFoii  to  make  ihv  left  vontriclo  larger,  and 
liyp(>rt]'o|)liy  means  onlarG^cmcnt,  and  tho  other  com- 
mon cause  would  be  some  mild  decree  of  coronary 
insufficiency. 

If  it  was  a  \'ery  sei'ious  affair,  you  veiy  f're- 
(jueiitly  do  not  i^et  hypertrophy;  you  get  this  dilita- 
tion,  so  with  th(>  mild  dej^ree  you  read  liere  just  ])ut 
tliat  as  more  j)roof  th.at  we  had  coronary  insuf- 
ficiency. That  could  also  go  with  this  aortic  valve 
lesion,  wouki  also  cause  hypertrophy  of  the  left 
ventricle. 

Q.  Beainnin.o'  with  this,  then,  you  believed  that 
the  hy])ertrophy  of  the  left  ventricle,  then,  was  a 
condition  which  existed  before  the  fatal  heart  at- 
tack ? 

A.     Yes,  I  would  feel  that  certainly  it  w^as. 

Q.  With  respect  to  the  atheromatous  deposits  on 
the  sic-moids,  is  that  somethinor  that  existed  there  be- 
fore the  fatal  heart  attack? 

A.     Yes,  in  my  opinion  it  did. 

Q.  Also,  the  diminished  caliber  of  the  coronary 
arteries,  [93]  was  that  condition  that  existed  be- 
fore? A.     Yes,  in  my  opinion,  it  did. 

Q.  In  your  opinion,  would  those  conditions  have 
existed  for  some  time? 

A.  Yes,  T  would  think  that  they  existed  for  some 
time. 

Q.  Assume  that  a  man  had  a  heart  with  a  left 
ventricle   lightly   hypertrophied   and   atheromatous 
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deposits  on  the  semi-lunar  valves  and  a  diminished 
caliber  of  his  coronary  arteries  and  had  no  more 
symptoms  than  have  been  brought  out  here  about 
Mr.  Lyons.  What  is  your  opinion  as  to  the  condition 
of  that  man's  heart  as  to  whether  there  was  any 
active  heart  disease  there? 

A.  Well,  I  think  that  one  would  have  to  assume 
that  with  that  amount  of  involvement  that  he  had 
al:)normal  pathological  findings  in  his  heart  and  that 
one  would  expect  that  to  be  somewhat  progressive 
as  years  went  on;  but,  as  I  made  the  statement  pre- 
viously, I  have  seen  individuals  with  this  type  of 
thing  but  much  worse  than  this  that  hav(»  gone  on 
for  as  long  as,  the  one  I  am  thinking  of,  35  years, 
and  carried  on  an  active  practice  of  medicine  up 
until  the  last  year  and  a  half  of  his  life,  and  then 
another  one  that  had  coronary  insufficiency  that  T 
have  known  of  for  at  least  25  years  and  still  carry- 
ing on  active  work.  The  latter  one,  I  think,  is  a  man 
that  is  in  his  seventies.  Now,  as  to  that  I  cannot 
get — I  don't  believe  that  one  could  say  that  this  man 
would  [94]  have  a  life  expectancy  of  an  individual 
with  a  perfectly  normal  heart.  If  we  assume  that 
his  age  was  about  50,  we  would  expect  him  to  have 
a  life  expectancy  of  somewheres  around  22  to  25 
years,  maybe  this  might  be  cut  down,  that  he  would 
onl.y  have  a  life  expectancy  of  21  and  22  years ;  but 
I  do  not  believe  it  would  have  been  any  factor  in 
the  cause  of  his  death  at  this  time. 

Q.  Doctor,  if  a  man  with  a  heart  such  as  has 
been  described  here  and  taking  into  consideration 
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what  yoii  liave  testified  to  witli  i'es])eet  to  Jim 
Ia'ods  aiul  iiU'liidiiiG:  the  assumption  that  lie  had 
l>een — that  he  had  had  the  pain  in  May,  19r)(),  and 
in  Fel)niaTy  on  tlie  3vd,  4th  and  5tli  tliat  Mr. 
Kriesien  has  deseril)ed,  and  assuming  that  a  sliot- 
i;in!  was  diseliarged  elose  enough  to  his  face  to  liave 
caused  the  jiowder  Inirns  tliat  you  saw  and  some 
scratching  and  minor  laceration — now,  assuming 
that  situation,  Doctor,  could  you  say  as  a  matter  of 
medical  certainty  that  the  phj-siology  of  this  death 
that  you  have  described  would  not  have  occurred 
except  for  the  discharge  of  the  shotgim  close  to  his 
face? 

Mr.  Kriesien :  Just  a  moment,  Doctor.  I  want  to 
objiY't  t(^  the  question  on  the  ground  of  and  for  the 
reason  that  it  incorporates  therein  the  fact  not 
])roven  nor,  in  my  opinion,  being  capable  of  ])roof ; 
namely,  that  the  accidental — that  the  shotgim  was 
accidentally  discharged  prior  to  the  heaii-  [95] 
attack. 

Mr.  Beebe:     I  did  not  use  the  word  '' accidental." 

Mr.  Kriesien:     Or  it  discharged  even. 

Mr.  Beebe:  All  right:  will  you  read  the  question 
back  to  the  doctor,  and  you  may  answer  the  ques- 
tion subject  to  the  objection. 

The  Witness:     Well,  I  can  answer  the  question. 

Mr.  Beebe:     You  may  answ^er  the  question. 

A.  Yes,  I  know  the  question.  In  my  o])inion, 
I  believ(^  that  one  can  with  certainty  state  that  the 
precipitating  cause  in  this  man's  death  with  the 
conditions  he  had  was  responsible  for  his  death  as 
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the  mechanism  I  have  described  being  the  most 
logical  physiological  mechanism.  When  I  say  cer- 
tainty, I  realize  that  there  is  nothing  in  biological 
science  or  in  medical  diagnosis  that  is  certain,  but 
it  has  the  backlog  of  average  percentage. 

Q.  Doctor,  what  would  you  say  based  on  what 
has  been  given  you  from  the  autopsy  as  to  whether 
there  is  any  probability  as  distinguished  from  pos- 
sibility, any  probability  as  distinguished  from  pos- 
sibility  

A.     Will  you  read  that  ? 

Q.  Strike  that.  Doctor,  bearing  in  mind  all  of 
the  factual  premises  that  you  have  given  us  from 
your  own  knowledge  and  assuming  what  I  have 
given  you  from  the  autopsy  and  what  v/as  given  by 
Mr.  Kriesien  from  the  autopsy  about  the  gall- 
bladder and  including  the  stii:>ulation  that  at  the 
time  of  the  autopsy  [96]  both  of  the  stones  were 
free,  assuming  all  that,  is  there  any  reasonable 
medical  probability  that  this  aortic  insufficiency  was 
spontaneous  and  triggered  by  something  other  than 
the  explosion  of  the  shotgun  as  you  have  described 
it? 

Mr.  Kriesien:  Just  a  moment.  I  object  to  that 
question  on  the  ground  and  for  the  reason  it  incor- 
porates therein  the  facts  of  which  the  doctor  has 
knowledge  and  those  facts  not  being  specified. 

Mr.  Beebe :  I  have  said  the  ones  he  has  testified 
to. 

Mr.  Kriesien:     Oh,  no. 
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Ml'.  IkH'bc:  All  ri^lit;  change  it  to  the  ones  tliat 
you  have  testified  to  liere. 

The  Witness:     Would  you  read  the  question? 

Mr.  Beebe :  I  said  the  facts  that  you  have  given 
us. 

A.  The  aoi-tic  insufficiency  was  not  caused  by  a 
gunshot  v.ound  or  any  other  reflex.  It  was  there 
])reviously.  That  is  the  aortic  valvular  insufficiency. 

Q.     No,  no.  A.     That  was  the  question. 

Q.     That  is  not  the  question  I  intended,  then. 

Mr.  Maguire :     Ask  it  again,  or  read  the  question. 

Q.  (By  Mr.  Beebe) :  Assuming  the  facts  which 
you  have  testified  to  heretofore  upon  this  depo- 
sition  

Mr.  Kriesien:     In  what  field? 

Q.  (By  Mr.  Beebe) :  Doctor,  assuming  the 
facts  that  you  have  [97]  testified  to  here  with  re- 
spect to  the  apparent  condition  of  James  Lyons 
during  the  time  that  you  were  with  him,  what  he 
ate,  what  you  observed  about  him  as  you  have 
testified  here;  assuming,  also.  Doctor,  the  matters 
tliat  you  have  testified  to  on  the  morning  of  the 
death  of  James  Lyons;  assuming,  also,  the  attack 
of  May  described  by  Mr.  Kriesien,  the  pains  of 
February  3rd,  4th  and  5th,  the  sjTiiptoms  displayed 
by  Mr.  Lyons  after  you  found  him  after  hearing 
this  stridulous  breathing,  your  feeling  his  chest,  and 
assuming  further  the  matter  given  3^ou  b}"  Mr. 
Kriesien  about  the  gallbladder  with  the  further  as- 
sumption that  both  of  the  gallstones  were  free,  and 
assuming  further  the  matter  that  I  have  yon  from 
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the  Mexican  autopsy  report  concerning  the  autopsy 
findings,  and  assuming  the  condition  of  Mr.  Lyons' 
face  with  respect  to  scratches  and  superficial  lacer- 
ations and  powder  bums,  what  appeared  to  you  to 
be  powder  bums,  is  there  any  probability  as  dis- 
tinguished from  possibility  that  the  fatal  heart 
attack  of  February  10,  1953,  was  precipitated  by 
any  cause  other  than  a  discharge  of  the  shotgun 
close,  sufficiently  close  to  the  right  side  of  James 
Lyons'  face  to  have  left  the  powder  burns,  scratches 
and  lacerations  that  have  been  referred  to  % 

Mr.  Kriesien:     Just  a  moment. 

The  Witness:     Will  you  read  that  whole  thing? 

(Last  question  read.) 

(Discussion  by  counsel  off  the  record.)  [98] 

Mr.  Kriesien:  I  am  objecting  to  that  question 
on  the  grounds  and  for  the  reason  it  incorporates 
as  facts  upon  which  the  doctor  has  to  pass  his 
opinion  matters  of  opinion  the  doctor  has  testified 
to  rather  than  facts ;  namely,  as  to  whether  the  shot- 
gun was  discharged  accidentally  and  prior  to  his 
suffering  the  heart  attack. 

I  am  just  putting  it  in  the  record. 

Q.  (By  Mr.  Beebe)  :  In  other  words,  is  there 
any  medical  probability  as  distinquished  from  pos- 
sibility that  there  was  a  precipitating  cause  other 
than  the  discharge  of  the  shotgun? 

A.  In  my  opinion,  the  probability  is  that  the 
discharge  of  the  shotgun  was  the  precipitating  cause 
of   this   man's   death   at   this   time,   realizing  that 
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there   possibily   could    be   other   causes   wliich    are 

Iii<;lily  improbable  in  my  line  of  reasoning. 

Q.     And  in  youi-  medical  opinion,  Doctor? 

A.     In  my  medical  opinion. 

Q.  Doctor,  take  the  physiology  of  this  fatal  at- 
tack wliich  I  will  call  it,  using  a  layman's  term, 
and  would  you  describe  from  the  beginning,  begin- 
ning with  the  intense  emotion,  in  language  that  we 
as  laymen  can  understand  as  nearly  as  you  can, 
Doctor,  the  physiology  in  sequence  that  you  believe 
took  place  and  which  ultimately  resulted  in  the 
death  of  Mr.  Lyons, 

A.  AVell,  it  is  my  feeling  that  due  to  some  cause 
unknown  [99]  this  man's  gun  slipped  and  was  ex- 
l)loded  when  he  was  in  the  upright  position,  close  to 
the  right  side  of  his  face;  that  this  produced  a 
marked  emotional  upset  with  fear  which  gave  reac- 
tions of  increased  adrenal  output  as  well  as  sympa- 
thic,  some  parasymj^athetic  nerve  reflex  response 
which  caused  a  marked  tachycardia  or  increase  in 
heart  rate,  and  with  those  other  correlating  factors 
that  go  along  such  as  change  in  vasomotor  reaction 
or  the  change  in  size  of  blood  vessels  throughout 
his  body  which  caused  a  great  increased  demand  for 
blood  on  the  part  of  his  myocardimn  through  the 
coronary  vessels  and  which  he  could  not  get  because 
of  a  poor  aortic  valve  and  narrowed  coronary  ar- 
teries, which  in  turn  produced  a  change  in  the  mech- 
anism of  the  heartbeat  resulting  in  a  final  ven- 
tricular irregularity  which  was  probably  a  fibrilla- 
tion which  interfered  more  with  tlie  out]iut  of  the 
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blood,  produced  an  acute  heart  failure  with  passive 
congestion  evidenced  in  lungs  and  liver  and  Q^A- 
denced  by  his  clinical  signs  at  the  time,  which  re- 
sulted in  death. 

Q.  Dr.  Rush,  what  is  your  professional  opinion, 
assuming  the  gallstones  which  have  been  mentioned 
located  in  the  outlet  mouth  of  the  cystic,  one  of 
one  centimeter  located  in  the  outlet  mouth  of  the 
cystic,  and  the  other  smaller  of  three  millimeters 
diameter  in  the  bottom,  both  being  free,  what  is 
your  opinion  as  to  whether  that  circumstance  had 
anything  to  do  with  the  death  of  James  Lyons  as 
a  precipitating  cause  or  otherwise  %  [100] 

A.  It  would  be  my  opinion  that  it  w^as  not  a 
factor  at  all.  In  the  first  place,  the  interpretation, 
the  outlet  of  the  cystic 

Q.     Outlet  mouth. 

A.  Outlet  mouth  of  the  cystic  would  merely 
mean  to  me  that  it  was  in  the  duct  end  of  the  gall- 
bladder. The  cystic,  I  think,  was  merely  a  term  they 
were  using  for  gallbladder.  The  cystic  duct  itself 
it  only  about  three  millimeters  in  diameter  on  the 
average,  and  if  you  get  a  10-millimeter  stone,  why, 
of  course  it  is  going  to  be  impacted  in  it  and  you 
would  have  to  have  a  dilated  cystic  duct  which  I 
think  he  w'ould  have  mentioned  if  it  has  been 
dilated.  It  would  have  been  normal.  As  you  mention, 
it  was  free.  I  do  not  see  how  it  could  have  been  en- 
crusted there  without  having  some  evidence  that 
it  had  been  encrusted  if  it  had  broken  loose,  and  I 
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tliiiik  it  was  just  tho  position  it  was  ])robaltly  in 
because*  of  tlie  anginal  contractions  that  tliis  in- 
dividnal  went  through  at  the  time  of  his  death,  and 
I  do  not  believe  that  it  would  mean  moi'e,  any- 
thin.ij:  more  than  gall  stones,  to  have  gall  stones  in 
j)i'egnancy  or  the  menopause  of  a  woman  who  went 
through  pregnancy  that  has  never  had  a  symptom 
in  her  life. 

Q.  Doctor,  are  you  familiar  with  the  magnum 
shotgun  as  to  the  charge  of  powder  used  there  that 
day? 

A.  I  am  under  the  impression  that  the  shell  in 
the  magmun  [101]  gmi  contains  more  powder  than 
an  ordinary  12-gauge  shotgun  does. 

Q.  How  about  the  charge  of  pellets?  Is  that 
greater  or  less?  A.     I  do  not  know. 

Q.  Doctor,  anoxemia,  would  you  tell  us  what 
that  is  and  what  part  it  played,  if  any,  in  the 
physiology  of  James  Lyons'  death? 

A.  Anoxemia  means  a  decreased  amount  of  oxy- 
gen in  the  blood,  and  it  would  play  a  part  inasmuch 
as  if  you  do  not  get  an  adequate  amount  of  oxygen 
to  the  heart  muscle  it  cannot  function  normally, 
and  when  you  have  passive  congestion  in  the  lungs 
you  cannot  get  as  much  oxygen  as  you  could  otlier- 
wise,  so  a  ^dcious  circle  is  set  up. 

^\r.  Deebe:     That  is  all. 
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Redirect  Examination 
By  Mr.  Kriesien: 

Q.  I  have  a  few  questions.  I  think  it  is  imma- 
terial, but  do  you  know  wiiether  magnum  shells 
were  being  used  in  that  gun  that  day? 

A.  I  do  not  know^  for  certain.  Now%  it  is  my  im- 
pression they  were,  but  I  am  not  certain. 

Q.  They  can  use  either  one.  T  know  that  because 
I  have  a  magnum  myself.  [102] 

A.  No,  but  I  am  imder  the  impression  they 
were.  That  is  all  they  had  aboard,  but  I  could  not 
be  certain. 

Q.  Doctor,  assuming  this  gallstone  of  one  centi- 
meter in  diameter  lodged  at  the  outlet  of  the  cystic 
duct,  causing  a  viscus  pain,  would  the  anginal  con- 
tractions and  the  natural  relaxation  of  the  muscles 
on  death  allow  that  to  drop  free  and  be  free? 

A.  Ordinarily,  of  course,  w^e  expect  anginal 
contractions  to  be  the  reverse,  but  I  do  not  believe 
one  could  dogmatically  say  there  could  be  relaxa- 
tion, but  I  would  think  there  would  be  an  encrusted 
mark  on  it  had  it  been  held  previously. 

Q.  Assuming  it  had  just  lodged  at  the  time  of 
death  at  this  outlet. 

Mr.  Maguire:     Just  lodged? 

Mr.  Kriesien :     Yes,  just  hit  the  opening. 

Mr.  Beebe:     Had  not  been  there  before? 

Mr.    Kriesien:    Had    not   been    there    before.    It 
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came   down    tlie   connnon    ])at]i    of   tlie   (hiet    to   tlie 

outlet. 

Tlie  Witness:  W'ell,  now,  if  1  understand  that 
question  correctly,  is  it  that  I  am  assuming  that 
this  one-centimeter  stone  went  up  against  the  cystic 
duct  and  then  dropped  back? 

Q.     'I'hat  is  coii'ect. 

A.  Sure,  I  should  think  that  could  happen.  I 
think  it  is  highly  improbable,  but  it  certainly  could. 

Q.  You  stated  in  answer  to  a  question  of  Mr. 
Beebe  that  the  shotgun  slipped  from  some  cause 
imknown.  Now,  Doctor,  isn't  [103]  it  impossible  in 
view  of  the  medical  case  history  of  this  individual 
wdth  his  attacks  of  February  3rd,  4th  and  5th  and 
taking  nitroglycerin,  that  he  could  have  been 
stricken  with  an  angina  pectoris  attack  from  some 
cause  and  dropped  the  gun? 

A.  I  think  that  is  possible,  but  in  the  chain  of 
events  as  1  heard  them  and  saw  them  I  do  not  think 
it  is  probable.  T  would  have  expected  him  to  have 
fallen  with  the  gun,  not  dropped  tlie  gun. 

Q.     Why  do  you 

A.  I  would  think  he  would  have  dropped  the 
giui  down  beside  him.  Knowing  guns  like  he  did, 
it  would  have  been  reflex  nature  to  have  discarded 
the  giTU. 

Q.  Can  such  an  attack  be  of  such  severe  nature 
that  he  would  not  be  able  to  hold  a  gun  and  would, 
without  any  conscious  effort,  he  would  just  drop  it  ? 

A.  I  think  it  could  be  possible,  but  I  would  not 
expect  him  to  do  it  that  way  without  having — if 
this  stridulous  breathing  came   on   afterwards. 
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Q.  I  believe  you  said  that  in  50  per  cent  of  the 
cases  from  your  examination  with  animals  that  this 
stridulous  breathing  develops  within  a  limited  pe- 
riod of  time? 

A.  No,  I  said  50  per  cent  of  them  developed  ven- 
tricular fibrillation. 

Q.  50  per  cent  of  them  developed  ventricular 
fibrillation  ? 

A.  When  they  ligated  the  anterior  coronary 
artery.  [104] 

Q.  What  about  the  period  of  time  between  ven- 
tricular fibrillation  and  your  stridulous  breathing? 

A.  Well,  ventricular  fibrillation  could  not  last 
very  long  without  having  death. 

Mr.  Maguire:  When  you  speak  of  "very  long," 
what  do  you  mean  ? 

The  Witness :  I  do  not  know^  that  I  could  answer 
that  with  definite  time  elements.  We  usually  think 
that  within  20  seconds  we  should  begin  to  get  evi- 
dence of  convulsions,  when  we  get  interference  of 
the  cerebral  circulation  such  as  we  get  with  ven- 
tricular fibrillation  or  heart  standstill,  and  by  the 
time  we  get  up  to  30  or  40  seconds  we  begin  to  get 
unconsciousness  with  marked  convulsions,  and  then 
we  expect  heart  failure  to  come  on  after  that,  and 
I  would  feel  that  the  time  element  was  such  here 
that  these  things  apparently  came  on  after  the  shot- 
gun because  he  was  not  in  convulsions  when  I  saw 
him  after  I  had  had  a  chance  to  walk  down  there, 
which  must  have  taken  30  seconds  or  so. 

Mr.   Kriesien:     Doctor,   you  have   testified   with 
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reference  to  tlie  aoHic  valves,  the  Jitlicraniiitous 
plaques,  the  coronary  sclerosis,  and  the  left  ven- 
tricle beini;  hypertrophied  and  those  heart  condi- 
tions coupled  with  the  ])ain,  chest  ])ains  and  aiTn 
radiation  pains  suffered  by  Mr.  T^yons  on  February 
3rd,  4th  and  5th,  and  the  fact  that  he  was  taking 
nitroglycerin,  would  that  be  indicative  of  the  fact 
that  the  man  would — carry  an  [105]  inij)lication  of 
sudden  death  at  any  time? 

A.  Oh,  I  think  that  that  would  be  a  possibility, 
too.  I  think  that  that  question  is  a  little  bit  mis- 
leading from  a  medical  angle  inasmuch  as  this  man 
went  three  years  without  any  difficulty,  as  I  under- 
stand it,  and  he  had  pain  on  three  different  oc- 
casions a  week  or  so  previous  to  when  this  hap- 
pened, and  if  there  had  not  been  some  definite  un- 
due strain  to  have  joi'oduced  this  change  of  cardiac 
action  at  that  time  I  do  not  believe  that  he  would 
have  died.  I  do  not  believe  that  it  c^ime  from  just 
standing  there  out  in  the  open  waiting  for  a  dove 
to  come  over. 

Q.  Doctor,  this,  of  course,  is  not  in  evidence,  but 
assuming  the  fact  has  been  established  that  the 
medical  case  history  file  of  Dr.  McBride's  indicates 
that  nitroglycerin  is  prescribed  on  the  onset  of  pain 
and  refers  only  to  just  arm  radiation  pain,  and 
the  further  factor  that  there  is  a  notation  that  he 
may  need  thaberine,  would  that  be  indicative  to 
you  that  there  w^as  an  implication  of  sudden  death  ? 

A.  Not  necessarily.  It  would  be  an  indication 
to  me  that  they  suspected  he  had  angina. 
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Q.     What  is  this  di*ug,  thaberine? 
A.    Tliaberine  ? 

(Dr.  Wilson:   I  think  that  is  a  local  Cali- 
fornia product.) 

(Discussion  off  the  record.)  [106] 

Mr.  Kriesien :  Doctor,  there  is  one  other  question 
that  I  wanted  to  ask.  Isn't  it  common  to  find  a 
man  who  has  died  in  his  sleep  suffering  from  the 
same  heart  changes  as  Mr.  Lyons  suffered  from? 

A.  It  is  not  common,  no.  It  is  common  to  have 
a  man  have  a  coronary  thrombosis  with  a  myo- 
cardial infarction  that  dies  in  his  sleep,  but  I  think 
it  would  be  comparatively  rare  to  have  a  man  have 
angina  and  die  in  his  sleep  without  evidence  of 
myocardial  infarction. 

Mr.  Kriesien:     I  think  that  is  all. 

Doctor,  you,  of  course,  have  the  privilege  of 
reading  and  signing  this  deposition.  I  presume  you 
will  want  to  read  it?  A.     Yes. 

(Deposition  concluded.) 

/s/  HOMER  P.  RUSH.  [107] 
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Certificate 

State  of  OrcgoTi, 

County  of  Multnomah — ss. 

T,  the  undersigned,  Gordon  R.  (Iriflfiths,  a  Notary 
Public  for  Oregon  and  an  Official  Reporter  of  the 
above-entitled  Court,  do  hereby  certify  that  on  the 
7th  day  of  January,  1955,  before  me  as  such  Notary, 
at  Suite  601,  919  Taylor  Street  Building,  Portland, 
Oregon,  personally  appeared,  at  the  time  mentioned 
in  the  caption  and  stijmlation  set  out  on  Pages  1, 
2  and  3  of  the  foi-egoing  transcript,  Homer  P. 
Rush,  M.D.,  a  witness  produced  in  behalf  of  De- 
fendant. 

Messrs.  Robei-t  F.  Maguire  and  Howard  K. 
Beebe,  of  Attorneys  for  Plaintiff,  appearing  in  her 
behalf;  and  Messrs.  Ray  Mize  and  R.  E.  Kriesien, 
of  Attorneys  for  Defendants,  appearing  in  their 
behalf;  and  the  said  witness  being  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  and  being  carefully  ex- 
amined, in  answer  to  all  interrogatories  and  cross- 
interrogatories  propounded  by  the  attorneys  for  the 
respective  i)arties,  testified  as  in  the  foregoing  an- 
nexed deposition,  Pages  numbered  1  to  107,  both 
inclusive,  set  forth. 

I  further  certify  that  all  interrogatories  and 
cross-interrogatories  j)roi)ounded  to  said  witness,  to- 
gether with  the  answer  of  said  witness  thereto  and 
all  objections  and  motions  taken  or  made,  and  other 
proceedings  occurring  upon  the  taking  of  said  depo- 
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siton,  were  then  and  there  taken  down  by  me  [108] 
in  shorthand  and  thereafter  reduced  to  typewriting 
under  my  direction;  and  that  said  deposition,  when 
fully  transcribed,  was  submitted  to  the  witness  for 
examination  and  reading  to  or  by  him,  and  oppor- 
tunity to  the  witness  to  make  any  changes  in  foi*m 
or  substance,  and  that  thereafter  said  witness  sub- 
scribed his  name  to  said  deposition  before  me  as 
as  such  Notary;  and  that  said  deposition  has  been 
retained  by  me  for  the  purpose  of  sealing  up  and 
directing  it  to  the  Clerk  of  the  above-entitled  Court, 
as  required  by  law. 

I  further  certify  that  I  am  not  a  relative  or  em- 
ploye or  attorney  or  counsel  for  any  of  the  pai-ties, 
or  a  relative  or  employe  of  such  attorney  or  coun- 
sel, or  financially  interested  in  the  action. 

In  Witness  Whereof.  T  have  hereunto  set  nxv 
hand  and  notarial  seal  this  21st  day  of  November, 
1955. 

[Seal]        /s/  GORDON  R.  GRIFFITHS, 

Notary  Public  for  Oregon.      I 

My  Commission  Expires:  March  22,  1957. 


[Endorsed] :     Filed  November  21,  1955.  [109] 
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STATUTES 
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No.  15412-15413 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


UNDERWRITERS  AT  LLOYD'S,  LONDON, 
ENGLAND, 

Appellant, 
vs. 

JANE  S.  LYONS, 

Appellee. 

GLEN  FALLS  INDEMNITY  CO.,  a  Corporation, 

Appellant, 
vs. 

JANE  S.  LYONS, 

Appellee. 


BRIEF  FOR  APPELLANTS 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon. 


BASIS  OF  lURISDICTION 

These  actions  originated  in  the  United  States  District 
Court  for  the  District  of  Oregon  by  Appellee  filing  com- 
plaints wherein  she  sought  to  recover  on  two  accident 
policies  issued  by  the  Appellant  Underwriters  at  Lloyd's, 


London,  England  in  the  amounts  of  Seventy-five  Thou- 
sand Dollars  ($75,000)  and  Twenty-five  Thousand  Dol- 
lars ($25,000)  respectively,  and  one  accident  policy 
issued  by  the  Appellant  Glens  Falls  Indemnity  Co.,  a 
Corporation,  in  the  amount  of  Five  Thousand  Dollars 
($5,000),  wherein  the  named  insured  was  James  Alexan- 
der Lyons  and  Appellee  the  sole  beneficiary. 

The  jurisdiction  of  that  court  was  based  on  diversity 
of  citizenship,  under  the  provisions  of  Title  28,  U.  S, 
Code,  Judiciary  and  Judicial  Procedure,  Section  1331, 
in  that  Appellee  was  a  citizen  and  resident  of  the  State 
of  Oregon,  the  Appellant  Underwriters  at  Lloyd's,  Lon- 
don, England  was  an  association  of  individuals,  none 
of  them  being  citizens  or  residents  of  the  State  of  Ore- 
gon, and  the  Appellant  Glens  Falls  Indemnity  Co.,  was 
a  corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  New  York  (R.  3). 

Following  pre-trial  conferences  the  District  Court 
entered  a  Pre-Trial  Order  which  set  out  the  admitted 
facts  (R.  10-12;  R.  8-11)  and  defined  the  specific  issues 
to  be  tried  (R.  15-16;  R.  13-14).  The  cases  were  consoli- 
dated and  tried  to  the  court  without  a  jury. 

The  trial  court  rendered  its  opinion  (R.  19-22 ;  R. 
17-20)  made  and  entered  its  findings  of  fact  and  con- 
clusions of  law  (R.  23-26;  R.  21-25)  and  on  November 
13,  1956,  judgments  in  favor  of  the  Appellee  were  filed  (R. 
27-28; R.  25-26). 

On  December  11,  1956,  notices  of  appeal,  together 
with  undertakings  for  costs  on  appeal,  were  filed  with 
the  District  Court  Clerk's  office  (R.  29-30;  R.  27-28). 


This  court  has  jurisdiction  of  the  appeals  under  the 
provisions  of  Section  1291  of  Title  28,  U.  S.  Code,  Ju- 
diciary and  Judicial  Procedure,  and  the  same  were  con- 
solidated for  printing  and  oral  argument  purposes  (R. 
37-38;  R.  33-34). 

STATEMENT  OF  THE  CASE 

THE  ADMITTED  FACTS 

The  pertinent  facts  determined  to  be  undisputed  in 
the  Pre -Trial  Order  and  set  forth  in  the  uncontro  verted 
findings  of  fact  of  the  lower  court  may  be  summarized 
as  follows: 

That  on  the  10th  day  of  February,  1953,  there  was 
in  full  force  and  effect  Appellant  Underwriters  at 
Lloyd's,  London,  England's  accident  policy  No. 
O-OMC-1740  in  the  principal  sum  of  Seventy-Five 
Thousand  Dollars  ($75,000)  and  No.  0-5058-1  in  the 
principal  sum  of  Twenty-five  Thousand  Dollars  ($25,- 
000)  wherein  James  Alexander  Lyons  was  the  named 
insured  and  the  Appellee  the  designated  beneficiary, 
payable  in  the  event  James  Alexander  Lyons: 

(a)  Sustained  bodily  injury  caused  by  acciden- 
tal, violent,  external  and  visible  means,  which  shall 
solely  and  independently  of  any  other  cause  within 
three  calendar  months  from  the  date  of  the  accident 
causing  such  injury  occasion  his  death;  and 

(b)  That  the  assured's  death  was  not  directly 
or  indirectly  caused  or  contributed  to  by  disease 
or  natural  causes. 


(R.  10-11;  23-24)  and  Appellant  Glens  Falls  Indemnity 
Co.  accident  policy  No.  22148  in  the  principal  sum  of 
Five  Thousand  Dollars  ($5,000)  wherein  James  Alex- 
ander Lyons  was  the  named  insured  and  Appellee  the 
designated  beneficiary,  payable  in  the  event  James  Alex- 
ander Lyons: 

(a)  Sustained  a  loss  resulting  directly  and  in- 
dependently of  all  other  causes  from  bodily  injuries 
sustained  and  effected  solely  through  accidental 
means. 

(b)  That  the  policy  shall  not  cover  death  caused 
directly  or  indirectly,  wholly  or  partly,  by  bodily 
or  mental  infirmity  or  by  any  other  kind  of  disease 
(R.  9,  21-22). 

Additional  pertinent  facts  determined  to  be  undis- 
puted in  the  Pre- Trial  Order  and  not  set  forth  in  the 
findings  of  fact  of  the  lower  court  may  be  summarized 
as  follows: 

That  on  February  10,  1953,  James  Alexander  Lyons 
died  in  the  country  called  Los  Llanos,  Southern  Terri- 
tory of  Lower  California,  Mexico,  and  as  a  result  thereof 
an  inquest  was  conducted,  an  autopsy  performed,  and  a 
death  certificate  (Ex.  44),  the  English  translation  there- 
of is  set  forth  in  Appendix  A,  which  was  duly  recorded, 
certifying  the  cause  of  death  as: 

"That  the  cause  of  death  was  owed  to  an  aortical 
insufficiency  that  probably  provoked  the  sudden 
fatigue  of  the  heart,  having  found  moreover  athero- 
matous deposits  of  the  coronary  arteries."  (R. 
11-12)' 


Appellee  filed  proof  of  death  of  James  Alexander 
Lyons  with  Appellants  incorporating  copies  of  the  fore- 
going official  document  as  well  as  two  affidavits  of  Dr. 
Homer  P.  Rush  certifying  as  to  the  cause  of  death  (R. 
11-12)'.  The  proof  of  death  with  attachments  (Ex.  7) 
omitting  the  documents  in  the  Mexican  language,  but 
incorporating  the  English  translation  thereof,  is  set  forth 
in  Appendix  B. 

Based  on  the  proofs  of  death  the  Appellants  rejected 
Appellee's  claim  and  these  actions  were  instituted. 

THE  ISSUES 

The  issue  for  determination  in  the  lower  court  was 
whether  the  death  of  the  insured  James  Alexander  Lyons 
was  one  within  the  policy  coverage  and  without  the  pol- 
icy exclusions. 

THE  FACTS 
The  Insured 

He  was  an  outdoor  man,  used  to  considerable  exer- 
tion, both  mental  and  physical  (R.  54-60).  He  kept  his 
physical  complaints  to  himself  (R.  140).  He  was  an  ex- 
pert hunter,  familiar  with  firearms,  advocating  guns 
could  be  handled  in  safety  (R.  60,  156,  228-229). 

The  Insured's  Medical  History 

The  evidence  established  that: 

On  May  12,  1950,  Mr.  Lyons,  while  walking  across 
a  dock  was  seized  with  chest  pain  which  radiated  down 


'Reference    is    made    to    Transcript    of   Record    in    case    No. 
15412  for  the  sake  of  brevity. 


his  arms  to  the  extent  he  could  not  hold  a  telephone.  He 
was  examined  by  Dr.  McKeown  at  Coos  Bay,  Oregon, 
who  subjected  him  to  the  usual  cardiac  tests  and  diag- 
nosed the  pain  as  being  due  to  intercostal  neuritis  and 
anxiety  tension  (R.  196-199).  However,  Dr.  McKeown 
advised  Dr.  William  McBride  of  Palm  Springs,  Califor- 
nia, Mr.  Lyons  had  to  be  slowed  down  (Ex.  18)  as  he 
was  fearful  that  something  would  happen  to  endanger 
his  life  (R.  204-205). 

On  February  3,  1953,  Mr.  Lyons  returned  to  Palm 
Springs,  California,  from  an  extensive  business  trip  (R. 
56-58)  and  during  the  night  had  an  attack  of  pain  in  his 
chest  (R.  135).  On  February  4,  1953,  he  consulted  Dr. 
McBride,  complaining  of  constriction  in  the  chest  with 
radiation  down  the  arms  which  occurred  on  February 
3  and  4,  1953.  Dr.  McBride  performed  the  usual  cardiac 
tests,  which  were  within  normal  limits,  and  without  ob- 
jective symptoms  of  heart  disease  (Ex.  2,  p.  4-5).  Dr. 
McBride  diagnosed  the  condition  as  cardiac  fatigue  pain 
due  to  emotional  stress  from  the  business  trip  (Ex.  2, 
p.  4).  Dr.  McBride's  office  notes  reveal: 

"2-4-53:  Has  had  attack  of  chest  pains  yester- 
day and  today.  Constriction  in  chest  and  radiation 
down  arms.  Flouroscopic  and  EKG  not  diagnostic. 
Sed  rate  (illegible  word)  also  WBC  and  uric  acid. 
RX  nitroglycerine  1/200  on  onset  of  pain.  May 
need  t haver ine. 

"2-5-53:  Pain  some  imp.  advised  to  go  fishing." 
(Ex.  18) 

Dr.  McBride  advised  Mr.  Lyons  not  to  do  any  "ex- 
cessive  work,   such   as   tramping   around   fields   or   any 


heavy  lifting"  (Ex.  2,  p.  4),  as  he  was  interested  in  Mr. 
Lyons  getting  some  rest  as  "this  underarm  pain  was  a 
brand  new  symptom,  never  manifested  it  before."  (Ex. 
2,  p.  8). 

The  Insured's  Death 

On  January  10,  1953,  the  insured,  Drs.  Rush  and 
Chamberlain,  and  Mr.  Lyon's  airplane  pilot,  Mr.  Par- 
rick,  arose  about  5:00  o'clock  A.  M.,  had  breakfast  and 
were  met  by  Senor  Ruiz  and  his  son,  who  were  taking 
them  dove  hunting  (R.  154-155).  They  arrived  at  the 
hunting  area  about  7:00  o'clock  A.  M.  and  the  doves 
commenced  flying  about  7:30  A.  M.  (R.  180).  The 
country  was  of  a  semi-rough,  sandy  nature  with  sand 
dunes,  sage  brush  and  shemise  (R.  155).  The  party 
walked  around  the  countryside  over  a  distance  of  one- 
half  mile,  up  and  down  sand  dunes  80  to  100  feet  in 
height.  The  walking  was  rather  difficult  (R.  156-157). 

The  party  separated  and  Mr.  Lyons  and  Dr.  Rush 
were  spaced  some  60  yards  apart  where  Dr.  Rush  could 
not  see  the  insured  because  of  the  brush  (R.  182-183). 
While  the  insured  and  Dr.  Rush  were  separated,  the 
latter  heard  Mr.  Lyons  shoot  at  intervals,  saw  doves  fall 
and  then  there  were  two  shots  in  rapid  succession,  about 
2  to  3  seconds  apart  (R.  419-420).  Within  a  period  of  5 
to  not  longer  than  10  to  12  seconds,  Dr.  Rush  heard 
stertorous  breathing  and  believing  that  Mr.  Lyons  might 
be  in  some  difficulty  started  in  his  direction  and  found 
him,  within  a  period  of  30  seconds,  in  an  unconscious, 
cyanotic  and  pulseless  condition  (R.  422-423).  Mr. 
Lyons  had  moved  a  distance  of  some  30  yards  (R.  181) 


from  the  point  where  Dr.  Rush  left  him  and  was  found 
lying  face  down  with  the  upper  half  of  his  body  under  a 
mesquite  bush  with  the  shotgun  under  him,  the  muzzle 
protruding  upward  diagonally  from  a  point  just  below 
his  left  shoulder  approximately  1  foot,  and  the  butt  of 
the  gun  protruding  at  an  angle  from  a  point  past  his 
right  hip  (R.  185).  Dr.  Rush  noticed  blood  on  the  side 
of  the  insured's  face,  called  for  help,  which  arrived  with- 
in a  period  of  20  to  40  seconds,  Mr.  Lyons  was  rolled 
over  and  away  from  the  bush  within  a  matter  of  5  sec- 
onds, pulmonary  edema  developed  within  a  period  of  5 
seconds  and  he  expired  within  "just  a  few  moments'* 
after  Dr.  Rush's  arrival  (R.  423-426),  notwithstanding 
the  administration  of  artificial  respiration  (R.  188). 

Dr.  Rush  examined  the  insured's  wounds  noting 
scratches  and  erosion  on  the  right  side  of  the  face,  neck 
and  temple,  together  with  some  powder  burns  and  he 
felt  what  he  interpreted  to  be  one  pellet  under  the  skin 
(R.  188-189).  The  injuries  were  very  slight  and  of  a 
superficial  nature  (App.  B,  p.  62,  65;  R.  304,  478-481.  At 
that  time  Dr.  Rush  was  of  the  opinion  the  death  of  Mr. 
Lyons  was  not  the  result  of  the  superficial  injuries,  but 
a  heart  death  from  the  way  Mr.  Lyons  acted  clinically 
(R.  428-429). 

The  immediate  area  was  examined  and  no  evidence 
of  a  gun  blast  on  the  ground  or  in  the  brush  was  found 
(R.  190).  The  gun  involved  was  a  Winchester  12-gauge 
magnum  pump  shotgun  (Ex.  1)  which  was  in  perfect 
working  condition,  could  not  be  discharged  with  the 
safety  on  or  off  by  striking  the  gun  on  a  concrete  floor 


(R.  70-71)  and  a  pull  of  4^4  to  5  pounds  was  required 
to  trip  the  trigger  to  discharge  the  gun  (R.  74). 

The  Mexican  authorities  investigated  the  occurrence, 
transported  the  insured's  body  by  car  to  San  Jose  del 
Cabo,  a  distance  of  approximately  50  miles,  and  that 
evening  Dr.  Serrano  and  Dr.  Rodriguez  performed  an 
autopsy.  The  following  day  an  inquest  was  held  (App. 
A). 

The  findings  on  the  post  mortem  examination  which 
were  considered  significant  by  the  medical  experts  testi- 
fying at  the  trial,  as  retranslated  by  Dr.  Jose  J.  Christen, 
were: 

"Blood  crusts  in  the  right  and  left  side  of  the 
face.  They  were  more  abundant  in  the  first  men- 
tioned side.  When  these  were  lifted  powder  dust 
was  found  to  be  incrusted  in  the  palpebral,  temporal 
regions  and  on  the  ear  lobe  of  the  right  side.  Skin 
scratches  of  founded  and  linear  shape  were  present 
in  irregular  distribution  in  the  rest  of  the  fact.  There 
is  a  circular  shaped  orifice  with  inverted  margins  of 
an  approximate  diameter  of  one  millimeter  in  the 
frontal  region,  right  half,  at  the  site  of  the  hair  line. 
Skin  scratches  were  found  on  the  neck  which  be- 
came evident  when  the  blood  crusts  on  them  were 
lifted;  the  limits  and  distribution  of  these  scratches 
were  irregular,  but  they  more  precise  than  the  ones 
on  the  face;  they  vary  from  half  to  one  millimeter 
in  length  approximately.  Scratches  on  the  external 
aspect  of  the  arm,  lower  third,  elbow,  external  and 
posterior  aspects  of  forearm  and  dorsal  aspect  of  the 
right  hand.  Skull,  shape  and  volume  were  normal, 
when  the  scalp  was  detached  it  was  noticed  that  the 
orifice  present  in  the  right  frontal  region  did  not 
reach  the  bone  in  depth  and  that  its  contours  were 
lost  in  the  fat  tissue.    *   *   =5^ 
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"The  right  lung  was  found  to  be  free.  Both  lungs 
were  found  to  be  congested.  On  cut  section  black 
liquid  blood  seeped  out.  The  superior  and  inferior 
left  lung  lobes  were  fused  together.  The  pericardiun 
was  found  to  be  thickened  and  it  had  strong  adhe- 
sions to  the  diaphragm.  The  heart  was  surrounded 
by  a  dense  coat  of  fat  tissue.  The  left  ventricle  was 
slightly  hypertrofied,  and  the  semicircular  valves  of 
the  aorta  were  thickened  and  hardened  with  athero- 
matous deposits,  Mitral  valve  was  slightly  dilated. 
The  coronary  arteries  were  dissected  and  they  were 
found  to  have  a  diminishment  in  their  calibre  due 
to  the  presence  of  atheromatous  plaques.  Abdomen. 
The  liver  was  very  enlarged  in  weight  and  volume. 
It  was  of  dark  red  color  that  on  cut  section  pre- 
sented slight  resistance.  Gall  bladder  was  full  dark 
green  bile  in  about  40  cc.  It  also  contained  two  gall- 
stones, the  first  one  of  1cm.  of  diameter  approxi- 
mately placed  at  the  cystic  duct  outlet  and  a  second 
one  which  was  smaller  of  3mm.  of  diameter  in  the 
fundas.  The  rest  of  the  organs  of  the  abdomen  were 
without  pathological  alterations. 

"Conclusions.  It  is  considered  as  the  direct  cause 
of  death  'Aortic  insufficiency  that  probably  brought 
about  the  acute  cardiac  failure.'  Secondary  lesions 
related  to  the  cause  of  death  Coronary  atheroma- 
tous plaques  (coronary  insufficiency),  pulmonary 
congestion  and  hypatomegalia.  Lesions  that  are  in- 
dependent from  the  cause  of  death — Scatches  on  the 
face  and  neck.  Powder  dust  incrustations.  Biliary 
lithiasis.  *  *  *"  (Ex.  15) 

Subsequent  ex- party  examination  of  the  autopsy  sur- 
geons (Ex,  14)  revealed:  there  was  no  evidence  of  ante- 
mortem  clotting  or  embolus  in  the  pulmonary  artery; 
the  semicircular  or  semilunar  valves  were  thickened  and 
hardened;  there  was  hypertrophy  of  the  left  ventricle; 
the  left  and  right  coronaries  were  dissected  and  athero- 
matic  plaques  were  found;  that  the  doctors  were  unable 
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to  state  the  diminishment  in  the  diameter  of  the  coro- 
nary arteries;  and  two  gallstones,  one  of  one  centimeter 
in  diameter  was  lodged  in  the  union  of  the  cystic  canal 
with  a  common  bile  duct  and  a  smaller  one  of  3  milli- 
meters in  diameter  in  the  fungus  of  the  gall  bladder,  both 
were  free  (R.  106-108).  A  subsequent  post  mortem  ex- 
amination was  conducted  by  Dr.  William  Lehman,  a 
qualified  pathologist,  who  found  nothing  medically  im- 
portant as  the  involved  viscera  was  not  with  the  body 
(R.   116). 

THE  COURT'S  FINDINGS 

After  six  days  of  trial  consisting  primarily  of  medical 

testimony,  the  court  rendered  its  opinion  (R.  19-22)  and 

thereafter   entered   the   following   controverted   findings 

of  fact: 

"V. 

"On  or  about  the  10th  day  of  February,  1953, 
the  said  James  Alexander  Lyons  sustained  bodily 
injury  caused  by  accidental,  violent,  external  and 
visible  means  which  solely  and  independently  of 
any  other  cause  occasioned  his  death  within  three 
calendar  months  from  the  date  of  the  accident 
which  caused  said  injury.  Said  injury  was  caused  by 
the  accidental  discharge  of  a  shotgun.  (R.  24) 

"VI. 

"Said  James  Alexander  Lyons  was  a  vigorous, 
robust  man  of  normal  health  for  his  age  and  was 
not  suffering  from  disease.  His  said  death  was  not 
caused  or  contributed  to  directly  or  indirectly  by 
disease  or  natural  causes."  (R.  25) 
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QUESTION  PRESENTED 

Whether  there  is  any  competent,  satisfactory  evi- 
dence to  support  the  court's  findings  of  fact  numbered 
V  and  VI  (supra)? 


STATEMENT  OF  POINTS  TO  BE  URGED 

1.  The  court  erred  in  faiUng  to  enter  judgment  for 
Appellants. 

2.  The  court  erred  in  finding  that  the  assured,  James 
Alexander  Lyons,  on  or  about  February  10,  1953,  sus- 
tained bodily  injury  caused  by  accidental,  violent,  ex- 
ternal and  visible  means  which  solely  and  independently 
of  any  other  cause  occasioned  his  death  within  three  cal- 
endar months  from  said  date. 

3.  The  court  erred  in  finding  that  said  assured,  James 
Alexander  Lyons,  suffered  an  injury,  on  or  about  Feb- 
ruary 10,  1953,  from  an  accidental  discharge  of  a  shot- 
gun which  caused  the  assured's,  James  Alexander  Lyons', 
death. 

4.  The  court  erred  in  finding  that  said  assured,  James 
Alexander  Lyons,  was  a  robust  man  for  his  age,  was  not 
suffering  from  disease,  and  that  his  death  was  not  caused 
or  contributed  to  directly  or  indirectly  from  disease  or 
natural  causes. 

5.  The  court  erred  in  considering  speculative,  incom- 
petent and  inadmissible  evidence  in  finding  for  Appellee. 

6.  The  court  erred  in  entering  a  judgment  in  favor  of 
Appellee,  Jane  S.  Lyons. 
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7.  The  court  erred  in  failing  to  find  that  the  Appellee 
failed  to  sustain  her  burden  of  proof  by  any  competent, 
substantial  evidence  that  the  discharge  of  the  shotgun 
preceded  the  onset  of  the  fatal  heart  attack  which  caused 
the  assured's,  James  Alexander  Lyons',  death. 

8.  That  the  court  erred  in  failing  to  find  that  the 
Appellee  failed  to  sustain  her  burden  of  proof  by  any 
competent,  substantial  evidence  that  any  bodily  injury 
which  may  have  been  sustained  by  the  assured,  James 
Alexander  Lyons,  solely  and  independently  of  all  other 
causes  resulted  in  the  assured's,  James  Alexander  Lyons', 
death. 

9.  That  the  court  erred  in  failing  to  find  that  the 
Appellee  failed  to  sustain  her  burden  of  proof  by  any 
competent,  substantial  evidence  that  the  assured's, 
James  Alexander  Lyons',  death  was  not  caused  or  con- 
tributed to  by  a  pre-existing  heart  disease. 


SUMMARY  OF  ARGUMENT 

There  is  no  competent  substantial  evidence  in  the 
record  to  sustain  the  court's  findings  V  and  VI,  supra, 
and  those  findings  are  based  on  evidence  which  was 
speculative,  inadmissible  and  "opinions"  reached  by  a 
process  of  basing  inferences  on  inferences. 
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ARGUMENT 

The  court  erred  in  entering  its  findings  of  fact 
numbers  V  and  VI,  as  there  is  no  competent  substan- 
tial evidence  to  support  the  contested  findings. 

In  Oregon,  the  Appellee  had  the  burden  of  proving 
the  death  of  the  insured  resulted  from  accidental  bodily- 
injuries  which  solely  and  independently  of  any  other 
cause  occasioned  his  death  and  that  the  insured's  death 
was  not  directly  or  indirectly  caused  or  contributed  to 
by  disease  or  natural  causes.  Seater  v.  Penn  Mutual  Life 
Insurance  Company,  176  Or.  542,  156  P.  2d  386,  159 
P.  2d  826;  Hutchison  v.  Aetna  Lite  Insurance  Company, 
182  Or.  639,  189  P.  2d  586. 

The  autopsy  report,  as  retranslated  (Ex.  15),  and  the 
official  death  certificate  (Ex.  44)  constituted  prima  facie 
evidence  of  the  cause  of  death.  State  v.  McDonald,  55 
Or.  419,  103  P.  512,  104  P.  967,  106  P.  444;  Seater  v. 
Penn  Mutual  Life  Insurance  Company,  supra.  The  only 
known  fact,  and  upon  which  all  medical  experts  were  in 
agreement,  is  that  the  insured  died  of  a  heart  attack. 

This  appeal,  of  necessity,  is  limited  to  the  question 
of  the  sufficiency  of  the  evidence  to  support  the  court's 
contested  findings  which  involve  the  issues  of:  (A) 
Whether  there  is  any  competent  substantial  evidence  an 
accidental  discharge  of  the  shotgun  preceded  and  pre- 
cipitated the  insured's  fatal  heart  attack,  (B)  whether 
there  is  any  competent  substantial  evidence  an  anguish 
and  pain  reflex  from  the  discharge  of  the  shotgun  solely 
and  independently  of  all  other  causes  resulted  in  the  in- 
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sured's  death,  and  (C)  whether  there  is  any  competent 
substantial  evidence  the  death  of  the  insured  was  not 
caused  or  contributed  to  by  disease. 

A.  There  is  no  competent  substantial  evidence 
an  accidental  discharge  of  the  shotgun  preceded 
and  precipitated  the  insured's  fatal  heart  attack. 

While  the  trial  of  these  cases  consumed  six  days  of 
complex  medical  evidence,  the  only  testimony  on  this 
primary  and  all  essential  fact  consisted  of  the  following 
questions  and  answers  of  Dr.  Francis  Chamberlain  and 
Dr.  Homer  P.  Rush. 

The  "Opinion"  of  Dr.  Chamberlain: 

"Q.  And  finally,  I  note  further  that  on — now,  Doc- 
tor, I  will  ask  you  to  state  whether  or  not — what  in 
your  opinion  from  your  personal  observation  of  the 
history  given  of  Mr.  Lyons'  health,  the  medical  rec- 
ords; the  testimony  of  Dr.  Rush  as  to  what  he  saw, 
what  in  your  opinion  was  the  cause  of  his  death, 
Mr.  Lyons'  death?   *   *   * 

The  Witness:  I  have  examined  all  the  facts  and 
it  is  my  belief  from  the  examination  of  these  facts 
that  this  man  died  as  a  result  of  the  gunshot  wound 
to  the  face.  *  *  * 

Q.  (By  Mr.  Maguire) :  Why  did  you  say  that 
that  was  the  cause  of  death,  what  did  it  do,  in  your 
opinion? 

A.  I  think  that  the  gunshot  caused  Mr.  Lyons 
suddenly  to  have  pain.  He  was  startled.  The  usual 
reaction  is  one  of  anguish,  as  well  and  that  these 
things  then  create  the  clinical  condition  which  we 
refer  to  as  'shock.'  I  think  that — so  that  I  think 
they  produce  shock  at  the  same  time  I  feel  that  the 
patient — that   the   gunshot   wound   was   the   direct 
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cause  of  his  heart  developing  an  unusual  abnormal 
rhythm.    *   *   * 

The  Court:  Well,  I  am  going  to  deny  the  mo- 
tion. Now,  Doctor,  this  man  Mr.  Lyons  was  an  ex- 
perienced woodsman  and  hunter  as  has  been  testi- 
fied to  here.  How  do  you  account  for  the  fact  that 
the  mere  discharge  of  a  shotgun  would  so  disturb 
the  function  of  his  heart  and  rhythm  that  it  would 
cause  his  death  unless  there  was  some  pre-existing 
condition  there  which  was  present  at  the  time  of 
the  firing  of  the  shot? 

The  Witness:  Well  a  man  like — such  as  this — 
who  was  an  experienced  hunter  who  had  a  gun  go 
off  in  his  face,  this  is  emotionally  in  my  opinion, 
apt  to  be  much  more  shocking  than  some  greenhorn. 
This  man  had  prided  himself  and  he  had  (205)  so 
told  me.  I  wasn't  asked,  but  I  should  be  glad  to 
mention  it,  in  the  course  of  the  earlier  discussion  I 
mentioned  that  he  and  I  spent  a  good  deal  of  time 
talking  about  children  and  having  them  brought  up 
by  women,  and  that  is  his  main  thought  in  this  re- 
spect was  to  see  that  his  only  son  was  taught  to  be 
an  experienced  hunter,  and  that  in  spite  of  various 
objections  from  the  feminine  side,  that  he  had  been 
able  to  convince  everybody  that  this  boy  should  be 
taught  to  be  a  hunter,  that  this  was  a  man's  sport, 
that  it  could  be  done  in  complete  safety.  I  think 
that  probably  means  that  his  foundation  of  his  con- 
sciousness of  what  was  right  or  wrong,  good  or  bad, 
perhaps  was  such,  I  think,  that  to  him  would  be  a 
greater  shock  than  I,  as  a  once-in-a-while  hunter. 
I  would  think  that  that  was  one  factor  in  contrib- 
uting. I  also  felt  from  the  observation  I  made  of  his 
face,  certainly  he  received — there  was  evidence  on 
his  face,  of  a  good  deal  of  trauma,  I  assume  from 
the  gun,  that  the  man  must  have  had  a  good  deal 
of  pain.  Now,  hearts,  though  such  an  instrument 
which  is  normal  can  develop  abnormal  rhythms  it  is 
true,  they  are  more  apt  to  develop  abnormal 
rhythms  in  the  heart  as  a  result  of  some  underlying 
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disease.  My  feeling  that  the  man  had  an  abnormal 
rhythm  is  based  on  two  or  three  unusual  facts.  One 
of  these  is  that  Dr.  Rush,  who  was  an  experienced 
observer,  who  was  this  man,  has  told  the  Court  that 
he  felt  a  purring  on  this  man's  chest;  a  purring  on 
a  man's  chest  is  a  very  unusual  finding  to  observe 
when  a  man  is  unconscious  and  (206)  the  usual 
cause  of  the  purring  sensation  on  a  man's  chest, 
when  he  is  entirely  unconscious,  providing  the  pur- 
ring sensation  did  not  pre-exist,  is  an  unusual  type 
of  heart  rhythm  which  we  refer  to  as  ventricular 
fibrillation  or  ventricular  flutter,  that  is  the  purring 
sensation,  then  I  think,  as  I  have  stated  earlier,  as 
I  mentioned  earlier,  this  was  no  ordinary  type  of 
death,  because  that  man — I  should  say  that  usually 
when  a  heart  stops  suddenly,  and  I  have  seen  it 
happen  many,  many  times  in  my  work — when  a 
heart  stops  suddenly  there  is  a  short  period  of  time, 
a  few  seconds,  and  then  a  patient  develops  the  ster- 
torious  snoring  type  of  breathing.  The  stertorious 
snoring  type  of  breathing  usually  lasts  a  period  of 
a  half  minute  or  less.  This  stertorious  type  of 
breathing  in  this  man  continued  for  a  long  time. 
This  continued,  Dr.  Rush  described,  for  a  good 
many  minutes.  I  have  another  reason — may  I  go 
on?  I  have  another  reason  for  believing  that  this 
was  a  rhythm  of  this  type,  and  that  is  that  this 
man  who  previously  demonstrated  no  signs  of  heart 
failure,  even  though  we  observed  him  and  were  with 
him  constantly,  that  this  man  showed  something 
else  which  was  unusual,  and  that  was  that  Dr. 
Rush  described  two  or  three  minutes  after  he  had 
watched  him  with  this  stertorious  type  of  breathing, 
the  foam  and  then  pink-tinged  foam  appeared  at 
the  mouth,  and  even  the  Mexican  autopsy  report 
stated  the  man  had  signs  of  congestion  in  his  lungs, 
and  congestion  in  (207)  his  liver. 

"Now,  a  man  whose  heart  suddenly  stops  does 
not  develop  manifestations  of  congestive  heart  fail- 
ure in  a  half  minute.  It  takes  at  least  a  few  minutes 
to  develop.  Furthermore,  there  was  evidence  brought 
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out  by  Dr.  Lehman  this  morning  that  there  was  in- 
duration, swelling  around  the  lacerations  on  his 
face,  which  don't  occur  momentarily,  but  take  a 
matter  of  a  few  minutes  to  develop.  For  all  those 
reasons  then,  I  believe  that  this  was  not  an  ordinary 
death.  That  the  gunshot  touched  off  some  unusual 
heart  rhythm,  that  is  the  ventricular  fibrillation,  or 
perhaps  a  combination  of  these  two  or  another 
rhythm  which  I  have  observed,  and  which  may 
occur  is  what  we  call  the  ventricular  tachicardia 
where  the  heart  beats  very  rapidly  at  the  rate  of 
about  300  a  minute,  much  too  fast  to  have  sufficient 
filling  to  be  able  to  drive  blood  to  the  brain  suffi- 
cient to  let  a  patient  maintain  consciousness  or  to 
nourish  the  brain  and  yet  sufficient  to  produce  that 
purring  sensation  and  allow  life  to  be  maintained 
for  a  longer  time  than  usual,  so  for  all  these  reasons 
I  think  that  that  suggested  an  unusual  mechanism 
must  be  called  in  which  is  the  only  explanation  that 
I  can  make  in  this  particular  case."  (R.  226-231) 

The  "Opinion"  oi  Dr.  Rush: 

"Q.  (By  Mr.  Beebe) :  Now,  Doctor,  in  your  opin- 
ion, is  it  possible  that  a  shotgun  blast  close  to  the 
face,  which  was  sufficient  to  cause  powder  burns 
and  scratches  and  wounds  such  as  you  described  on 
your  examination,  is  sufficient  to  bring  about  a  state 
of  medical  shock  such  as  you  have  described  in  giv- 
ing your  reasons  for  your  prior  answer?  (363)  *  *  * 

The  Witness:  If  I  understood  the  question  cor- 
rectly, do  I  believe  that  the  shotgun  explosion  could 
cause  the  shock,  and  in  my  opinion,  it  could  cause  it. 

Q.  (By  Mr.  Beebe) :  The  corresponding  medical 
shock,  yes. 

A.  That  is  my  opinion,  that  it  could,  yes,  sir." 
(R.  377-378) 

Drs.  Rush  and  Chamberlain  assumed  as  the  founda- 
tion of  their  ''opinions"  the  very  fact  in  issue — that  the 
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shotgun   was   discharged   prior  to   the   onset  of   the   in- 
sured's fatal  heart  attack  (R.  311-2,  372,  481,  486-7). 

Drs.  Rush  and  Chamberlain  assumed  as  one  of  the 
necessary  premises  of  their  "conclusions"  that  the  re- 
ported diminishment  of  the  caliber  of  the  coronary  ar- 
teries of  the  insured  from  atheromatous  deposits  (Ex. 
15)  did  not  precipitate  the  fatal  heart  attack  by  engag- 
ing in  speculation  and  conjecture  as  to  the  extent  of  the 
involvement  of  the  coronary  arteries  (R.  266,  271,  312, 
445,  487-9),  however  admitting  it  was  a  possibility  and 
could  not  be  ruled  out  in  this  case  (R.  485-7). 

Dr.  Chamberlain  assumed  the  occurrence  would  have 
been  more  emotionally  shocking  to  the  insured  than 
others  based  not  on  evidence  in  the  record  nor  admissible 
— the  insured's  statements  concerning  family  differences 
of  opinion  over  the  safety  of  hunting  (R.  228-9)  and  by 
resorting  to  speculation  and  conjecture  assumed  the  in- 
sured suffered  an  anguish  reflex,  or  emotional  trauma, 
as  a  result  of  the  discharge  of  the  shotgun.  Dr.  Cham- 
berlain on  cross-examination,  testified: 

"Q.  Could  emotional  factors  precipitate  coronary 
insufficiency? 

A.  Usually  an  emotional  factor  will  not  precipi- 
tate it  nearly  as  readily  as  physical  exertion  will. 
As  a  matter  of  fact,  at  the  university  we  used  a  cap 
pistol  in  the  course  of  our  taking  an  electrocardio- 
gram, at  the  University  of  California  electrocardi- 
ology  department  when  I  was  there,  and  in  the 
course  of  taking  the  examination  we  shot  a  cap  pis- 
tol off  and  said,  'Oh,  my,'  as  though  the  machine 
had  broken,  to  see  if  we  could  produce  electrocardio- 
graphic changes,  and  the  chance  of  producing  the 
changes  like  that,  from  some  sort  of  a  fright,  was 
very  exceptional  that  we  could;    *   *   * 
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Q.  But  it  is  medically  possible  for  an  emotional 
factor  such  as  this  to  precipitate  a  cause  of  acute 
coronary  insufficiency? 

A. It's  possible,  but  I  don't  recall  an  instance  off- 
hand of  any  patient  who  had  his  coronary  pain 
during  the  course  of  excitement,  rather  than  exer- 
cise, unless  there  is  something  else  physically  which 
intervenes,  such  as  hardening  of  the  arteries  or  an 
arthritic  infirmity,  or  something  of  the  sort.  The 
first  thing  that  happens  the  patient  will  tell  you  is 
pain  that  comes  on  on  the  peak  of  physical  exer- 
tion." (R.  273-275) 

Q.  (By  Mr.  Kriesien) :  Is  there  adequate  infor- 
mation, for  you.  Doctor,  to  be  able  to  state  whether 
the  pain  suffered  as  a  result  of  the — of  that  accident 
would  be  greater  than  that  suffered  from  the  lacera- 
tions of  the  face? 

A.  I  have  no  way  of  knowing,  but  he  must  have 
been  burned,  for  one  thing,  which  is  a  painful  af- 
fair. The  severity  of  the  trauma  isn't  necessarily 
closely  related  to  the  severity  of  the  pain.  I  think 
that  it's  impossible  to  ask  a  person  to  say  if  this 
hurt,  other  than  I  know  that  I  felt  that  the  emo- 
tional trauma  associated  with  the  gunshot  wound 
was  an  important  factor,  because  this  man's  belief 
that  his  boy,  who  meant  more  to  him  than  anything 
in  his  life,  I  should  say  hunting  life,  even  though 
the  women  say  it  is  dangerous  stuff,  and  you 
shouldn't  do  it,  I  think  is  a  strong  emotional  factor 
here,  but  I  can't  say  that — oh,  because  of  error,  I 
don't  think  anybody  can  say  with  any  certainty, 
whether  there  would  be  any  shock  associated  with 
it.  The  degree  of  shock  roughly  parallels  the  degree 
of  trauma,  but  the  association  isn't  an  expectant 
one."  (R.  302) 

Q.  All  right.  What  about  this  anguish  reaction 
you  were  speaking  of,  could  that  alone  have  resulted 
in  death? 

A.  Anguish  alone  can  produce  a  chain  of  events 
which  can  result  in  death.  The  patient — I  mean  it 
isn't  very  common,  but  there  is  plenty  of  it  on  the 
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record,  scattered  cases  here  and  there,  where  a  pa- 
tient, from  an  emotional  reaction  of  joy  or  anguish 
suddenly  dies,  in  which  case  the  mechanism  is  us- 
ually one  considered  to  be  of  some  abnormal  rhythm 
(286)  developing  in  the  heart.  Again,  there  is  a  lot 
of  guesswork  as  to  this,  because  you  don't  have  all 
the  gadgets  that  shows  what  the  pressure  is  doing, 
or  what  the  heart  is  doing,  because  sudden  deaths 
are  unexpected."  (R.  304) 

If  we  remove  these  incompetent  "facts"  which  Dr. 
Chamberlain  assumed  and  considered  to  be  of  impor- 
tance in  reaching  his  "conclusion,"  his  remaining  testi- 
mony does  not  support  a  conclusion  an  accidental  dis- 
charge of  the  shotgun  preceded  and  precipitated  the 
fatal  heart  attack  as  superficial  injuries  such  as  sus- 
tained by  the  insured  do  not  commonly  result  in  death 
(R.  305,  479). 

Aside  from  the  speculation  indulged  in  by  Dr.  Cham- 
berlain's assuming  an  anguish  or  emotional  reflex,  as  evi- 
denced by  the  foregoing  testimony,  the  "opinion"  is  of 
no  probative  value  as  it  was  based  partly  on  statements 
of  the  insured  to  the  doctor  which  could  not  have  been 
admitted  in  evidence.  In  Henderson  v.  U.  P.  R.  R.  Co., 
189  Or.  145,  219  P.  2d  170,  it  was  held  that  a  medical 
expert's  opinion  was  of  no  probative  value  for  the  reason 
it  was  based,  partly  at  least,  on  the  history  given  by  the 
plaintiff.  The  court  stated  at  page  165: 

"That  his  testimony  did  not  have  reference 
solely  to  the  facts  assumed  in  the  hypothetical  ques- 
tion addressed  to  him  but  as  well  to  information 
otherwise  obtained,  appears  in  several  places  in  the 
record.    *   *    * 
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"Dr.  Mintz'  opinion  that  the  blow  caused  the 
osteomyelitis  was,  according  to  his  own  statement, 
based  upon  the  history  given  him  by  the  plaintiff. 
That  opinion  and  its  background  cannot  be  separ- 
ated from  his  judgment  as  to  the  connection  be- 
tween the  blow  and  the  gangrene.  He  himself  com- 
bined the  two  in  the  explanation  he  gave  when 
asked  whether  damage  could  be  done  to  the  artery 
without  damaging  the  bone  and  in  his  sweeping 
statement  that  the  blow  'aggravated  anything  he 
had  there  before.'   *   *   * 

"9.  But,  putting  that  to  one  side,  his  categorical 
statement  on  cross-examination  that  there  was  a 
connection  between  the  blow  and  the  gangrene  is 
without  probative  value  because  it  was  based,  partly 
at  least,  on  the  history  given  him  by  the  plaintiff. 

"10.  It  is  the  rule  in  this  state,  as  elsewhere,  that 
'an  expert,  though  thoroughly  qualified  as  a  wit- 
ness, cannot  be  permitted  to  give  an  opinion  upon 
facts  known  to  him,  and  not  communicated  to  the 
jury';  that  'no  allegation  can  be  proved  by  the  ipse 
dixit  opinion  of  any  expert  unless  the  facts  or  phe- 
nomena upon  which  he  bases  his  opinion  are  dis- 
closed either  by  his  own  testimony  or  that  of  other 
witnesses.'  State  v.  Willson,  116  Or  615,  619,  620, 
241  P.  843;  State  v.  Simonis,  39  Or.  Ill,  116,  65  P. 
595.  See,  also,  Lippold  v.  Kidd,  126  Or.  160,  164, 
269  P.  210,  59  A.L.R.  875;  Rogers,  op.  cit,  106, 
§  52;  Wigmore,  op.  cit,  792-3,  §  672,  799,  §  680. 
In  Lippold  V.  Kidd  we  said: 

"  'The  expert  witness  is  granted  the  privilege 
of  expressing  to  the  jury  an  opinion  because  his 
superior  training  enables  him  to  arrive  at  a  con- 
clusion which  is  more  likely  to  be  sound  than 
that  of  the  average  juror.  But  all  opinions  are 
based  upon  facts;  generally  the  recipient  of  an 
opinion  is  at  a  loss  to  know  what  use  he  may 
advisedly  make  of  an  expert's  opinion  unless 
he  also  knows  what  facts  the  expert  took  for 
granted  when  he  formulated  his  conclusion.' 
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"In  the  present  case  Dr.  Mintz  relied  on  facts 
which  not  only  were  not  in  evidence  but  which 
could  not  have  been  admitted  in  evidence — the  ex 
parte  statements  of  the  plaintiff  made  to  the  wit- 
ness, not  as  communications  between  doctor  and 
patient  but  between  a  party  to  a  lawsuit  and  a  doc- 
tor examining  him  for  the  purpose  of  qualifying 
himself  to  testify  as  an  expert  on  the  former's  be- 
half. Watrous  v.  Salem  Brewery  Ass'n.,  151  Or.  294, 
303,  49  P.  2d  375;  Wise  v.  State  Ind.  Ace.  Comm., 
148  Or.  461,  35  P  2d  242;  Reid  v.  Yellow  Cab  Co., 
131  Or.  27,  279  P.  635,  67  A.L.R.  1.  In  a  similar  case 
the  court  said: 

"  **  *  *  The  opinion  of  the  doctor  is  indi- 
visible; it  must  be  accepted  or  rejected  as  a 
whole;  there  is  nothing  to  indicate  how  much 
it  rests  on  the  declarations,  and  how  much  on 
personal  observation.  The  jury  should  not  have 
been  allowed  to  guess  what  it  would  have  been 
in  the  absence  of  the  declarations,  or  any  part 
of  them,  and  to  estimate  its  value  accordingly.' 
Delaware,  L.  &  W.  R.  Co.  v.  Roalefs,  70  F. 
21,  24. 

"Counsel  for  the  defendant  moved  to  strike  Dr. 
Mintz'  testimony  concerning  aggravation  of  arterio- 
sclerosis, after  the  basis  of  his  testimony  had  been 
disclosed.  The  court  denied  the  motion.  We  think 
that  it  should  have  been  allowed." 

The  propriety  of  eliminating  the  incompetent  evi- 
dence to  determine  if  the  finding  is  founded  upon  specu- 
lation and  conjecture  as  enunciated  in  Bridenstine  v. 
Gerlinger  Motor  Car  Co.,  86  Or  411,  168  P.  73.  972, 
wherein  the  court  stated  at  page  426: 

"It  is  strenuously  insisted  that  there  was  enough 
competent  evidence  to  carry  the  question  of  Har- 
groves'  agency  to  the  jury.  Verdicts  must  be  sup- 
ported by  evidence;  and  they  cannot  stand  when 
founded    only    upon    supposition,    speculation    and 
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conjecture.  As  we  read  the  record,  the  most  that 
can  be  said  for  the  verdict,  if  the  incompetent  evi- 
dence is  first  eHminated  and  if  it  is  then  assumed 
that  the  verdict  rests  upon  a  finding  that  Hargroves 
was  an  agent  of  the  company,  is  that  it  was  founded 
upon  speculation  and  conjecture:  Spain  v.  Oregon- 
Washington  R.  ^  TV.  Co.,  78  Or.  355,  369  (153  P. 
470) ;  Parmelee  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  92 
Wash.  185  (158  P.  977)." 

Dr.  Chamberlain  did  not  testify  that  in  all  "proba- 
bility" a  discharge  of  the  shotgun  preceded  and  precipi- 
tated the  fatal  heart  attack.  In  his  answers,  supra,  he 
used  the  terminology  "I  think,"  "it  is  my  belief,"  and 
concluded : 

<'*  *  *  so  for  all  these  reasons  I  think  that  that 
suggested  an  unusual  mechanism  must  be  called  in, 
which  is  the  only  explanation  that  I  can  make  in 
this  particular  case."  (R.  226-231) 

On  cross-examination  he  testified  with  relation  to  the 

precipitating  cause  of  the  fatal  heart  attack: 

"*  *  *  I  think  a  combination  of  all  these  is  quite 
sensible  as  an  explanation."  (R.  298) 

"*  *  *  but  I  think  the  chain  reaction  which  was 
started  off  by  this  is  a  very  sensible  one."  (R.  299) 

Dr.  Rush  in  relating  his  "opinion"  as  to  the  chain  of 

events  used  the  terminology  "I  believe,"  "I  think,"  "I 

felt,"  and  concluded: 

"So  I  then  must  assume  that  it  was  some  strong 
emotional  factor  that  initiated  it,  because  the  other 
factors  were  not  there."  (R.  375-77) 

On  cross-examination,  concerning  the  chain  of  events, 
he  testified: 

"*   *   *   it  would  seem  to  me  that  we  would  have  to 
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explain  it  on  the  basis  of  some  outside  emotional 
or  outside  cause  for  an  emotional  upset  of  some 
kind.  I  don't  know  of  any  other  way  to  explain  it." 
(R.  410) 

It  is  elementary  law  that  medical  testimony  in  the 
terms  of  mere  "possibility"  will  not  lift  the  case  out  of 
the  area  of  conjecture  and  speculation  and  fails  to  con- 
stitute substantial  evidence  for  any  purpose.  In  Devine 
V.  Southern  Pacific  Co.,  207  Or.  261,  295  P.  2d  201,  the 
court  stated: 

"2,  3.  We  have  often  stated  that  an  issue  of  fact 
may  be  submitted  to  a  jury  only  when  the  proof 
shows  reasonable  certainty  as  opposed  to  'a  finding 
dependent  upon  conjecture  and  speculation,'  and 
that  mere  possibility,  alone,  of  a  causal  relation  be- 
tween an  injury  and  a  physical  result  are  insufficient 
to  lift  the  case  out  of  the  area  of  conjecture  and 
speculation.  Henderson  v.  U.  P.  R.  R.  Co.,  189  Or. 
145,  160,  219  P.  2d  170. 

"It  must  be  admitted  that  the  answer  to  this 
question  lies  solely  in  the  realm  of  medical  science. 
In  a  case  such  as  this,  where  'the  physical  processes 
terminating  in  the  death  are  obscure  and  abstruse,' 
the  triers  of  fact,  without  the  aid  of  expert  testi- 
mony, can  only  speculate  upon  the  effect  of  the 
trauma  as  resulting  in  the  disease  causing  death. 
Any  facts  that  could  be  shown  by  the  plaintiff, 
apart  from  the  medical  testimony,  would  not  war- 
rant a  conclusion  that  the  cancer  which  resulted  in 
death  was  caused  by  the  blow  from  the  falling  cattle 
car  door."  (p.  265) 

"4.  While  the  doctor's  explanation  of  his  answer 
to  the  hypothetical  question  would  be  insufficient 
to  establish  a  causal  relation,  because  of  possibility 
only  appears,  nevertheless,  without  objection,  he 
stated  that  in  his  opinion  the  injury  received  caused 
the   diseased   condition   which   resulted   in   Devine's 
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death,  and  we  are  of  the  opinion  that  the  positive 
statement  of  the  fact  of  causation  raises  the  quality 
of  the  evidence  from  possibiHty  to  probabihty.  Note 
to  135  ALR  541,  and  cases  cited  therein. 

"The  defendant,  however,  points  out  that  the 
doctor's  positive  statement,  Hke  his  answer  to  the 
hypothetical  question,  is  improper  and  should  have 
been  stricken  on  defendant's  motion,  because  both 
were  based  upon  information  not  contained  in  the 
record. 

"5,  6.  An  expert  must  state  his  opinion  upon 
facts  presented  in  the  record,  for  the  reason  that  a 
jury  must  determine  the  weight  to  be  given  the 
opinion,  and,  without  knowledge  of  what  facts  the 
expert  accepts  as  true,  an  evaluation  of  his  opinion 
is  impossible.  Henderson  v.  U.  P.  R.  R.  Co.,  supra; 
Lippold  V.  Kidd,  126  Or.  160,  269  P.  210,  59  ALR 
875. 

"7.  Nevertheless,  the  defendant  cannot  now  com- 
plain, because  it  specifically  waived  its  objection  to 
the  hypothetical  question."  (p.  272-3) 

In  Henderson  v.  U.  P.  R.  R.  Co.,  supra,  the  court 

stated  at  page  160: 

"*  *  *  The  question  here,  however,  is  not  one  of 
the  admissibility,  but  of  the  sufficiency,  of  evidence; 
and  medical  testimony  in  terms  of  mere  possibility 
will  not  lift  the  case  out  of  the  area  of  uncertainty 
if  the  other  evidence  leaves  the  question  specula- 

A  practically  similar  answer  to  those  of  Drs.  Cham- 
berlain and  Rush  developed  in  the  case  of  Hutchison  v. 
Aetna  Life  Insurance  Co.,  supra,  where  an  expert  wit- 
ness. Dr.  Smith,  at  the  conclusion  of  a  hypothetical  ques- 
tion was  asked: 

"  'Assuming  those  to  be  facts,  Doctor,  would  you 
say  that  the  accident  was  the  probable  cause  of  his 
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death?'  to  which  he  answered,  'Well,  from  a  medical 
and  surgical  standpoint,  it  strikes  me  that  this  whole 
thing  which  was  the  active  cause  of  this  was  an  acci- 
dent which  the  man  had.'    *    *   *"  (p.  645) 

"Without  further  discussing  the  character  of  Dr. 
Smith's  answer,  we  agree  with  plaintiff's  counsel 
that  the  ansv/er  was  'indefinite,'  'quite  worthless,' 
and  that  it  'does  not  mean  anything.'  His  testimony, 
in  this  respect,  was  wholly  devoid  of  probative  value 
or  force."  (p.  649) 

In  Wintersteen  v.  Semler,  197  Or.  601,  250  P.  2d 
420,  255  P.  2d  138,  a  lengthy  malpractice  case  wherein 
plaintiff  claimed  a  lung  abscess  to  be  the  result  of  de- 
fendant's negligence,  the  court  made  the  following  per- 
tinent remarks  which  Appellants  feel  to  be  applicable 
to  this  case: 

"So,  in  the  instant  case  the  only  known  or 
proved  fact  is  that  plaintiff  had  an  abscess,  and,  to 
arrive  at  the  conclusion  that  such  abscess  was 
caused  by  the  improper  position  of  plaintiff  on  her 
back,  Doctor  Tuhy  had  to  indulge  in  the  several 
inferences  hereinbefore  set  out.  It  is  well  known 
that  a  person  may  suffer  an  abscess  from  various 
causes,  and  to  say  that  plaintiff's  abscess  was  caused 
in  the  manner  delineated  by  Doctor  Tuhy  would  be 
pure  conjecture  and  highly  speculative."  (p.  614) 

"To  establish  proximate  cause,  plaintiff  relies  en- 
tirely upon  the  testimony  of  Dr.  John  E.  Tuhy 
*  *  *.  It  is  manifest  from  the  record  that  if  Dr. 
Tuhy's  testimony  is  insufficient  as  a  matter  of  law 
to  warrant  the  submission  of  the  question  of  proxi- 
mate cause  to  the  jury,  plaintiff's  cause  of  action 
against  defendant  must  fail. 

"*  *  ♦  Although  we  must  and  do  assume  as 
true  all  facts  to  which  Dr.  Tuhy  testified,  we  are 
not  required  to,  nor  do  we,  assume  the  correctness 
of  any  of  his  conclusions  or  opinions  unless  they  are 
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based  upon  substantial  evidence  in  the  record."  (p. 
621) 

"*  *  *  Considering  his  prior  repHes  and  the 
foundation  upon  which  they  were  based,  is  it  not 
manifest  that  his  opinion  as  to  what  was  'very 
Hkely'  or  'probable'  constituted  but  a  mere  guess  on 
his  part  and  is  purely  speculative. 

"12,  13.  An  opinion  of  a  medical  expert  that  a 
result  is  'probable'  or  'very  likely'  presents  no  ques- 
tion for  jury  determination,  unless  it  is  based  upon 
facts  and,  in  the  light  of  all  the  evidence  in  the  case, 
is  reasonably  sustainable.    *    *    *"  (p.  629) 

"*  *  *  It  is  obvious  from  the  record  that  Dr. 
Tuhy's  deduction  was  based  upon  an  erroneous 
premise,  a  premise  which  finds  no  substantial  sup- 
port in  the  evidence.  As  we  point  out  in  our  for- 
mer opinion  and  as  further  demonstrated  herein.  Dr. 
Tuhy's  opinion  was  purely  speculative."  (p.  635) 

While  Appellants  objected  to  the  questions  pro- 
pounded Dr.  Chamberlain  and  moved  to  strike  his  tes- 
timony, the  rulings  of  the  court  thereon  have  not  been 
assigned  as  error  for  the  reason  they  involved  the  ques- 
tions here  raised.  In  Storla  v.  S.,  P.  &  S.  Trans.  Co., 
136  Or.  315,  297  P.  367,  298  P.  1065,  the  court  stated 
at  page  320: 

"Even  though  the  rules  of  evidence  may  have 
failed  to  exclude  the  conjectures,  speculations,  or 
notions  of  the  witnesses,  and  such  incompetent  tes- 
timony thereby  gained  its  way  into  the  record,  yet 
the  party  who  produced  it  will  not  become  entitled 
to  a  judgment  based  upon  it,  because  the  substan- 
tive law  requires  that  findings  must  be  substan- 
tiated by  evidence  which  establishes  the  needed 
facts:  Wigmore  on  Evidence  (2d  ed.),  §  663;  Gold- 
foot  V.  Lofgren,  135  Or.  533  (296  P.  843)." 
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There  is  no  competent  substantial  evidence  in  the 
entire  record,  direct  or  circumstantial,  to  support  the 
court's  finding  of  an  accidental  discharge  of  the  shot- 
gun which  preceded  and  precipitated  the  onset  of  the 
fatal  heart  attack  and  such  finding  can  only  be  based  on 
conjecture  and  speculation  and  basing  inferences  on  in- 
ferences contrary  to  Oregon  law.  ORS  41.330;  McKay 
V.  State  Industrial  Accident  Commission,  161  Or.  191, 
87  P.  2d  202;  Wintersteen  v.  Semler,  supra.  In  Vale  v. 
State  Industrial  Accident  Commission,  160  Or.  569,  86 
P.  2d  956,  the  court  stated  at  page  576: 

"Possibilities  are  not  enough;  the  law  requires 
reasonable  probability:  (citing  cases).  Evidence 
must  be  substantial  in  order  to  carry  conviction, 
and  neither  jury  nor  judge  are  justified  in  drawing 
conclusions  when  the  essential  facts  are  left  to  spec- 
ulation. That,  also,  is  true  of  expert  witnesses :  Print 
V.  Amato,  131  Or.  631,  647,  284  P.  183." 

And  in  Lippold  v.  Kidd,  126  Or.   160,  269  P.  210,  the 

court  stated  at  page  177: 

"Difficulty  in  establishing  a  fact  should  not 
prompt  a  court  to  dispense  with  proof  and  impose 
a  liability  upon  one  who  did  not  inflict  the  injury." 

In  view  of  the  restricted  nature  of  this  assignment  of 
error,  and  in  an  effort  to  avoid  repetition,  Appellants 
have  set  forth  in  sub-section  (B)  the  detailed  conjecture 
and  speculation,  and  the  pyramiding  of  inferences  on  in- 
ferences in  which  Drs.  Chamberlain  and  Rush  indulged 
to  arrive  at  their  "opinions,"  as  well  as  the  equally  prob- 
able precipitating  causes  of  the  fatal  heart  attack,  as 
such  factors  incorporate  the  corollary  issues  raised  on 
this  appeal.  However,  reference  is  made  thereto  for  the 
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purpose  of  testing  the  sufficiency  of  the  doctors'  "opin- 
ions" to  constitute  competent  substantial  evidence  in  the 
event  this  court  holds  the  quoted  testimony  as  establish- 
ing an  accidental  discharge  of  the  shotgun  prior  to  the 
onset  of  the  fatal  heart  attack. 

Appellants  contend  Dr.  Chamberlain's  and  Dr. 
Rush's  "opinions"  fail  to  raise  to  the  dignity  of  com- 
petent substantial  evidence  and  fail  to  constitute  any 
proof,  an  accidental  discharge  of  the  shotgun  preceded 
and  precipitated  the  insured's  fatal  heart  attack.  The 
lower  court  itself,  during  the  trial  of  this  case,  correctly 
stated : 

"We  do  know  that  the  shotgun  blast  was  dis- 
charged. Now,  whether  it  was  before  or  after  the 
seizure,  we  are  left  to  speculate   *   *   *"  (R.  378). 

and  Appellants  submit  the  court  erred  in  finding  an  acci- 
dental discharge  of  the  shotgun  preceded  and  precipi- 
tated the  insured's  fatal  heart  attack. 

B.  There  is  no  competent  substantial  evidence 
an  anguish  and  pain  reflex  from  the  discharge  of 
the  shotgun  solely  and  independently  of  all  other 
causes  resulted  in  the  insured's  death. 

The  known  fact  in  this  case  is  that  the  insured  died 
as  a  result  of  a  fatal  heart  attack.  The  question  here 
presented  is  whether  there  is  any  competent  substantial 
evidence  that  an  accidental  discharge  of  the  shotgun 
created  an  anguish  and  pain  reflex  which,  solely  and  in- 
dependently of  all  other  causes,  was  the  probable  cause 
of  the  insured's  fatal  heart  attack. 


The  Opinions 

The  net  effect  of  the  "opinions"  of  Dr.  Rush  and  Dr. 
Chamberlain  was,  as  the  autopsy  findings  failed  to  re- 
veal any  derangements  within  the  heart  which  could 
precipitate  a  fatal  heart  attack,  some  outside  factor  was 
required  and  that  an  anguish  reflex,  coupled  with  some 
pain  reflex,  from  the  discharge  of  the  shotgun  could  pre- 
cipitate a  cardiac  arhythmia,  medical  shock  and  death. 

Dr.  Chamberlain  testified  it  was  not  common  for  an 
emotional  or  anguish  reflex  to  produce  a  chain  of  events 
resulting  in  death,  in  the  absence  of  disease  or  some  phy- 
sical infirmity  (R.  273-275,  304),  nor  do  superficial  in- 
juries commonly  result  in  death  (R.  305). 

Dr.  Rush  testified  the  superficial  injuries  could  not 
have  resulted  in  death  (R.  479)  and,  in  the  absence  of 
disease,  an  emotional  reflex  was  not  a  common  cause  of 
death  (R.  436-439)  and  admitting  during  the  entire 
practice  of  his  specialty  he  had  never  certified  an  emo- 
tional reflex  to  be  the  sole  cause  of  death  (R.  478).  Dur- 
ing the  course  of  Dr.  Rush's  deposition  he  described  such 
an  occurrence  to  be  a  "very,  very  rare  thing"  (R.  450- 
451,  477-478). 

As  Dr.  Chamberlain  and  Dr.  Rush  testified  the  in- 
sured possessed  a  normal  heart  for  a  man  in  his  age 
category,  their  "opinions"  as  to  the  precipitating  cause 
of  death  fall  in  the  realm  of  "medical  rarity"  and  cor- 
roborate the  "opinions"  of  Drs.  Hunter,  Watts  and  Wil- 
son to  the  effect  that  an  anguish  reflex  coupled  with  the 
infliction  of  superficial  injuries  such  as  sustained  by  the 
insured  would  not  result  in  death  (R.  520-521.  555-556, 
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581).  Dr.  Rush  likewise  so  testified  during  the  course  of 
his  deposition  (R.  476-477). 

All  medical  experts  concurred  that  there  are  too  fre- 
quent occurrences  of  individuals  suffering  fatal  heart  at- 
tacks notwithstanding  negative  case  histories  and  normal 
cardiac  tests  performed  shortly  prior  to  death  (R.  583), 
and  individuals  can  have  a  fatal  heart  attack  without 
any  pathological  findings  on  autopsy  (R.  486,  520). 

The  "opinions"  of  Dr.  Chamberlain  and  Dr.  Rush 
must  be  scrutinized  in  light  of  their  answers  on  cross- 
examination  and  be  analyzed  to  ascertain  whether  they 
are  based  on  conjecture  and  speculation  and  not  a  con- 
clusion resulting  from  a  process  of  basing  inferences  on 
inferences.  The  most  illuminating  testimony  as  to  the 
deficiency  of  the  "opinions"  to  constitute  competent 
satisfactory  evidence  is  that  of  Dr.  Rush  on  cross- 
examination  wherein  he  testified: 

"Q.  Doctor,  on  your  direct  examination  you  took 
into  consideration  the  negative  findings  of  Dr.  Mc- 
Bride's  cardiac  tests  and  his  E.K.G.'s;  as  a  matter 
of  fact,  Doctor,  doesn't  it  quite  often  happen  that  an 
individual  is  examined  to  determine  if  he  has  a 
heart  condition,  say  for  insurance  purposes  or  just 
a  periodic  check-up,  and  an  electrocardiogram  is 
taken,  the  usual  cardiac  tests  are  given,  all  of  which 
are  negative,  and  then  the  individual  dies  shortly 
thereafter? 

A.  That  has  happened,  yes,  sir. 

Q.  And  in  such  cases  after  an  autopsy  is  per- 
formed, isn't  one  of  the  common  causes  that  are  re- 
vealed is  a  coronary  sclerosis? 

A.  I  think  that  would  be  a  correct  statement, 
but  I  don't  know  as  to  how  frequently  sclerosis  will 
be  the  only  finding,  and  of  course  it  would  depend 
upon  the  amount  of  the  arteriosclerosis,  and  I  be- 
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lieve  some  of  these — there  you  will  find  that  there 
has  been  several  of  them  that  were  only  small  de- 
grees. 

Q.  And  in  some  of  the  cases  there  is  no  knowl- 
edge of  any  (479)  condition  of  the  heart;  isn't  that 
correct? 

A.  Yes,  sir. 

Q.  Now,  if  that  is  true,  Doctor,  you  can't  rule 
out  the  possibility  that  that  couldn't  occur  in  this 
case? 

A.  I  think  that  is  correct,  sir,  that  you  cannot 
rule  it  out. 

Q.  And  if  Mr.  Lyons  suffered  a  heart  attack 
prior  to  the  discharge  of  a  shotgun,  you  would  be 
sure  that  was  how  this  affair  occurred? 

A.  Yes,  sir,  if  I  knew  that  I  would  feel  definitely 
that  that  was  correct. 

Q.  And,  Doctor,  from  the  autopsy  report,  you 
do  of  your  own  knowledge  know  that  there  was 
some  involvement  of  the  coronary  arteries  and  some 
involvement  of  the  aortic  valve? 

A.  I  think  that  is  correct,  there  is  recorded  an 
anatomical  description  of  it,  but  I  do  not  know  that 
there  was  any  involvement  that  would  be  physio- 
logically significant. 

Q.  My  question  is  that  the  autopsy  revealed 
that  there  was  some  involvement. 

A.  Yes,  sir,  there  was  some  involvement,  but 
still  in  explanation  of  it,  I  don't  believe  that  one  can 
interpret  that  that  functionally  was  not  active. 

Q.  And  you  do  not  have  knowledge  of  your  own 
as  to  the  extent  of  the  involvement,  do  you? 

A.  Only  from  the  description. 

Q.  If  that  involvement  was  extreme,  say,  a  90- 
per-cent  (480)  involvement  of  the  caliber  of  the 
coronary  arteries,  then  your  opinion  would  be  that 
that  condition  was  the  direct  cause  of  his  death; 
would  it  not? 

A.  Yes,  it  would,  yes,  sir,  finding  there  was  that 
much  involved,  I  would  certainly  say  that. 

Q.  Then,  Doctor,  not  knowing  the  extent  of  the 
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involvement  of  the  coronary  arteries  and  aortic 
valve,  in  giving  your  opinion  as  to  the  cause  of  death, 
you  have  sort  of  weighed  in  your  own  mind  what 
the  Mexican  doctors  meant  by  the  use  of  certain 
words  in  their  findings;  isn't  that  true? 

A.  I  assumed  that  the  Mexican  doctors  meant 
that  originally  with  the  description  that  I  thought 
was  present  that  there  was  enough  involvement  to 
functionally  be  important.  It's  been  my  opinion 
since  having  it  explained  by  another  Mexican,  who 
has  had  some  knowledge  of  pathology  himself,  that 
it  was  the  same  type  of  findings  we  would  find  in 
many  people  of  that  age  group  that  Mr.  Lyons  was. 
I  just  had  to  change  the  opinion  of  what  I  origin- 
ally thought  that  they  meant.   *   *   * 

Q.  But,  Doctor,  you  were  required  to  speculate 
upon  what  they  meant  by  their  terminology  in  the 
report  as  to  the  extent  of  the  diminishment  of  the 
caliber  of  the  coronary  arteries;  were  you  not? 

A.  I  think  that  that  is  a  true  statement,  except 
I  would,  again,  to  explain,  would  expect  anybody 
doing  a  pathology  to  have  stated  that  there  was  a 
distinct  decrease,  if  there  had  been  a  very  marked 
diminishment."  (R.  485-489) 

The  Autopsy  Report 

Dr.  Rush  and  Dr.  Chamberlain  in  assuming  that  an 
outside  factor  would  be  required  to  precipitate  the  fatal 
heart  attack,  ignore  the  findings  revealed  by  the  autopsy 
report,  admitting,  however,  an  aortic  insufficiency  is  an 
accepted  medical  cause  of  a  slight  hypertrophy  of  the 
left  ventricle  (R.  273,  442);  that  a  narrowing  of  the 
coronary  arteries  from  atheromatous  deposits  can 
precipitate  a  fatal  heart  attack,  was  a  possibility  in  this 
case  and  could  not  be  ruled  out  (R.  486) ;  and  that  a 
gall  bladder  reflex  could  precipitate  a  fatal  heart  attack 
(R.  400,  446).  These  doctors  rule  out  these  abnormalities 
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because  the  autopsy  surgeons  did  not  designate  the  di- 
minishment  of  the  caliber  of  the  coronary  arteries  and 
in  the  absence  of  a  finding  concerning  an  abnormality  in 
the  cystic  duct  the  gallstone  could  not  have  passed 
through   (R.  449-450). 

Dr.  Rush  and  Dr.  Chamberlain  conclude  the  autopsy 
surgeons  were  "incompetent"  to  determine  the  cause  of 
death  and  lacked  necessary  microscopic  equipment  to 
perform  an  adequate  autopsy  (R.  489).  If  we  accept  the 
premises  of  Drs.  Rush  and  Chamberlain  that  the  autopsy 
doctors  were  amateur  pathologists  incapable  of  predicat- 
ing an  opinion  as  to  the  cause  with  the  viscera  before 
them  and  their  specific  findings  of  abnormalities  are  in- 
competent and  of  no  medical  significance,  then  plaintiff 
must  accept  the  corollary  premise  there  is  no  competent 
evidence  a  coronary  occlusion,  a  coronary  thrombosis  or 
a  myocardial  infarction  did  not  exist.  If  the  autopsy  sur- 
geons were  incompetent  for  one  purpose,  they  must  be 
considered  incompetent  for  all  purposes.  The  fact  the 
autopsy  report  is  silent  as  to  whether  or  not  there  was 
a  coronary  occlusion  or  myocardial  infarction  fails  to 
constitute  satisfactory  evidence  such  conditions  were  not 
present,  which  fact  was  assumed  by  the  doctors  in  their 
"opinions"  and  which  usually  result  in  the  manifesta- 
tions shown  by  the  insured  during  his  fatal  heart  attack 
(R.  377,  392,  394-395,  404,  407,  409-410). 

Chest  Pain 

Exhibit  18  establishes  as  a  fact  the  insured  suffered 
attacks  of  constricting  chest  and  arm  radiation  pains  on 
February  3  and  4,  1953.  Dr.  McBride  prescribed  nitro- 
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glycerin  to  be  taken  on  the  onset  of  pain  and  noted  on 
February  5,  1953,  "pain  imp."  Dr.  McBride  cautioned 
Mr.  Lyons  against  "tramping  around  fields,"  the  very 
activity  the  insured  was  engaged  in  at  the  time  of  his 
fatal  heart  attack,  as  the  insured's  underarm  pain  was  a 
brand  new  symptom  (Ex.  2).  It  was  admitted  by  all 
medical  experts  that  constricting  chest  and  arm  radia- 
tion pains  are  to  be  considered  as  "angina  pectoris"  until 
proven  otherwise  and  if  nitroglycerin  relieves  such  pains 
the  patient  has  true  antina  pectoris.  Drs.  Chamberlain 
and  Rush  assume  the  noted  pains  to  have  been  from 
"fatigue."  However,  Dr.  Chamberlain  testified: 

"The  symptoms,  in  other  words,  of  fatigue  differ 
from  the  symptoms  of  coronary  pain  very  strik- 
ingly, which  an  expert,  of  which  actually,  second- 
er third-year  medical  students  are  taught  to  make 
the  differentiation  of."  (R.  147) 

and  that  the  commonest  type  of  fatigue  pain  is  an  "ach- 
ing type"  (R.  284).  Dr.  Chamberlain  unwarrantedly  as- 
sumed the  nitroglycerine  was  prescribed  for  diagnostic 
purposes  (R.  281)  and  Dr.  Rush  unwarrantedly  assumed 
the  pain  was  a  continuing  one  for  three  days  (R.  483- 
484).  Contrasted  against  these  unwarranted  assumptions 
is  the  inescapable  fact  the  insured  had  "attacks"  of  chest 
and  arm  radiation  pains,  nitroglycerine  was  prescribed 
to  be  taken  on  the  "onset  of  the  pain"  and  the  follow- 
ing day  Dr.  McBride  noted  "pain  imp."  If  nitroglycerine 
will  not  relieve  "fatigue"  pain.  Dr.  McBride's  record  af- 
firmatively establishes  as  a  fact  the  chest  pains  resulted 
from  attacks  of  angina  pectoris. 


37 

Exertion 

The  most  common  precipitating  cause  of  attacks  of 
angina  pectoris  and  death  is  exertion  (R.  274,  485).  Drs. 
Rush  and  Chamberlain  rule  out  exertion  as  a  precipitating 
cause  based  on  the  physical  activity  engaged  in  by  the  in- 
sured the  day  prior  to  the  fatal  heart  attack  and  the  exer- 
tion of  walking  on  the  day  of  the  insured's  death.  How- 
ever, we  are  left  to  speculate  as  to  the  exertion  expended 
by  the  insured  during  the  10  to  15  minutes  prior  to  the 
fatal  heart  attack  (R.  418).  The  known  fact  is  that  he 
moved  30  yards  and  retrieved  4  doves  (R.  181,  App.  B, 
p.  65).  Whether  he  ran  or  walked  we  are  left  to  speculate, 
but  Appellants  are  of  the  opinion  exertion  cannot  be  ruled 
out  by  the  doctors  as  a  basis  of  their  "opinions." 

Time  Element 

In  arriving  at  their  "opinions"  Drs.  Rush  and  Cham- 
berlain place  considerable  emphasis  on  the  time  element 
between  certain  clinical  manifestations  dealing  in  "sec- 
onds." As  one  of  the  important  factors  of  Dr.  Chamber- 
lain's "opinion,"  he  assumed  the  pulmonary  edema  de- 
veloped in  "a  few  minutes"  and  on  cross-examination 
testified  pulmonary  edema  would  not  manifest  itself  at 
under  "3  minutes"  (R.  306).  Dr.  Rush's  estimate,  on 
cross-examination,  was  that  the  pulmonary  edema  mani- 
fested itself  in  a  maximum  of  90  seconds  (R.  409-415). 
The  fallacy  of  using  the  "guesses"  or  "estimates"  of  Dr. 
Rush  as  "facts"  upon  which  to  predicate  an  "opinion" 
the  shotgun  was  discharged  prior  to  the  onset  of  the  fatal 
heart  attack  is  illustrated  by  the  following  question  and 
answer : 
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'*Q.  Well,  from  the  time  elements  you  have  given 
me,  Dr.  Rush,  from  the  shot  to  the  stertorous 
breathing,  you  said  five  to  ten  and  not  over  twelve. 
Now,  something  must  have  occurred  prior  to  that 
_  shot  to  cause  the  stertorous  breathing  if  it  cannot 
develop  within  less  than  20  seconds,  is  that  correct? 
A.  All  I  can  tell  you  is  the  way  I  saw  these 
things  and  the  way  it  appeared  to  me."  (R,  422) 

Appellants  submit  that  if  such  ''estimates"  constitute 
"facts"  then  the  only  proven  "facts"  in  the  record  are 
that  the  onset  of  the  fatal  heart  attack  occurred  prior  to 
the  discharge  of  the  shotgun. 

Ventricular  Fibrillation  or  Cardiac  Arhythmia 

Dr.  Chamberlain  assumes  the  insured  had  ventricular 

fibrillation  because  he  died  (R.  290).  He  testified: 

"*  *  *  there  were  several  things  in  this  situa- 
tion which  could  have  produced  ventricular  fibril- 
lation" (R.  289). 

and  admitted  it  might  be  precipitated  by  an  underlying 

heart  disease  of  a  coronary  nature  which  is  probably 

a  predisposing  factor  in  any  given  case  or  which  may  be 

a  precipitating  factor  in  any  case  (R.  287).  Dr.  Rush 

testified: 

"Q.  Now,  is  it  your  testimony,  Doctor,  that  an 
emotional  upset  and  the  infliction  by  the  superficial 
injuries  to  the  face  will  solely  and  independently  of 
all  other  causes  result  in  death? 

A.  No;  I  didn't  state  that. 

Q.  Pardon  me? 

A.  I  don't  believe  I  ever  stated  it  that  way. 

Q.  I  am  asking  you  if  you  so  state — ^will  you 
read  the  question? 

A.  No;  I  didn't  so  state.  (425) 
(Question  read.) 
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A.  And  I  answered  I  didn't  so  state,  nor  would 
I  so  state  now. 

Q.  Well,  what  is  the  net  effect  of  your  statement 
that  there  was  an  explosion,  the  reflexes  and  go 
through  to  the  terminal  point  of  death,  isn't  that  the 
same  question,  practically? 

A.  No;  I  wouldn't  think  it  was  because  many 
people  can  have  a  superficial  wound  and  can  have 
an  explosion  and  would  not  have  an  arhythmia  that 
would  follow  it,  wouldn't  have  shock,  wouldn't  have 
congestive  failure.  Those  other  things  had  to  follow 
those  initiating  chain  of  events  whatever  initiated 
the  chain  of  events.  In  fact,  if  you  are  going  to  use 
one  thing  on  this  as  the  most  likely  way  to  express 
it,  but  I — what  I  thought  it  would  be,  the  arhythmia 
produced  the  death.  I  merely  thought  the  other 
things  caused  the  arhythmia."  (R.  436-437)  (Em- 
phasis supplied.) 

Inferences 

The  only  established  fact  was  the  insured  died  of  a 
heart  attack  and  to  arrive  at  the  conclusion  the  heart 
attack  was  caused  by  an  accidental  discharge  of  the  shot- 
gun the  following  inferences  must  be  indulged  in: 

(1)  That  the  discharge  of  the  shotgun  preceded  the 
onset  of  the  fatal  heart  attack. 

(2)  That  the  discharge  of  the  shotgun  was  capable  of 
creating  an  emotional  trauma  or  anguish  reflex  coupled 
with  a  pain  reflex. 

(3)  That  the  emotional  trauma  or  anguish  reflex  and 
pain  reflex  precipitated  a  ventricular  fibrillation  and  car- 
diac arhythmia  incompatible  with  life. 

(4)  That  although  an  emotional  trauma  or  anguish 
reflex  coupled  with  a  pain  reflex  will  not  commonly  pre- 
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cipitate  a  ventricular  fibrillation  or  cardiac  arhythmia 
incompatible  with  life,  in  the  absence  of  some  bodily  in- 
firmity or  disease,  however,  in  this  instance,  said  reflexes 
solely  and  independently  of  all  other  causes  resulted  in 
the  insured's  death. 

Equally  Probable  Causes 

(1)  That  although  there  are  too  frequent  occurrences 
of  individuals  suffering  fatal  heart  attacks  notwithstand- 
ing negative  case  histories  and  normal  cardiac  tests  hav- 
ing been  performed  shortly  prior  to  death,  that  such  did 
not  occur  in  this  case. 

(2)  That  although  the  autopsy  report  revealed  there 
was  a  derangement  within  the  heart,  the  pathological 
findings  could  not  have  precipitated  the  fatal  heart  attack. 

(3)  That  the  insured's  chest  pains  of  February  3,  4 
and  5,  1953,  were  not  attacks  of  angina  pectoris. 

(4)  That  although  an  attack  of  angina  pectoris  could 
have  precipitated  the  fatal  heart  attack,  and  was  a  pos- 
sibility, such  did  not  occur  in  this  case. 

(5)  That  although  exertion  is  a  more  common  pre- 
cipitating cause  of  a  fatal  heart  attack,  the  insured  was 
not  engaged  in  exertion. 

(6)  That  although  a  viscus  reflex  from  a  gall  bladder 
attack  can  precipitate  a  fatal  heart  attack  such  did  not 
occur  in  this  case. 

(7)  That  although  a  coronary  occlusion  or  myocar- 
dial infarction  could  have  precipitated  the  fatal  heart  at- 
tack such  did  not  occur  in  this  case  because  the  autopsy 
report  did  not  incorporate  a  finding  of  those  conditions. 
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(8)  That  although  there  are  numerous  factors  which 
can  precipitate  cardiac  arhythmia  and  ventricular  fibril- 
lation an  emotional  or  anguish  and  superficial  pain  reflex 
was  the  more  probable  precipitating  cause  of  the  fatal 
heart  attack. 

Authoiities 

The  basing  of  inferences  on  inferences  is  prohibited 
by  O.R.S.  41.330,  and  in  McKay  v.  State  Industrial  Ac- 
cident Commission,  supra,  a  complete  discussion  of  bas- 
ing an  inference  upon  an  inference  may  be  found.  In 
that  case  the  decedent  received  an  electric  shock.  There- 
after on  proceeding  home  his  car  left  the  pavement,  he 
was  thrown  to  the  pavement,  and  died.  It  was  the  theory 
of  plaintiff  that  McKay's  death  was  due  to  heart  failure 
as  a  result  of  heart  fibrillation  induced  by  electric  shock 
and  the  court  stated: 

"1,  2.  Without  the  testimony  of  medical  experts 
as  to  the  probable  cause  of  death  no  one,  we  appre- 
hend, would  contend  that  any  of  the  numerous  pos- 
sible causes  presented  could  be  seized  upon  as  more 
likely  than  another.  But,  as  we  view  it,  the  expert 
testimony  does  not  make  the  case  any  stronger.  We 
have  recently  held  that  the  rule  which  forbids  a  jury 
to  speculate  on  the  cause  of  a  death  or  injury  ap- 
plies also  to  the  opinion  evidence  of  medical  experts : 
Leona  May  Vale  v.  State  Industrial  Accident  Com- 
mission, 160  Or.  569,  86  P.  2d  956.  The  testimony  of 
Dr.  Erwin  and  Dr.  Coe  that  McKay's  death  was  due 
to  an  injury  to  his  heart  has  only  one  possible  basis, 
and  that  is  the  fact  that  the  man  died.  Without  that 
there  is  no  evidence  whatever  from  what  such  an 
injury  can  be  found,  and  the  doctors  did  not  claim 
that  there  is.  All  that  could  be  definitely  known 
about  the  decedent  was  that  he  had  received  an 
electric  shock  and  that  he  died  in  an  automobile 
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accident  a  few  hours  later.  But  the  cause  of  death 
was  the  question  at  issue,  and  in  whatever  form  of 
language  the  experts  might  choose  to  clothe  their 
opinions  they  necessarily  arrived  at  them  by  assum- 
ing as  a  fact  the  very  thing  that  was  in  dispute.  In 
other  words,  they  reasoned  that  because  McKay 
sustained  an  electric  shock  he  came  to  his  death, 
and  because  he  died  the  electric  shock  must  have 
produced  an  injury  to  his  heart  capable  of  causing 
death  or  a  collapse.  This  is  not  reasoning  from 
cause  to  effect;  it  is  reasoning  in  a  circle. 

"We  therefore  agree  with  Dr.  Erwin  that  to  as- 
sume that  electric  shock  was  the  cause  of  McKay's 
death  is  assuming  a  great  deal,  and  that  with  respect 
to  the  question  whether  electric  shock  caused  his 
automobile  to  go  off  the  highway,  'it  is  just  as  easy 
to  assume  one  thing  as  another.'   *   *   * 

"3,  4.  In  this  state  the  doctrine  that  an  inference 
may  not  be  based  on  an  inference  is  a  creature  of 
statute:    §   9-804,   Oregon   Code   1930.   It  has  been 
applied  in  a  number  of  cases,  among  which  may  be 
mentioned:   State  v.  Hembree,  54  Or.  463,   103  P 
1008;   Lintner   v.   Wiles,    70   Or.    350,    141    P.   871 
Stamm  v.  Wood,  86  Or.   174,   168  P.  69;  Deniff  v 
Charles  R.  McCormick  &>  Co.,  105  Or.  697,  210  P 
703;  Hayes  v.  Ogle,  143  Or.  1,  21  P.  2d  223."  (p 
198-199) 

"5.  On  the  other  hand,  it  is  not  permitted  to  as- 
sume a  fact  that  has  not  been  legally  proved  and  on 
such  an  insecure  foundation  to  build  a  conclusion. 
And  so  it  is  said  in  State  v.  Clark,  supra,  in  explain- 
ing the  basis  of  the  decision  in  State  v.  Hembree, 
supra : 

*'  'Each  inference  was  a  non  sequitur,  and 
had  no  foundation  upon  which  to  rest.  This 
court  refused  to  tolerate  such  a  piling  of  infer- 
ences upon  each  other  and  pointed  out  that 
not  even  the  principal  fact  upon  which  they 
were  supposed  to  rest  had  been  proved.' 
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"The  instant  case  illustrates,  in  one  aspect,  an 
attempt  to  apply  the  rule  improperly,  and  in  an- 
other aspect,  its  right  application.  The  circumstances 
in  evidence  on  which  the  plaintiff  relies  to  prove 
that  the  decedent  sustained  an  electric  shock  are  *so 
related  to  each  other  that  it  would  be  illogical  to 
assume  that  they  could  all  exist  coincidentally  and 
the  fact  in  dispute  be  nonexistent.'  But  the  conclu- 
sion that  the  decedent's  death  was  caused  by  elec- 
tric shock  is  based  on  the  inference  that  the  shock 
caused  an  injury  to  his  heart  capable  of  producing 
death.  That,  as  this  court  said  with  reference  to  the 
evidence  in  the  Hembree  case,  is  a  non  sequitur. 
There  is  no  evidence  of  injury  to  the  decedent's 
heart.  It  is  a  mere  possibility  lacking  proof,  and 
this  possibility  is  necessarily  the  foundation  of  the 
plantiff's  claim,  and  so  the  case  is  exactly  like  State 
V.  Hembree,  supra,  and  the  other  cases  decided  by 
this  court  where  evidence  has  been  held  insufficient 
or  inadmissible  because  it  consisted  of  inferences 
based  on  inferences. 

"It  could  as  well  be  said  that,  as  between  two 
possible  causes  of  decedent's  death,  no  evidence  has 
been  produced  which  makes  one  cause  appear  as 
more  probable  than  the  other,  or  enables  the  triers 
of  the  facts  to  do  other  than  guess  at  the  solution 
of  the  mystery.  In  that  situation  the  plaintiff  neces- 
sarily must  fail."  (p.  200-201) 

In  Wintersteen  v.  Semler,  supra,  the  court  stated  at 

page  612: 

"It  is  urged  that  the  only  established  fact  or 
the  fact  proved  was  that  plaintiff  had  an  abscess, 
and  that  to  arrive  at  the  conclusion  that  such  ab- 
scess was  caused  by  plaintiff's  position  on  her  back, 
the  following  inferences  must  be  indulged  in:  (1) 
that  foreign  matter  got  into  plaintiff's  trachea:  (2) 
that  such  matter  proceeded  into  plaintiff's  lungs; 
(3)  that  such  matter  was  infectious,  and  (4)  that 
such  infectious  material  caused  the  abscess.    *    *    * 
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"So,  in  the  instant  case  the  only  knov/n  or 
proved  fact  is  that  plaintiff  had  an  abscess,  and,  to 
arrive  at  the  conclusion  that  such  abscess  was 
caused  by  the  improper  position  of  plaintiff  on  her 
back.  Doctor  Tuhy  had  to  indulge  in  the  several  in- 
ferences hereinbefore  set  out.  It  is  well  known  that 
a  person  may  suffer  an  abscess  from  various  causes, 
and  to  say  that  plaintiff's  abscess  was  caused  in  the 
manner  delineated  by  Doctor  Tuhy  would  be  pure 
conjecture  and  highly  speculative." 

When  the  facts  are  as  equal  with  one  theory  as  an- 
other and  the  defendant  is  liable  for  only  one  of  them, 
the  court  is  not  permitted  to  engage  in  speculation  and 
conjecture.  In  Annereau  v.  Ewauna  Box  Co.,  176  Or. 
509,  159  P.  2d  215,  the  deceased  was  found  dead  in  a 
fuel  house  partially  covered  with  sawdust  with  an  abra- 
sion on  his  head.  Plaintiff  contended  the  deceased  fell 
and  struck  his  head  and  was  smothered  to  death.  An 
autopsy  was  performed  which  revealed  no  significant 
changes  in  the  valves,  muscles  and  blood  vessels  of  the 
heart  and  the  pathologist  testified  there  was  nothing 
about  the  heart  condition  which  could  have  prevented 
the  decedent  from  living  a  normal  life.  There  was  also 
evidence  the  man  suffered  from  a  pathological  cardiac 
condition  not  revealed  on  autopsy.  The  court  stated  at 
pages  515-517: 

"In  the  instant  case,  however,  more  than  one 
chain  of  circumstances  is  in  evidence.  Appellant 
selects  one,  namely,  that  Wood  was  found  dead, 
lying  in  the  fuel  house.  His  head  was  injured.  His 
body  was  buried  in  sawdust,  and  some  sawdust  was 
in  his  mouth  and  nostrils.  The  conveyor  chain  was 
running  empty.  From  these  facts  he  deduces  that  de- 
cedent was  suffocated  by  being  buried  in  a  collapse 
of  fuel,   and  that  most  of  the  collapsed  fuel  was 
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afterwards  carried  off  by  the  conveyor.  Respondent, 
on  the  other  hand,  suggests  that  it  is  impossible, 
from  the  evidence,  to  deduce  the  cause  of  death 
with  reasonable  certainty.  We  are  inclined  to  agree. 
There  was  evidence  that  the  man  suffered  from  a 
pathological  cardiac  condition,  and  the  proof  indi- 
cated that  he  died  from  suffocation  produced  by  as- 
piration of  vomit,  which  probably  resulted  from  his 
heart  condition.  He  may  have  fallen  on  the  con- 
veyor chain  and  injured  his  head  and  afterwards 
dragged  himself  into  the  position  in  which  he  was 
found.  He  was  lying  on,  or  in,  a  low  ridge  of  fuel 
to  the  south  of  the  conveyor,  and  the  circumstances 
are  susceptible  of  the  deduction  that  he  collapsed 
against  this  ridge,  and  that  sawdust  therefrom  set- 
tled partially  over  his  body.  It  is  true  that  the  vom- 
iting may  have  resulted  from  pressure  of  sawdust, 
but  it  is  at  least  equally  probable  that  it  resulted 
from  heart  failure.  It  would  seem  to  be  unlikely 
that  the  slight  head  injury  was  caused  by  sawdust 
falling  upon  the  man,  and  much  more  likely  that 
he  fell  and  struck  his  head  against  the  conveyor  in 
falling. 

"3,  4.  The  facts  are  as  consistent  with  respond- 
ent's theory  as  with  appellant's.  The  circumstantial 
evidence,  with  equal  reason,  might  have  supported 
two  different  conclusions  respecting  the  proximate 
cause  of  Wood's  death,  for  one  of  which  the  re- 
spondent could  not  have  been  held  liable.  The  jury, 
in  our  opinion,  could,  in  any  event,  have  found  a 
verdict  against  respondent  only  by  resorting  to 
speculation  and  conjecture,  in  which  the  law  does 
not  permit  them  to  indulge.  We  think  that  the  trial 
judge  ruled  correctly  in  sustaining  respondent's  mo- 
tion for  a  judgment  of  involuntary  nonsuit.  (Citing 
cases.)" 

In  Spain  v.  Oregon-Washington  R.  &  N.  Co.,  78  Or. 
355,  153  P.  470,  a  case  involving  infection,  the  court 
stated  at  page  369: 
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"Now,  from  this  testimony,  which  is  wholly  from 
plaintiff's  witnesses,  there  may  be  drawn  several 
inferences:  (1)  That  the  inflammation  which  en- 
sued upon  the  21st  was  a  mere  phase  of  an  infec- 
tion already  shown  to  exist  in  the  wound;  (2)  that 
it  arose  from  plaintiff's  activities  around  the  race- 
track at  Boise;  (3)  that  it  came  from  unsterilized 
dressings  applied  by  Mrs.  Simms  before  plaintiff's 
departure  to  Boise;  or  (4)  that  it  arose  from  un- 
sanitary condition  existing  in  the  jail  at  Huntington. 
There  is  no  evidence  which  has  a  tendency  to  show 
from  which  of  these  causes  the  subsequent  aggra- 
vated condition  arose.  *  '^  ^  When  the  evidence 
leaves  the  case  in  such  a  situation  that  the  jury  will 
be  required  to  speculate  and  guess  which  of  several 
possible  causes  occasioned  the  injury,  that  part  of 
the  case  should  be  withdrawn  from  their  considera- 
tion: Armstrong  v.  Town  of  Cosmopolis,  32  Wash. 
110  (72  Pac.  1038)." 

In  Parker  v.  Pettit,   171   Or.  481,   138  P.   2d  592,  a 

malpractice  case  wherein  recovery  was  awarded  by  the 

jury  for  loss  of  an  eye,  plaintiff's  sole  expert  witness, 

Dr.  Nelson,  testified  on  direct  examination  that  a  gauze 

packing  was  the  cause  of  the  loss  of  the  eye  and  that 

radium  had  nothing  to  do  with  it.  On  cross-examination, 

however,   he   admitted   that   radium   could   destroy   the 

eye.  The  court  stated  at  page  489: 

"Has  it  been  established  with  reasonable  cer- 
tainty that  leaving  the  gauze  packing  in  plaintiff's 
antrum  was  the  cause  of  the  loss  of  her  eye?  Or 
was  such  damage  caused  by  the  radium  treatment? 
Defendant  is  not  charged  with  negligence  in  ad- 
ministering the  radium.  He  would  not,  therefore,  be 
responsible  for  any  damage  to  the  eye  by  reason  of 
the  use  of  radium  to  kill  the  cancer.  The  evidence 
viewed  in  the  light  most  favorable  to  plaintiff  is 
that  the  loss  of  the  eye  might,  with  equal  proba- 
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bility,  be  caused  either  by  the  gauze  or  radium.  The 
testimony  of  Dr.  Nelson  concedes  that  such  is  true 
and  the  evidence  on  behalf  of  the  defendant  is  that 
the  gauze  had  nothing  whatever  to  do  with  such 
damage.  Under  that  state  of  the  record  the  jury 
was  left  only  to  speculate  as  to  that  phase  of  the 
case.  Hence  the  plaintiff  was  not  entitled  to  the 
award  of  $10,000  for  loss  of  the  eye  and  the  court 
was  right  in  eliminating  such  sum  from  the  judg- 
ment." 

It  is  axiomatic  that  no  finding  can  stand  that  de- 
pends upon  conjecture  and  speculation.  Lemons  et  al  v. 
Holland  et  al,  205  Or  163,  284  P.  2d  1041,  286  P.  2d 
656;  Quetschke,  Adm'x  v.  Peterson  and  Zeller,  198  Or. 
598,  258  P.  2d  128;  Devine  v.  Southern  Pacific  Co., 
supra. 

The  mere  fact  that  the  insured's  death  followed  an 
injury  is  not  proof  that  death  resulted  therefrom.  The 
connection  between  the  two  must  be  proven  with  reason- 
able certainty.  Hutchison  v.  Aetna  Life  Insurance  Com- 
pany, supra. 

Drs.  Rush's  and  Chamberlain's  "conclusions"  are  vio- 
lative of  the  foregoing  well  enunciated  rules  of  law. 
They  assumed  the  very  fact  in  issue,  the  discharge  of  the 
shotgun  prior  to  the  onset  of  the  fatal  heart  attack  to 
arrive  at  their  "opinions"  as  to  the  physiological  chain 
of  events  resulting  in  death.  The  doctors  engaged  in 
speculation  and  conjecture  and  based  inferences  on  in- 
ferences. The  additional  deficiencies  of  their  "opinions" 
as  enunciated  in  argument  (A)  are  incorporated  herein. 
Such  testimony  does  not  constitute  substantial  evidence 
upon   which   the   court   could   predicate   its   findings  an 
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accidental  discharge  of  the  shotgun  inflicted  bodily  in- 
juries which  solely  and  independently  of  all  other  causes 
occasioned  the  insured's  death. 


C.  There  is  no  competent  substantial  evidence 
the  death  of  the  insured  was  not  caused  or  contrib- 
uted to  by  disease. 

Dr.  Rush  in  his  affidavits  (App.  B,  pp.  56-62) 
and  on  deposition  testified  that  the  insured  had  a  "dis- 
eased" condition  of  the  heart,  without  which  an  anguish 
and  pain  reflex  would  not  have  resulted  in  the  insured's 
death  (R.  477).  On  trial  he  testified  to  the  effect  the 
insured  possessed  a  normal  heart  for  a  man  in  his  age 
category  (R.  359)  by  engaging  in  speculation  and  con- 
jecture (R.  487-489).  On  cross-examination  he  testified: 

"Q.  Well,  you  certainly  have  a  conclusion  as  to 
whether  or  not  a  diseased  condition  of  the  heart 
contributed  to  the  heart's  death? 

A.  I  think  his  heart  did  contribute  to  the  death. 

Q.  Did  a  diseased  condition  of  his  heart  con- 
tribute to  his  death? 

A.  Depends  upon  what  you  mean.  It  is  not  a 
heart  that  is  perfect."  (R.  465) 

Dr.  Chamberlain  testified  to  the  effect  the  insured 
possessed  a  normal  heart  for  a  man  in  his  age  category 
(R.  252)  by  engaging  in  speculation  and  conjecture  (R. 
266,  271,  312).  His  testimony  to  the  effect  that  an  ab- 
normal rhythm  is  more  apt  to  develop  in  the  heart  as  a 
result  of  some  underlying  disease  (R.  229)  and  an  emo- 
tional factor  would  not  precipitate  coronary  insufficiency 
unless  there  was  something  else  physically  which  inter^ 
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vened  (R.  274-275),  infers  a  diseased  condition  existed 
in  the  insured's  heart. 

Such  "opinions"  fail  to  constitute  substantial  evi- 
dence to  support  the  court's  finding  the  insured's  death 
was  not  caused  or  contributed  to  by  disease. 

CONCLUSION 

Appellants  submit  there  is  no  competent  substantial 
evidence  to  support  the  trial  court's  findings  of  fact  V 
and  VI.  Appellee's  judgments  should  be  set  aside  and 
judgments  entered  in  favor  of  Appellants. 

Respectfully  submitted, 


R.  E.  Kriesien, 
Ray  Mize, 

Attorneys  for  Appellants. 


Meindl,  Mize,  &  Kriesien, 

1431  American  Bank  Building, 
Portland  5,  Oregon, 
Of  Counsel. 
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APPENDIX  A 

TRANSLATION 

RAMON  CASTRO  GULUARTE,  Delegate  of  the 
Southern  Territory  of  the  Lower  California,  acting  as 
Officer  of  the  Civil  Registry  in  the  jurisdiction  of  San 
Jose  del  Cabo, 

Certifies  : 

That  in  Book  number  one  of  Death  Records  of  the 
year  1953,  pages  3,  4  and  5  there  is  written  the  following 
minute:  ON  THE  MARGIN:— Number  five.— Death  of 
Mr.  James  A.  Lyons.— AT  THE  CENTER:  In  the  port 
of  San  Jose  del  Cabo  Southern  Territory  of  the  Lower 
California,  at  eleven  11  o'clock  february  12,  1953,  I 
Ramon  Castro  Guluarte,  Government  Delegate,  acting 
as  Officer  of  the  Civil  Registry,  received  the  communica- 
tion number  30,  file  A.-3.-7.-(7)  953  of  the  same  date, 
issued  by  the  Prosecutor  reading  as  follows:  "Pursuant 
to  prior  proceeding  carried  out  by  this  Office  under  my 
charge,  concerning  the  case  of  a  man  of  Northamerican 
nationality  who  was  found  dead  on  the  lands  called  "Los 
Llanos"  of  this  Jurisdiction,  a  resolution  reading  as  fol- 
lows was  issued:  San  Jose  del  Cabo,  B.C.,  February  12, 
1953,  the  Prosecutor,  acting  in  his  capacity,  attested  by 
the  witnesses  resolved :  that  inasmuch  as  the  denunciation 
made  by  telephone  by  the  Subdelegate  of  the  Government 
at  Cabo  de  San  Lucas  Mr.  Fausto  Peralta  Banaga  after 
having  found  dead  in  "Los  Llanos"  a  man  of  North- 
american nationality  and  according  to  the  Doctor  Cer- 
tificate issued  by  Dr.  Armando  Serrano  Anaya  and  Dr. 
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Eduardo  Rodriguez  Cota  who  practiced  the  autopsy  on 
the  body  of  a  man  who  was  called  James  A.  Lyons,  a 
Northamerican  national,  which  established  that  the 
corpse  was  examined  and  that  the  death  was  due  to  an 
aortic  insuficiency  which  caused  a  suden  cardiac  fatigue 
having  found  also  ateromatic  plates  in  the  coronaries. 
In  view  of  the  above  and  prior  to  the  identification  of 
the  corpse  and  with  the  transcription  of  the  present  reso- 
lution send  a  communication  to  the  Judge  of  the  Reg- 
istry of  this  town  to  the  effect  that  a  minute  by  inserted 
in  the  Book  of  Death  records  of  this  year,  for  which 
purpose  description  of  the  deceased  are  hereby  given, 
according  to  the  identification  of  the  corpse,  as  follows: 
James  A.  Lyons,  Northamerican  national,  married,  fifty 
years  of  age,  his  wife  is  Jane  Lyons,  residence:  Smore 
Treeranch,  Palm  Springs,  California,  U.S.A. — This  tran- 
scription, attached  to  the  Doctor  Certificate,  which  is  to 
be  returned,  has  to  be  inserted  in  the  correspondent  min- 
ute".— The  Doctor  Certificate  is  as  follows:  The  under- 
signed. Medical  Doctors  and  Surgeons,  legally  author- 
ized to  practice  medicine  and  having  being  requested  ac- 
cording to  Articles  two  hundred  twenty  and  two  hun- 
dred twenty  one  of  the  Organic  Law  of  the  Court  of 
Justice  of  the  District  and  Federal  Territories  to  prac- 
tice the  legal  autopsy  on  the  corpse  of  Mr.  James  A. 
Lyons,  hereby  Certify:  "that  the  death  was  due  to  an 
aortic  inssuficiency  which  caused  a  suden  cardiac  fatigue 
having  found  also  ateromatic  plates  in  the  coronaries". 
At  the  request  of  Mr.  Robert  J.  Parrick  we  issue  this 
Certificate  at  Villa  de  San  Jose  del  Cabo.  B.C.  on  the 
11th  of  February  year  nineteen  fifty  three. — Signed,  Dr. 
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Armando  Serrano  A,  signed,  Dr.  Eduardo  Rodriguez  C. 
signed,  Alberto  Cesena  Dodero,  Prosecutor.  According 
to  Article  122  of  the  Civil  Code  the  insertion  is  hereby 
made. — The  Delegate  of  the  Government  acting  as  Offi- 
cer of  the  Civil  Registry,  Ramon  Castro  Gluluarte. 
Ilegible  signature. 

This  is  an  exact  copy  of  the  original  which  is  issued 
at  the  request  of  Mr.  Robert  J.  Parrick,  at  the  port  of 
San  Jose  del  Cabo,  Southern  Territory  of  the  Lower 
California,  on  February  twelve  nineteen  fifty  three. 

(a  seal  of  the  The  Delegate  of  the  Government 

Civil  Registry)  acting  as  Officer  of  the  Civil  Reg. 

By,  Ramon  Castro  Guluarte 
(ilegibly  signature) 
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PROOF  OF  DEATH 

Statement  of  Beneficiary  by  Authorized  Attorney 

STATE  OF  OREGON    ) 

)  ss. 
County  of  Multnomah     ) 

I,  ROBERT  F.  MAGUIRE,  being  first  duly  sworn, 
on  oath,  depose  and  say  that  I  am  the  attorney  at  law 
for  Jane  S.  Lyons,  the  beneficiary  under  the  within 
described  policies  and  certificates;  that  I  am  duly  au- 
thorized by  said  Jane  S.  Lyons  to  make  this  proof  of 
death  on  her  behalf  and  that  the  following  proof  of 
death  is  true  as  I  verily  believe: 

The  name  of  the  deceased,  insured  under  the  within 
described  policies,  was  James  Alexander  Lyons  who  re- 
sided at  Coos  Bay,  Oregon,  whose  occupation  was  lum- 
berman and  who  was  born  December  30,  1904  and  who 
died  February  10,  1953  at  Los  Llanos,  Lower  California, 
Republic  of  Mexico.  This  proof  of  death  is  furnished  in 
connection  with  certificate  Nos.  0-5058-1  in  the  princi- 
pal sum  of  $25,000.00  and  O-OM-C-1740  in  the  princi- 
pal sum  of  $75,000.00,  issued  by  Underwriters  at  Lloyd's, 
London.  The  beneficiary  thereunder  is  Jane  S.  Lyons, 
widow  of  said  James  Alexander  Lyons  and  who  was 
born  January  8,  1914,  residing  at  Coos  Bay,  Oregon. 

The  death  of  said  James  Alexander  Lyons  occurred 
on  the  date  and  at  the  place  above  mentioned  as  follows : 
while  hunting  doves  his  shotgun  accidentally  fired  caus- 
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ing  powder  burns  and  wounds  upon  the  neck  and  face 
which  produced  shock  and  an  angina  and  an  anoxemia 
of  the  ventricular  muscles  of  the  heart  producing  a  ven- 
tricular flutter  or  fibrillation  which  ended  in  death. 

The  cause  of  death  was  an  accidental  discharge  of 
the  shotgun  causing  burns  and  wounds  of  the  neck  and 
face  which  precipitated  an  acute  angina  with  some  coro- 
nary occlusion  and  ventricular  fibrillation  resulting  in 
death. 

At  the  request  of  the  Underwriters  there  are  attached 
hereto  the  following  documents: 

1.  Photostatic  copy  of  certificate  bearing  the  seal  of 
the  Civil  Registry  of  San  Jose  del  Cabo,  Southern  Ter- 
ritory of  Lower  California,  Republic  of  Mexico,  together 
with  three  copies  of  translation  thereof; 

2.  Photostatic  copy  of  document  in  Spanish  bearing 
seal  of  "Delagacion  Sanitaria,  San  Jose  del  Cabo,  Lower 
California,  Republic  of  Mexico"  and  bearing  the  signa- 
tures of  Dr.  Armando  Serrano  A.  and  Dr.  Eduardo 
Rodriguez  C,  and  which  apparently  is  an  autopsy  re- 
port concerning  James  Alexander  Lyons; 

3.  Three  photostatic  copies  of  document  in  Spanish 
which  apparently  is  a  resume  or  certificate  of  inquest 
conducted  by  Mexican  authorities  together  with  three 
translations  thereof; 

4.  Three  copies  of  affidavit  of  Rosa  M.  del  Paso  re- 
lating to  her  translation  of  said  documents. 

There  are  also  attached  hereto: 


56 

1.  Affidavit  in  triplicate  of  Dr.  Homer  P.  Rush,  spe- 
cialist in  internal  medicine,  with  particular  attention  to 
diseases  of  the  heart,  an  eye  witness  to  the  death  of  said 
James  Alexander  Lyons  dated  March  31,  1953; 

2.  Affidavit  in  triplicate  of  said  Dr.  Homer  P.  Rush 
dated  July  10,  1953. 

/s/  Robert  F.  Maguire 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
October,  1953. 

SEAL  /s/  Lillamae  Wentz 

Notary  Public  for  Oregon 
My  Commission  Expires:  Feb.  13,  1954 


Homer  P.  Rush,  M.D. —  Matthew  C.  Riddle,  M.D. 

Physicians 

919  S.  W.  Taylor  Street  —  Portland  5,  Oregon 

Broadway  0168 

STATE  OF  OREGON  ) 

)  ss. 
COUNTY  OF  MULTNOMAH   ) 

I,  HOMER  P.  RUSH,  being  first  duly  sworn,  upon 
oath  depose  and  say:  That  I  am  a  regularly  licensed 
physician  under  the  laws  of  the  State  of  Oregon,  and  my 
offices  are  in  the  city  of  Portland  therein;  that  I  have 
been  actively  engaged  in  the  practice  of  medicine  for 
over  25  years;  that  I  have,  for  many  years,  specialized 
in  internal  medicine  and  diagnosis,  with  particular  at- 
tention to  the  diseases  of  the  heart;  that  I  am,  at  pres- 
ent, Clinical  Professor  of  Medicine,  Head  of  the  Section 


57 

of    Cardiology,    in    the    University    of    Oregon    Medical 
School. 

That  I  knew,  and  was  acquainted  with,  James  A. 
Lyons,  (sometimes  known  as  James  Alexander  Lyons) 
and  was  present  at  the  time  of  his  death  on  February 
10,  1953.  On  the  morning  of  that  day,  in  his  company, 
and  that  of  several  others,  I  had  been  driven  upon  the 
beach  above  the  seashore  near  the  village  of  San  Marco, 
which  is  near  La  Paz,  Baja  California,  Mexico,  to  hunt 
doves.  I  was  a  few  yards  distant  from  him  at  the  time 
his  shotgun  was  discharged.  Shortly  thereafter,  I  heard 
groans,  or  more  accurately,  stridulous  breathing  coming 
from  where  he  had  been  standing  and  I  proceeded  im- 
mediately to  the  spot,  finding  him  prostrate  and  lying 
partially  under  a  large  bush.  I  turned  him  over  and 
found  that  the  gun,  in  its  discharge,  had  powder  burned 
his  face,  which  was  bleeding  from  slight  lacerations 
probably  caused  by  one  or  more  shot  pellets  or  wadding 
when  the  gun  was  discharged.  He  was  cyanotic  and 
pulseless.  He  expired  in  some  five  to  ten  minutes.  I  have 
talked  with  Drs.  Armando  Serrano  Anaya  and  Eduardo 
Rogrigues  Cota  who  performed  the  autopsy  on  the  body 
of  said  James  A.  Lyons. 

From  my  own  observations  made  at  the  time  of  his 
death,  which  are  corroborated  by  the  autopsy  report,  I 
certify  that  James  A.  Lyons  had  an  underlying  coronary 
artery  disease  and  that  when  the  shotgun  was  dis- 
charged, the  explosion  and  concussion  produced  a  shock 
which  precipitated  an  acute  angina,  causing  some  coro-. 
nary  occlusion  and  a  sudden  ventricular  fibrillation  of 
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the  heart  which  caused  his  death  within  five  to  ten  min- 
utes after  the  accidental  discharge  of  the  gun  in  close 
proximity  to  his  face. 

/s/  Homer  P.  Rush,  M.D. 
SUBSCRIBED  AND  SWORN  to  before  me  this  31 
day  of  March,  1953. 

SEAL  /s/  Frances  Lee  Diekmeier 

Notary  Public  for  Oregon 
My  Commission  expires:  8-4-54 


STATE  OF  OREGON       ) 

)  ss. 
COUNTY  OF  MULTNOMAH  ) 

I,  HOMER  P.  RUSH,  being  first  duly  sworn,  upon 
oath  depose  and  say:  That  I  am  a  regularly  licensed 
physician  under  the  laws  of  the  State  of  Oregon,  and 
my  offices  are  in  the  City  of  Portland  therein;  that  I 
have  been  actively  engaged  in  the  practice  of  medicine 
for  over  25  years;  that  I  have,  for  many  years,  special- 
ized in  internal  medicine  and  diagnosis,  with  particular 
attention  to  the  diseases  of  the  heart;  that  I  am,  at  pres- 
ent, Clinical  Professor  of  Medicine,  Head  of  the  Section 
of  Cardiology,  in  the  University  of  Oregon  Medical 
School. 

That  I  knew,  and  was  acquainted  with,  James  A. 
Lyons  (sometimes  known  as  James  Alexander  Lyons), 
and  was  present  at  the  time  of  his  death  on  February 
10,  1953.  On  Monday,  February  9,  1953,  we  were  cruis- 
ing down  the  Gulf  of  Lower  California  on  the  peninsula 
side.  That  afternoon  a  large  marlin  was  hooked,  Mr, 
Lyons  had  the  rod  and  went  through  reasonably  severe 
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physical  exertion  for  some  fifteen  to  twenty- five  min- 
utes. I  was  sitting  and  standing  by  him  during  this  en- 
tire episode.  I  noticed  no  evidence  of  dyspnea,  cyanosis 
or  other  signs  or  symptoms  which  might  suggest  heart 
strain.  He  did  not  complain  of  any  pain  or  discomfort, 
and  appeared  to  be  in  good  health. 

When  we  anchored  in  the  harbor  at  San  Lucas,  the 
port  captain  name  unknown  and  ship  broker,  Senor 
Ruiz,  came  aboard.  Because  they  told  us  of  the  excellent 
dove  hunting  which  was  available,  we  arranged  to  meet 
Senor  Ruiz  and  go  dove  hunting  the  next  morning.  We 
arose  about  6:00  a.m.  on  February  10,  1953.  Mr.  James 
Lyons,  Mr.  Robert  Parrick,  Doctor  Francis  Chamberlain 
and  I  went  ashore.  We  took  a  shotgun  (12  gauge  Mag- 
num) and  a  .22  rifle  from  the  ship.  We  also  had  avail- 
able a  12  gauge  shotgun  and  a  .22  rifle  that  belonged 
to  the  Mexicans.  We  drove  through  the  village  of  San 
Lucas  in  Senor  Ruiz'  car,  stopped  and  picked  up  his  10 
or  12  year  old  son  who  accompanied  us  and  drove  sev- 
eral miles  into  the  country,  being  back  about  a  mile  or 
so  from  the  seashore.  The  country  was  brushy  and  filled 
with  small  trees.  We  parked  alongside  the  road. 

Mr.  Robert  Parrick  took  Senor  Ruiz'  shotgun,  Mr. 
James  Lyons  used  the  shotgun  from  the  ship,  Senor 
Ruiz  used  his  .22  rifle  and  I  used  the  .22  rifle  from  the 
ship.  Doctor  Francis  Chamberlain  elected  to  walk  back 
through  the  village  to  take  pictures  as  there  were  no 
more  guns  available.  We  started  to  hunt  about  7:30 
a.m.  The  morning  was  beautiful;  the  landscape  attrac- 
tive. Mr.  Lyons  and  I  talked  for  several  minutes  about 
how  nice  it  was  to  be  alive  on  such  a  beautiful  morning. 
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He  was  in  the  best  of  spirits  and  seemed  physically  fit. 
We  had  taken  a  short  stroll  up  a  side  path  looking  at 
the  vegetation. 

Doves  began  to  come  over  and  he  had  shot  3  or  4 
birds  when  we  were  together.  It  was  obvious  that  he  was 
very  familiar  with  firearms  and  very  careful  in  his  man- 
ner of  handling  a  gun.  He  shot  one  dove  that  fell  behind 
a  ridge  and  Senor  Ruiz  left  us  to  retrieve  this  dove.  Hav- 
ing a  rifle  and  being  not  too  far  distant  from  a  tree  in 
which  doves  were  landing,  I  was  placed  in  this  position 
and  Mr.  Lyons  was  down  the  road  and  off  to  the  side 
which  seemed  to  be  a  good  point  in  the  flyway.  I  would 
estimate  that  he  was  some  50  yards  from  me.  The  morn- 
ing was  quiet  and  there  was  no  extraneous  noise.  While 
waiting  for  doves  to  alight  in  this  tree,  I  heard  a  shotgun 
explosion  behind  me  coming  from  the  direction  where 
I  knew  Mr.  Lyons  was  hunting.  I  turned  around  and 
saw  a  dove  fall.  This  was  followed  almost  immediately 
by  a  second  shotgun  explosion  which  I  believe  was  not 
more  than  10  to  20  seconds  after  the  first  gun  explosion. 
I  saw  no  bird  fall  from  this  second  shot  nor  did  I  see 
any  birds  flying  overhead.  However,  at  that  moment  I 
did  have  my  back  turned  towards  the  location  where 
Mr.  Lyons  was  standing.  Within  a  matter  of  a  very 
short  time,  I  would  estimate  not  over  15  seconds,  I 
heard  a  peculiar  stridulous  wheezing  noise  from  the  di- 
rection of  Mr.  Lyons.  This  was  distinctly  at  a  later  time 
element  than  the  second  shotgun  explosion.  My  first  re- 
action was  "is  this  the  noise  of  a  mad  dog  or  a  wheezy 
bull"  and  as  I  walked  down  the  road  I  wondered  what 
I  would  do  with  a  .22  rifle  with  such  an  animal.  I  then 
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saw  Mr.  Lyons  lying  under  a  low  mesquite-like  bush, 
face  down  with  his  gun  beneath  him  and  under  his  chest 
with  the  barrel  extending  several  inches  from  the  point 
of  his  shoulder  on  the  left  side.  He  was  cyanotic,  having 
marked  difficulty  with  stridulous  breathing  and  pulse- 
less when  I  arrived  by  his  side.  As  I  approached  this 
man  I  noticed  blood  on  the  right  side  of  his  face  and 
called  for  help.  Senor  Ruiz  arrived  first  within  a  few 
seconds,  and  Mr.  Parrick  and  Senor  Ruiz'  son  arrived 
a  minute  or  so  later.  We  rolled  him  over,  tried  to  get  a 
better  position  for  breathing,  he  remained  pulseless,  and 
there  was  but  a  very  small  spot  of  blood  on  the  ground 
and  no  great  hemorrhage  from  the  superficial  wounds 
on  his  face  and  neck  on  the  right  side. 

Following  this  accident,  the  ground  and  brush  were 
carefully  examined  by  the  group  of  us  and  we  could 
make  out  no  evidence  of  soil  displacement  nor  broken 
brush  which  could  have  resulted  from  the  discharge  of 
a  shotgun. 

I  learned  later  this  man  had  been  checked  over  by 
Doctor  William  McBride  of  Palm  Springs  a  day  or  two 
before  this  trip.  He  had  been  assured  that  his  general 
status  was  good,  that  he  was  tired  and  probably  needed 
a  vacation.  He  had  given  such  information  in  conversa- 
tion to  Doctor  Chamberlain  the  night  before. 

The  autopsy  showed  a  coronary  sclerosis. 

It  is  my  medical  opinion  that  this  man  was  in  good 
physical  condition  the  morning  of  this  accident  with  no 
evidence  of  cardiac  strain,  nor  had  he  been  under  any 
exertion  or  excitement  that  would  have  produced  cardiac 
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strain  previous  to  the  explosion  of  the  shotgun  which 
caused  the  superficial  wounds.  It  is  my  opinion  that  the 
second  explosion  of  the  shotgun  which  I  have  mentioned 
above  was  an  accidental  discharge  of  the  shotgun,  next 
to  his  face  which,  in  addition  to  the  wounds  above  men- 
tioned, produced  a  marked  emotional  reaction  that  pre- 
cipitated an  angina  which  caused  an  anoxemia  of  the 
ventricular  muscles  of  the  heart  producing  a  ventricular 
flutter  or  fibrillation  which  ended  in  death.  It  is  further 
my  opinion  that  had  it  not  been  for  the  accidental  dis- 
charge of  the  gun  above  described  he  would  not  have 
suffered  the  angina  and  he  would  not  have  suffered  the 
heart  seizure  and  would  not  have  died  at  that  time. 

It  is  my  opinion  that  the  sequence  of  events  was: 

(1)  accidental  explosion  of  gun  with  superficial 
wounds  of  the  right  side  of  the  face  and  neck 
which  produced  an  angina  followed  by 

(2)  ventricular  arrhythmia  which  produced  death. 

In  my  opinion  the  sequence  of  events  and  the  time 
elements  involved  therein  eliminates  any  probability 
that  the  onset  of  the  heart  attack  precipitated  the  acci- 
dental discharge  of  the  shotgun;  but,  on  the  contrary, 
established  with  reasonable  certainty  that  the  second  ex- 
plosion of  the  shotgun  precipitated  the  onset  of  the  heart 
attack. 

/s/  Homer  P.  Rush 

Subscribed  and  sworn  to  before  me  this  10  day  of 
July,  1953. 

SEAL      /s/  Frances  Lee  Diekmeier 

Notary  Public  for  the  State  of  Oregon 
My  Commission  Expires  8/6/54 
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Jose  Prisciliano  Cesena  Cesena  and  Abel  Green  Man- 
riquez,  in  their  usual  capacity  of  witnesses  of  the  Public 
Ministry  at  San  Jose — del  Cabo,  Southern  Territory  of 
the  Lower  California,  hereby— CERTIFY:— That  in  file 
number  7  inchoated  on  February  10,  1953, — pursuant  to 
prior  investigation  carried  out  due  to  the  accidental 
death  of  the  North  American  citizen  Mr.  JAMES  A. 
LYONS,  it — appears  the  following: 

EVIDENCES: 

On  February  10,  1953  the  Prosecutor  was  informed 
by  telephone,  by  the  Sub-Delegate  of  the  Government  at 
Cabo  San  Lucas,  that  on  the  same  date,  at  1  o'clock,  a 
man  of  North  American  nationality  was  found  dead  at 
"Los  Llanos"  of  this  jurisdiction.  On  February  10,  1953, 
the  undersigned,  Prosecutor  at  San  Jose  del  Cabo, 
Southern  Territory  of  the  Lower  California  RE- 
SOLVED:— To  carry  out  an  investigation,  and  in  case 
of  delinquency,  denunciate  it  to  the  competent  authori- 
ties.— To  appoint  Dr.  Armando  Serrano  Anaya  and  Dr. 
Eduardo  Rodriguez  Cota,  from  Hospital  Dr.  Raul  Carri- 
llo  of  this  town,  to  examine  and  practice  the  legal  au- 
topsy of  the  corpse,  in  order  to  determine  the  cause  of 
the  death. — According  to  Articles  1,  5  and  24  of  the 
Organic  Law  and  21  of  the  Fundamental  Ordinance, 
judicial  formalities  are  to  be  performed  at  the  place 
where  the  corpse  was  found,  by  the  mentioned  physi- 
cians and  personnel  of  this  Office. — Signed  before  wit- 
nesses, Alberto  Cesena  Dodero,  Prosecutor. — Registered 
number  7  of  the  same  date.  On  February  10,  1953,  Dr. 
Armando  Serrano  was  called  by  this  Public  Ministry  to 
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examine,  with  Dr.  Eduardo  Rodriguez  Cota,  the  corpse 
of  the  North  American  national  who  was  found  dead 
at  "Los  Llanos"  of  this  jurisdiction. — In  my  presence 
and  that  of  the  witnesses,  declared,  under  oath,  the  fol- 
lowing:— To  be  named  Armando  Serrano  Anaya,  28 
years  of  age.  Medical  Doctor  and  Surgeon  legally  au- 
thorized to  practice  medicine,  born  at  Mexico  City,  with 
address  in  this  Port. — Having  accepted  his  nomination, 
signed  this  minute  before  me.  Prosecutor,  and  witnesses. 
— At  the  margine  : — Dr.  Armando  Serrano  Anaya,  sig- 
nature.— On  the  same  date.  Dr.  Eduardo  Rodriguez 
Cota,  who  was  called  by  this  Public  Ministry  to  exam- 
ine, with  Dr.  Armando  Serrano,  and  practice  the  legal 
autopsy  of  the  corpse  of  the  North  American  national 
who  was  found  dead  at  "Los  Llanos"  of  this  jurisdic- 
tion, declared:  To  be  named  as  it  is  above  stated,  Mexi- 
can nationality,  catholic,  married.  Medical  Doctor  legally 
authorized  to  practice  medicine,  26  years  of  age,  born 
at  La  Paz,  B.C.,  with  address  in  this  Port. — Having  ac- 
cepted his  nomination  wigned  this  minute  before  me, 
Prosecutor,  and  attesting  witnesses. — At  the  margine: 
Dr.  Eduardo  Rodriguez  Cota,  signature. — At  the  center: 
Alberto  Cesena  Dodero,  Prosecutor,  signature. — J.  Pris- 
ciliano  Cesena  C,  Witness,  signature. — Abel  Green  M, 
Witness,  signature. 

In  the  fields  calles  "Los  Llanos"  at  Cabo  San  Lucas, 
jurisdiction  of  San  Jose  del  Cabo,  Vl^outhern  Territory 
of  the  Lower  California  at  10  o'clock,  February  10, 
1953,  members  of  this  Public  Ministry  and  Doctors 
Armando  Serrano  Anaya  and  Eduardo  Rodriguez  Cota, 
— attested  to  have  found  a  masculine  body  of  North 
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American  nationality,  wearing  blue  trousers,  gray  shirt 
with  short  sleeves,  gray  socks  and  brown  shoes.  The 
body  was  laying  on  its  right  side  from  North  to  South, 
under  some  bushes  near  the  road;  the  head  over  a  sack, 
the  arms  outstretched  ahead  and  the  legs  bent  at  the 
knees;  rigor  mortus  had  set  in,  specially  around  the  face 
and  neck. — At  3,  12  and  16  meters  South  the  corpse, 
v/ere  found  4  dead  doves.  There  was  blood  on  his  face 
and  neck,  but  none  on  his  body  or  on  the  ground.  The 
body  belonged  to  a  man  of  about  55  years  of  age,  strong 
build,  white  complexion,  about  1.65  meters  in  height, 
abdominal  perimeter  85  centimeters,  thorax  perimeter 
93  centimeters,  abundant  gray  hair,  green  eyes,  flat  nose, 
black  eyebrows,  normal  size  mouth,  clean  shaved. — The 
body  was  cold  and  rigid.  Incrusted  in  the  neck,  right 
side  of  the  fact,  eye-lid  and  ear,  were  found  gun-powder 
grains.  In  the  right  side  of  the  forehead,  near  the  hair 
line,  was  found  a  hold  of  about  1  milimeter  in  diameter. 
Also  were  found  excoriations  in  the  right  arm  and  hand. 
— We  attest  to  the  above  description. — The  Prosecutor, 
Alberto  Cesena  Dodero,  signature. — Witness,  Jose  Fri- 
sciliano  Cesena  C,  signature. — Witness,  Abel  Green  Man- 
riquez. 

Feb.  10,  1953. — Immediately  after  the  above,  the 
Prosecutor  ordered  to  remove  the  corpse  to  Hospital 
"Dr.  Raul  Carrillo"  at  San  Jose  del  Cabo,  B.C.,  in  order 
to  proceed  to  its  identification  and  legal  autopsy  that 
would  be  performed  by  Doctors  Armando  Serrano  and 
Eduardo  Rodriguez  Cota. — To  identify  the  corpse  were 
called  Dr.  Homer  P.  Rush  and  the  airplane  pilot  Robert 
J.  Parrick. 
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San  Jose  del  Cabo,  B.C,  February  10,  1953.— As  Mr. 
Robert  J.  Parrick  and  Dr.  Homer  P.  Rush  do  not  speak 
Spanish,  the  Prosecutor  ordered,  according  to  Article  183 
of  the  Penal  Code,  that  their  declarations  be  translated 
into  the  Spanish  language  by  Mr.  Manuel  Galindo  S, 
and  Mr.  Eduardo  Ruiz  Cassezus. 

In  my  presence  and  before  witnesses,  Mr.  Manuel 
Galindo  called  to  translate  into  the  Spanish  language  the 
declarations  made  towards  the  identification  of  the 
corpse,  declared  the  following:  To  be  named  as  it  is 
above  stated,  Mexican  nationality,  catholic,  married, 
Federal  employee,  47  years  of  age,  born  at  this  town. — 
Having  accepted  his  nomination,  Mr.  Galindo  S.  signed 
this  minute  before  me.  Prosecutor,  and  witnesses. — At 
the  margine,  M. Galindo  S,  signature — 

On  the  same  date,  February  10,  1953,  prior  summon 
of  this  Public  Ministry,  the  other  interpreter  declared 
to  be  named  Eduardo  Ruiz  Cassezus,  47  years  of  age, 
Mexican  nationality,  catholic,  married,  merchant,  born 
at  this  town. — Having  being  notified  that  the  purpose 
of  this  citation  was  to  translate  into  the  Spanish  lan- 
guage the  declarations  made  towards  the  identification 
of  the  corpse,  he  accepted  and  signed  before  me.  Prose- 
cutor, and  witnesses. — In  view  of  the  foregoing,  the  day 
record  of  proceedings  is  ended. — In  witness  whereof,  I, 
Prosecutor  hereunto  set  my  hand. — Alberto  Cesena  Dod- 
ero,  signature. — J.Prisciliano  Cesena. — Abel  Green  M, 
witnesses,  signatures. 

San  Jose  del  Cabo,  Southern  Territory  of  the  Lower 
California, — February    11,    1953. — Congregated   at  Hos- 
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pital  "Dr.  Raul  Carrillo"  of  this  town,  were  members  of 
the  Public  Ministry  of  San  Jose  del  Cabo,  witnesses,  in- 
terpreters, Dr.  Homer  P.  Rush  and  the  airplane  pilot 
Robert  J.  Parrick. — Dr.  Rush,  under  oath  to  tell  the 
truth,  declared  to  be  a  North  American  citizen,  catholic, 
married,  56  years  of  age,  Medical  Doctor,  born  at 
Omaha,  Nebraska,  U.SA. — When  asked  for  his  passport, 
he  said  that  he  left  it  at  the  Yacht. — Questioned  as  to 
the  identity  of  the  corpse,  he  statet  it  to  be  a  of  man 
called  JAMES  A.  LYONS,  North  American  citizen, 
about  55  years  of  age,  married,  with  address  at  Palm 
Spring,  California,  that  they  had  met  approximately  a 
week  before  and  became  good  friends. — He  also  in- 
formed that  Mr.  Lyons  was  co-owner  of  the  Yacht  in 
which  they  were  traveling,  and  that  he  did  not  know 
his  wife  nor  his  parents,  but  was  told  by  Mr.  Lyons  that 
he  had  3  children  and  his  wife's  name  is  Jane  Lyons. — 
As  he  was  questioned  about  the  events  that  brought 
about  the  present  procedures,  he  replied  that  Mr.  Rob- 
ert J.  Parrick,  Mr.  Lyons,  Mr.  Antonio  Ruiz  C,  a  Mexi- 
can boy  and  himself,  went  to  Los  Llanos  on  February 
10,  1953  with  the  purpose  of  hunting  doves.  The  de- 
ceased and  Mr.  Parrick  carried  12  gauge  shutguns,  Mr. 
Ruiz  and  himself  carried  22  caliber  rifles. — Upon  their 
arrival,  each  went  in  different  directions.  At  approxi- 
mately 50  feet  distance,  he  heard  two  shots,  and  another 
shortly  after  follovv^ed  by  somebody  crying  out  in  pain. 
Supposing  that  something  wrong  happened,  he  immedi- 
ately went  to  the  place  that  the  voices  were  coming 
from,  and  found  Mr.  Lyons  under  some  bushes,  uncon- 
sious    and    breathing    difficult    and    desperately.    As    he 
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called  for  help,  Mr.  Ruiz  arrived.  While  they  were  try- 
ing to  help  him,  Robert  and  Antonio's  son  came.  When 
they  carried  him  from  the  bushes,  they  notices  that  one 
side  of  his  face  was  superficially  wounded  and  bleeding 
slightly.  He  died  about  five  minutes  later. — Robert  J. 
Parrick  took  off  his  shirt  and  covered  Mr.  Lyons'  face 
to  protect  it  from  the  sun.  Antonio  Ruiz  went  to  notify 
the  Cabo  San  Lucas  authorities  of  the  incident. — Dr. 
Rush's  belief  is  that  James  Lyons'  death  was  accidental, 
caused  by  the  discharge  of  the  shutgun  he  carried,  and 
also  certifies  that  he  was  happy  and  in  good  health  be- 
fore the  fatal  accident. — Latter  on,  the  Sub-Delegate  of 
the  Government  at  Cabo  San  Lucas  arrived,  and  after 
taking  declarations,  returned  to  Cabo  San  Lucas  leaving 
a  Policeman  in  charge. — This  declaration  was  given  by 
Dr.  Homer  P.  Rush  and  translated  by  the  interpreters. — 
After  being  read  and  approved,  it  was  signed  before  me, 
Prosecutor,  and  the  witnesses. — Homer  P.  Rush,  M. 
Galindo  S.,  Eduardo  Ruiz  C,  (signatures). 

Following  act.  —  February  11,  1953.  —  Before  the 
Prosecutor,  attesting  witnesses,  and  the  interpreters 
Manuel  Galindo  S.  and  Eduardo  Ruiz  C,  Mr.  Robert  J. 
Parrick,  who  was  summoned  by  this  Public  Ministry  to 
identify  the  corpse,  declared  under  oath,  to  be  a  North 
American  citizen,  single,  36  years  of  age,  airplane  pilot, 
born  at  Twin  Falls,  Idaho,  U.S.A.,  that  he  was  visiting 
this  country  and  had  left  his  immigration  document  at 
the  Yacht. — When  questioned  about  the  corpse,  he  de- 
clared it  to  be  a  man  named  JAMES  A.  LYONS,  North 
American  national,  who  was  a  very  good  friend  of  his 
and  also  his  employer;  the  the  deceased  was  married  to 
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Jane  Lyons,  had  3  children,  and  lived  at  Smoretroe 
Ranch,  Palm  Springs,  California,  U.S.A.;  that  he  does 
not  know  Mr.  Lyons'  parents  but  believes  that  they  are 
alive,  and  that  he,  Parrick,  met  Jane  Lyons  approxi- 
mately 10  years  ago  and  have  been  good  friends  since. — 
Questioned  about  Mr.  James  A.  Lyons  death,  he  de- 
clared the  following:  "Yesterday,  at  7  o'clock  in  the 
morning,  James,  Dr.  Homer  P.  Rush,  Antonio  Ruiz  and 
his  youngest  son,  and  myself,  went  to  the  fields  with 
the  purpose  of  hunting  doves.  Upon  our  arrival,  each 
one  went  in  different  directions,  I  took  Mr.  Ruiz'  son 
with  me.  After  a  while,  we  heard  two  or  three  shots  and 
shortly,  somebody  calling  for  help.  We  ran  to  where  the 
voices  were  coming  from  and  found  that  Dr.  Rush  and 
Antonio  Ruiz  had  arived  first  and  were  trying  to  take 
James,  who  was  breathing  with  difficulty,  out  of  some 
bushes.  We  all  helped  to  take  him  out  of  the  bushes  and 
saw  then  that  he  had  some  excoriations  and  gun-powder 
burns  on  his  right  cheek  and  neck.  We  all  tried  to  help 
him  but  nothing  could  be  done,  he  died  almost  immedi- 
ately. We  left  the  body  at  the  same  place  and  I  took  off 
my  shirt  to  cover  his  face  in  order  to  protect  it  from  the 
sun.  Mr.  Antonio  Ruiz  C.  went  to  inform  the  authorities 
of  Cabo  San  Lucas,  and  returned  after  a  while  with  the 
Sub-Delegate  of  the  Government,  who,  after  taking  our 
declarations,  went  back  to  Cabo  San  Lucas  leaving  a 
Policeman  to  watch  over  the  corpse". — The  witness  in 
the  act  believes  that  Mr.  Lyons'  death  was  accidental, 
and  requests  that  after  the  autopsy,  the  corpse  be  de- 
livered to  the  airplane  pilot  Mr.  Henry  F.  Perci  who  will 
take  care  of  the  funeral. — This  declaration  was  given  by 
the  assistance  of  the  interpreters  who  translated  it  into 


70 

the  Spanish  language  and  after  being  read  and  approved 
was  signed  at  the  margin  before  me,  Prosecutor,  and 
attesting  witnesses. — Robert  J.  Parrick,  signature. — M. 
Galindo  S,  signature. — Educrdo  Ruiz  C,  signature. — 
Alberto  Cesena  Dodero,  signature.  —  Jose  Prisciliano 
Cesefia,  signature, — Abel  Green  M,  signature. 

On  the  same  date,  February  11,  1953,  the  under- 
signed, Prosecutor  of  this  town  and  the  witnesses,  at- 
tested the  legal  autopsy  of  the  corpse  of  the  North 
American  national  Mr.  James  A.  Lyons. — We  certify. — 
The  Prosecutor,  Alberto  Cesefia  Dodero,  signature. — 
Witness,  Jose  Prisciliano  Cesena  C,  signature. — ^Witness, 
Abel  Green  M,  signature. 

Fausto  Peralta  Bafiaga,  Sub-Delegate  of  the  Govern- 
ment at  Cabo  San  Lucas  of  this  jurisdiction,  who  was 
summoned  by  this  Public  Ministry,  declared  under  oath, 
to  be  named  as  it  is  above  state,  Mexican  nationality, 
catholic,  married,  40  years  of  age.  Federal  employee, 
born  at  La  Playa  of  this  Port,  with  address  at  Pablado 
de  Cabo  San  Lucas. — When  questioned  about  the  facts 
under  investigation,  he  replied: — "Yesterday,  around  8 
o'clock,  Mr.  Antonio  Ruiz  Cassezus  came  to  my  office 
and  announced  that  in  the  fields  near  the  road  to  this 
town  was  a  dead  man  of  North  American  nationality, 
who  accidentally  injured  himself  with  the  12  guage  shut- 
gun  he  carried.  I  immediately  went  to  the  mentioned 
place  and  found  the  corpse  and  two  other  North  Ameri- 
can citizens  named  Dr.  Homer  P.  Rush  and  Robert  J. 
Parrick.  On  the  ground,  about  3  meters  from  the  corpse, 
was  a  shutgun,  which  I  picked  up.  The  two  friends  of 
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the  deceased  informed  me  that  aroung  7  o'clock,  same 
date,  they  arrived  to  such  place  with  the  purpose  of 
hunting  doves  and  rabbits,  that  they  were  all  happy  and 
friendly  and  the  Mr. Lyons'  death  was  accidental. — The 
foregoing  declaration  was  ratified  and  signed  before  me, 
Prosecutor,  and  attesting  witnesses. — At  the  margin, 
with  ink,  an  illegible  signature. 

February  11,  1953. — In  my  presence  and  that  of  the 
witnesses,  Mr.  Antonio  Ruiz  Cassezus,  v/ho  was  sum- 
moned by  this  Public  Ministry,  declared  under  oath,  the 
following: — To  be  named  as  it  is  above  stated,  50  years 
of  age,  Mexican  nationality,  catholic,  married,  merchant, 
born  and  addressed  at  Cabo  San  Lucas. — Questioned  as 
to  the  events  of  February  10,  1953,  he  declared: — "Yes- 
terday, at  7  o'clock.  Dr.  Homer  P.  Rush,  Mr.  James  A. 
Lyons,  and  Mr.  Robert  J.  Parrick,  invited  me  to  join 
them  with  the  purpose  of  hunting  doves.  We  drove  in 
my  car  and  once  at  the  fields  each  one  of  the  party  went 
in  different  directions.  James  A.  Lyons  and  Robert  J. 
Parrick  carried  12  gauge  shutguns;  Dr.  Rush  and  my- 
self, 22  caliber  rifles. — About  8  o'clock,  I  heard  two  or 
three  shots,  and  shortly  somebody  calling  for  help.  I  ran 
to  the  place  where  the  voice  came  from  and  found  Dr. 
Rush  trying  to  carry  James  out  of  some  bushes.  Robert 
J.  Parrick  and  my  son  came  then;  we  all  tried  to  help 
James  but  nothing  could  be  done.  I  went  then  to  state 
the  case  to  the  authorities  of  Cabo  San  Lucas,  and  re- 
turned latter  with  the  Sub-Delegate  of  the  Govern- 
ment".— The  declarer's  opinion  is  that  James  A.  Lyons' 
death  was  accidental,  and  certifies  that  when  they  de- 
part, he  looked  happy  and  in  good  health. — After  ratify- 
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ing  his  declaration,  Mr.  Ruiz  Cassezus  signed  it  before 
me,  Prosecutor,  and  witnesses  whereof. 

On  February  11,  1953  this  PubHc  Ministry  received, 
in  duplicate,  the  Doctor  Certificate  issued  by  the  physi- 
cians Armando  Serrano  Anaya  and  Eduardo  Rodriguez 
Cota. — In  witness  whereof,  we  have  hereonto  set  our 
hand. — Jose  Prisciliano  Cesena  C, — Abel  Green  M.,  (sig- 
natures) . 

The  witnesses  of  this  Public  Ministry  put  into  the 
hands  of  the  Prosecutor,  the  Doctor  Certificate  issued  by 
Dr.Armando  Serrano  Anaya  and  Dr.  Eduardo  Rodriguez 
Cota,  concerning  the  legal  autopsy  practiced  in  the 
corpse  of  the  North  American  citizen  James  A.  Lyons. — 
February  11,  1953. — Jose  Prisciliano  Cesena  C. — Abel 
Green  M. — signatures. 

On  the  same  date,  February  11,  1953,  the  Prosecutor 
resolved: — To  congregate  the  medical  report  to  the  files 
of  this  case. — ^We  hereonto  certify: — Alberto  Cesefla 
Dodero,  Prosecutor. — Jose  Prisciliano  Cesena  C. — Abel 
Green  M. — Signatures. 

In  view  of  the  foregoing,  hereinto  ended  the  day  rec- 
ord of  proceedings. — In  witness  whereof,  we  have  here- 
onto set  our  hands  and  affixed  the  seal  of  this  Public 
Ministry. — Alberto  Ceseiia  Dodero,  Prosecutor. — Jose 
Prisciliano  Ceseiia  C,  witness. — Abel  Green  M,  witness. 
— signatures. 

Delivery  of  the  corpse. 

San  Jose  del  Cabo,  B.C.,  February  12,  1953.— I,  Al- 
berto Cesefia  Dodero,  Prosecutor  of  this  town  attested 
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by  witnesses,  have  given  away  the  corpse  of  the  North 
American  national  Mr.  James  A.  Lyons  to  the  airplane 
pilot  Henry  F.  Perci,  who,  after  receiving  it,  signes  this 
minute  by  common  consent. — At  the  margin. — Henry 
F.  Perci,  signature. — We  attest: — Alberto  Cesena  Do- 
dero,  Prosecutor. — Jose  Prisciliano  Cesena  C,  witness. — 
Abel  Green  M,  witness,  signatures. 

San  Jose  del  Cabo,  Lower  California,  February  12, 
1953. — The  Prosecutor  attested  by  witnesses,  resolved: — 
That  inasmuch  of  the  denunciation  made  by  telephone 
by  the  Sub-Delegate  of  the  Government  at  Cabo  San 
Lucas,  Mr.  Fausto  Peralta  Banaga,  after  having  found 
dead  in  "Los  Llands"  a  man  of  North  American  nation- 
ality, and  according  to  the  Doctor  Certificate  issued  by 
the  Physicians  Armando  Serrano  Anaya  and  Eduardo 
Rodiguez  Cota,  who  practiced  the  legal  autopsy  on  the 
corpse  of  that  man,  who  was  called  JAMES  A  LYONS, 
a  North  American  national,  and  which  certificate  estab- 
lished that  the  corpse  was  examined  and  that  the  death 
was  due  to  an  aortic  insufficiency  which  caused  a  sud- 
den cardiac  fatigue,  having  found  also  ateromatic  plates 
in  the  coronaries.  In  view  of  the  above  and  prior  to  the 
identification  of  the  corpse,  and  with  the  transcription 
of  the  present  resolution,  send  a  communication  to  the 
Judge  of  the  Registry  of  this  town,  to  the  effect  that  a 
minute  be  inserted  in  the  book  of  deaths  of  this  year, 
for  v/hich  purpose,  description  of  the  deceased  are  here- 
by given,  according  to  the  identification  of  the  corpse: 
James  A.  Lyons,  North  American  national,  married, 
fifty  years  of  age,  his  wife  is  Jane  Lyons,  residence: 
Smore  Tree  Ranch,  Palm  Springs,  Calif.,  U.S.A. — This 
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transcription,  attached  to  the  doctor  certificate  to  be 
returned,  is  to  be  inserted  in  the  correspondent  minute. 
—San  Jose  del  Cabo,  B.C.,  February  12,  1953.— The 
Prosecutor,  Alberto  Cesefia  Dodero. — signature. 

On  the  same  date,  February  12,  1953,  communication 
inserting  the  foregoing  resolution  was  sent  to  the  Judge 
of  the  Registry  of  this  town,  to  be  inserted  in  the  book 
of  deaths  of  this  year. — Signed:  Alberto  Ceseiia  Dodero, 
Prosecutor. 

Proofs  signed  in  different  receipts. 

I,  Howard  W.  Irwin,  received  from  Alberto  Cesena 
Dodero,  Prosecutor  of  this  town,  a  12  gauge  shutgun 
that  belonged  to  the  deceased  James  A.  Lyons,  North 
American  citizen,  with  the  purpose  of  deliver  it  to  his 
wife  Mrs.  Jane  Lyons. — Signed,  Howard  W.  Irwin. — 
Address:  Portland,  Oregon,  United  States  of  America. 

Received  from  Mr.  Alberto  Cesena  Dodero,  Prosecu- 
tor of  this  town,  $9.00  (nine  dollars),  and  a  small  metall 
clasp-knife  with  the  deceased  name  on,  to  be  delivered 
by  Mr.  Robert  J.  Parrick  to  Mrs.  Jane  Lyons. — Fer- 
nando Chacon,  illegible  signature. — Certified: — Alberto 
Cesefia  Dodero,  Jose  Prisciliano  Cesena  C,  Abel  Green 
M, — signatures. 

With  the  foregoing,  the  day  record  of  proceedings  is 
closed. — In  witness  whereof,  we  have  hereunto  set  our 
hand  and  affixed  the  seal  of  this  Public  Ministry. — ^Al- 
berto Cesefia  Dodero,  Prosecutor. — Jose  Prisciliano  Ces- 
ena C,  witness. — Alberto  Green  M,  witness. — signatures. 
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— Doctors'  opinion — 

Having  been  requested  by  the  Prosecutor  of  this 
Town  as  Auxiliary  Legist  Doctors,  the  undersigned,  Dr. 
Armando  Serrano  A,  and  Dr.  Eduardo  Rodriguez  C, 
went,  at  10  o'clock  February  10,  1953,  to  "Los  Llanos", 
at  Cabo  San  Lucas,  of  this  jurisdiction,  to  examine  the 
corpse  of  a  man  of  North  American  nationality. — At  a 
distance  approximately  of  one  meter  from  the  road,  un- 
der some  bushes,  covered  with  a  canvas  to  protect  it 
from  the  sun,  was  a  masculine  corpse  wearing  blue 
trousers,  gray  sport  shirt  with  short  sleeves,  gray  socks 
and  brown  shoes.  The  body  was  laying  on  its  right  side, 
from  North  to  South,  the  head  over  a  sack,  the  arms 
outstretched  and  the  legs  bent  at  the  knees ;  rigor  mortus 
had  set  in,  specially  around  the  face  and  neck. — At  3,  12 
and  16  meters  South  from  the  corpse,  were  found  3 
shutgun  shells. — About  3  meters  on  the  same  direction, 
were  4  dead  doves. — There  was  blood  on  his  face  and 
neck,  but  none  on  his  body  or  on  the  ground. — Having 
proceeded  to  examine  the  corpse,  we  deducted  that  the 
man  died  four  or  five  hours  before. — According  to  Arti- 
cles 220  and  221  fractions  II  and  III  of  the  Organic 
Law  of  the  Court  of  Justice  of  the  District  and  Federal 
Territories,  the  body  was  transferred  to  San  Jose  del 
Cabo,  B.C.,  where  the  legal  autopsy  was  practiced.  The 
report  is  as  follows:  "Corpse  of  a  man  approximately  of 
50  or  55  years  of  age,  strong  build,  white  complexion, 
about  1.85  meters  in  height,  abdominal  perimeter  85 
centimeters,  thorax  perimeter  93  centimeters,  tempera- 
ture: cold  and  rigid. — Cyanosis  on  the  head,  neck,  thorax 
and    fingernails. — Abundant    hair    mostly    gray,    green 
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eyes,  flat  nose,  black  eyebrows,  normal  size  mouth,  clean 
shaved.  All  dental  pieces  complete,  protossis  in  the  first 
and  second  right  upper  molar  teeth.  The  tongue  was 
pressed  between  the  dental  rows.  Transversal  skin  lines 
on  the  forehead,  neck  and  nucha. — Gun-powder  grains 
were  found  incrusted  in  the  neck,  right  side  of  the  face, 
eye-lid  and  ear.  In  the  right  side  of  the  forehead,  near 
the  hair  line,  was  found  a  hole  of  about  1  milimeter  in 
diameter. — Also  were  found  excoriations  in  the  right 
arm  and  hand. — At  separating  the  hair-skin  off  the  skull, 
was  noticed  that  the  hole  in  the  forehead  did  not  reach 
the  bone. — Normal  osseous  sutures,  higher  longitudinal 
sinus  with  a  small  liquid  black  blood,  slightly  soft 
brains. — Vertebral,  basilar  and  cerebrine  arteries,  and 
hexagon  of  Willis,  no  alteration. — The  neck  vascular 
nerves  were  dissected,  having  found  no  alterations. — 
Tongue  hard  and  pressed  between  the  teeth,  normal 
pharinx  and  larynx,  and  esophagus  and  trachea  were 
dissected,  having  found  no  alterations. — THORAX. — 
When  costal  sternon  brest  plate  was  lifted,  costal  chon- 
dro  ossification  was  found. — ^Abundant  and  strong  pleu- 
roparietal  adhesions  in  the  posterior  face  of  the  sternon 
and  hemithorax. — Congestioned  lungs,  when  cut  in  sec- 
tions black  liquid  blood  drained  off. — Left  lung  lobule, 
superior  and  inferior  functioned. — Encreased  pericardi- 
um with  strong  adhesions  on  the  diaphragm. — Heart 
surounded  by  a  thick  coat  of  greasy  tissues. — Left  ven- 
tricle slightly  hipertrophied,  fattened  and  hardened  aor- 
tic sigmordes  with  ateromatic  pockets,  left  auriculoven- 
tricular  ring  slightly  exuberated.  The  coronary  arteries 
were  dissected  having  found  ateromatic  plates. — ABDO- 
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MEN. — Dark  red  liver,  encreased  in  weight  and  size,  re- 
sistant to  sectional  cut.  Gall-bladder  full  of  dark  green 
bile,  in  a  quantity  of  approximately  40  c.c,  it  had  also 
2  calculus,  1  of  1  cm.  and  the  other  of  3mm.  in  diameter. 
— Remainder  abdominal  organs  without  any  pathologic 
alterations.— CONCLUSIONS:  We  consider  that  the 
death  was  due  to  "an  aortic  insufficiency  that  probably 
provoked  a  sudden  cardiac  fatigue". — Secondary  injur- 
ies connected  with  the  cause  of  death.  —  Ateromatic 
plates  in  the  coronaries  (coronary  insufficiency),  hepati- 
cal  congestion  in  the  lungs. — Other  injuries  not  related 
with  the  cause  of  death: — Excoriations  in  the  face  and 
neck,  gun-powder  grain  incrustations,  bile  lithrasis. — 
Under  oath  and  as  to  our  knowledge  and  understanding, 
we.  Auxiliary  Legist  Doctors,  per  request  of  the  Prose- 
cutor of  this  town,  extend  this  certificate  at  Villa  de  San 
Jose  del  Cabo,  Southern  Territory  of  the  Lower  Cali- 
fornia, Mexico,  on  February  eleventh  nineteen  fifty 
three. —  THE  EXPERT  AUXILIARY  DOCTORS.— 
Signed. — Dr.  Armando  Serrano  A. — Dr.  Eduardo  Rod- 
riguez C. 

February  13,  1953. — In  view  of  the  foregoing,  the 
day  record  of  proceedings  is  closed. — Signed,  Alberto 
Cesefia  Dodero,  Prosecutor. — J.  Prisciliano  Cesefia,  wit- 
ness.— Abel  Green  M.,  witness. 

San  Jose  del  Cabo,  Lower  California,  February  14, 
1953.— The  Prosecutor  of  this  town  RESOLVED:— 
That  being  under  the  judgement  of  this  Social  Authority 
to  set  this  case,  and  inasmuch  as  the  investigation  where- 
of is  completed,  a  final  resolution  is  to  be  forwarded,  ac- 
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cording  to  the  Law. — The  Prosecutor,  Alberto  Cesefia 
Dodero,  signature. — Witness,  Jose  PrisciHano  Cesefia, 
signature. — Witness,  Abel  Green  M,  signature. 

San  Jose  del  Cabo,  Lower  California,  February  15, 
1953. — ^As  it  has  been  judged,  the  prior  investigation 
number  1,3,7,  (7)/53  carried  out  by  this  Public  Ministry 
in  regard  with  the  death  of  the  North  American  national 
who  was  called  JAMES  A.  LYONS,  and  IN  VIEW  OF: 
I. — The  denunciation  made  by  telephone  on  February 
10,  1953  by  the  Sub-Delegate  of  the  Government  at 
Cabo  San  Lucas  of  this  jurisdiction,  Mr.  Fausto  Peralta 
Bafiaga,  after  having  found  dead  at  "Los  Llanos"  the 
socalled  North  American  national;  cognizance  of  the 
facts  by  personnel  of  this  OFFICE  and  physicians  Ar- 
mando Serrano  Anaya  and  Eduardo  Rodriguez  Cota; 
investigations  made  in  case  of  delinquency  and  minute 
inserted  according  to  Article  16  of  the  FEDERAL  CON- 
STITUTION ;  summoned  witnesses  Dr.  Homer  P.  Rush, 
airplane  pilot  Robert  J.  Parrick  and  Antonio  Ruiz  Cas- 
sezus;  Doctor  Certificate  issued  by  the  physicians  who 
practiced  the  legal  autopsy  of  the  corpse,  which  states 
that  Mr.  JAMES  A.  LYONS  death  was  due  to  an  AOR- 
TIC INSSUFFICIENCY  THAT  PROVOKED  A  SUD- 
DEN CARDIAC  FATIGUE.— II.— According  to  arti- 
cles 42  and  43  of  the  Organic  Law  of  the  INSTITU- 
TION, the  undersigned.  Prosecutor,  has  RESOLVED: 
That  the  case  is  not  subject  to  delinquency  and  that  no 
judicial  investigation  is  to  be  followed. — III. — When 
this  resolution  is  approved  by  the  General  Proctor  of 
Justice  of  the  District  and  Federal  Territories,  to  whom 
the  judicial  proceedings  of  this  case  are  to  be  sent  to, 
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this  investigation  is  to  be  deposited  in  the  files  of  this 
Public  Ministry. — Resolved  and  signed  by  the  Prosecu- 
tor attested  by  the  witnesses. — Alverto  Cesena  Dodero. 
— Jose  Prisciliano  Ceseiia  C. — Alberto  Green  M. — Sig- 
natures. 

This  is  an  authentic  copy  of  the  original,  to  be  sent 
to  Attorney  Jose  Bernal  Lopez,  Prosecutor  of  the  city 
of  La  Paz,B.C.,  as  per  request  in  communication  num- 
ber 83,  dated  February  26,  1953,  to  be  delivered  to  the 
GOVERNOR  OF  THE  SOUTHERN  TERRITORY, 
La  Paz,  Lower  California. 

San  Jose  del  Cabo,  B.C.,  March  4,  1953. 

Witness:  The  Prosecutor:  Witness: 

J.  P.  Cesena.  Alberto  Cesena  Dodero.  Abel  Green  M. 
(signature)  (signature)  (signature) 

At  the  margin: — ^A  seal  of  the  Public  Ministry  at  San 
Jose  del  Cabo,  Lower  California. — 
Mexico. 
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UNDERWRITERS    AT    LLOYD'S,    LONDON,    ENGLAND, 

Appellant, 

vs. 

JANE  S.  LYONS, 

Appellee. 

GLENS  FALLS  INDEMNITY  CO.,  a  corporation. 

Appellant, 

vs. 

JANE  S.  LYONS, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 
the  District  of  Oregon 


STATEMENT  OF  THE  CASE 

Plaintiff  brought  these  actions  to  recover  on  three 
policies  of  insurance,  payable  in  the  event  the  in- 
insured,  her  husband,  died  as  a  result  of  accidental 
injury.  The  two  actions  were  consolidated  for  trial, 
and  on  appeal. 

The  insured's  death  took  place  while  on  a  vaca- 
tion trip,  fishing  and  hunting,  in  Mexico.  His  com- 
panions on  the  trip  were  his  business  partner,  and 


two  thoroughly  qualified  cardiologists.  At  the  time 
of  his  death  he  was  hunting  doves  wdth  a  12-gauge 
magnum  shotgun. 

At  a  time  when  the  insured  was  separated  from 
his  hunting  companions,  two  shots  were  heard  in 
rapid  succession,  followed  by  a  noise  of  stertorous 
breathing.  Dr.  Rush  went  to  see  what  the  trouble 
was,  and  found  him  lying  unconscious,  with  blood 
and  pow^der  burns  on  his  face.  The  insured  was 
pulseless,  and  had  a  tremulous  heartbeat.  Within  a 
few  minutes,  he  died. 

Both  Dr.  Rush  and  Dr.  Chamberlain,  the  other 
physician  who  was  in  the  party,  testified,  on  the 
basis  of  their  observation  of  the  insured  during  the 
trip,  his  medical  history,  and  the  other  relevant 
evidence,  that  the  cause  of  his  death  was  the  gunshot 
wound.  The  pain  and  emotional  reaction  of  the 
wound  produced  anguish  and  shock,  causing  the 
insured's  heart  to  beat  ineffectively  so  as  to  be  in- 
capable of  sustaining  life. 

The  sole  issue  at  the  trial  was  the  cause  of  the 
insured's  death,  and  the  record  consists  almost  ex- 
clusively of  several  hundred  pages  of  expert  medi- 
cal testimony.  The  Honorable  Edw^ard  P.  Murphy, 
sitting  without  a  jury,  found  that  the  insured  was  a 
vigorous,  robust  man  of  normal  health  for  his  age, 
that  his  death  was  not  caused  or  contributed  to  by 
disease,  but  was  occasioned  solely  by  accidental, 


violciil  and  external  means,  to  wil,  the  accidental 
discharge  of  the  sliotgun.  He  awarded  to  plaintiff  a 
judgment  on  both  policies,  with  costs  and  attorneys 
fees  as  provided  by  Oregon  law.  His  memorandum 
opinion  is  found  at  p.  17  of  the  Glens  F'alls  Record 
and  p.  19  of  the  Lloyd's  Record.  It  is  published  a  I 
145  F.  Supp.  877. 

The  sole  issue  presented  upon  this  appeal  is  the 
sufficiency  of  the  evidence  to  support  the  factual 
findings  and  legal  conclusions  of  the  trial  judge. 

STATEMENT  OF  FACTS 

The  only  issue  presented  by  this  appeal  is  factual. 
Since  the  appellant's  brief  presents  a  rather  incom- 
plete, fragmentary  and  selective  portion  of  the  great 
mass  of  expert  medical  testimony  which  was  in- 
troduced at  the  trial,  it  is  necessary  for  appellee  to 
state  the  facts  of  the  case  in  considerable  detail. 

The  Medical  History  of  the  Insured 

At  the  time  of  Mr.  Lyons'  death,  he  was  49  years 
of  age  (R.  87).  He  was  a  successful  executive  in  the 
lumber  industry.  The  evidence  revealed  that  he  was 
an  extremely  dynamic,  forceful  and  vigorous  indi- 
vidual. He  was  an  outdoor  man,  and  used  to  con- 
siderable exertion  (R.  53-56,  83-84,  89-91,  152,  204- 
205). 

His  family  physician  was  Dr.  McKeown,  of  Coos 
Bay,  Oregon,  a  general  practitioner  (R.  195).  Dur- 


ing  the  course  of  his  relationship  with  the  insured, 
he  conducted  several  heart  examinations,  which  re- 
vealed that  insured's  heart  was  normal  (R.  170).  On 
one  occasion,  in  1950,  because  the  insured  had  chest 
pains  radiating  down  his  arms,  Dr.  McKeown  sub- 
jected the  insured  to  all  the  tests  for  heart  disease, 
and  found  his  heart  to  be  normal  (R.  196-197).  The 
doctor  diagnosed  the  pains  as  intercostal  neuralgia 
and  anxiety  tension  (R.  198). 

On  February  3,  1953,  one  week  before  his  death, 
Mr.  Lyons  returned  to  Palm  Springs,  California, 
from  an  extensive  business  trip  (R.  56-58).  On  the 
night  he  arrived  home,  he  had  pain  in  his  chest  (R. 
135),  although  as  far  as  his  wife  knew,  he  slept 
through  the  night  (R.  134). 

The  following  day,  Mr.  Lyons  consulted  Dr.  Mc- 
Rride,  of  Palm  Springs,  a  specialist  in  internal  medi- 
cine (Ex.  2,  p.  8),  whose  deposition  was  introduced 
in  evidence  as  Exhibit  2  (R.  85).  Dr.  McRride  gave 
him  a  thorough  cardiac  examination,  including 
exercise  tolerance  trials,  and  found  them  all  to  be 
within  normal  limits  (Ex.  2,  p.  4).  The  doctor  di- 
agnosed the  pains  as  cardiac  fatigue,  due  to  exces- 
sive emotional  stress  on  the  business  trip  (Ex.  2, 
p.  4).  He  advised  the  insured  that  it  would  be  all 
right  to  go  on  his  contemplated  fishing  trip,  but 
not  to  do  any  excessive  work  (Ex.  2,  p.  4),  because 


the  doctor  was  intcrcsled  in  llic  insured's  getting 
some  rest  (Ex.  2,  p.  (S).  The  doctor's  office  notes 
indicate  that  lie  prescribed  nitroglycerin  if  Mr. 
Lyons  had  pain  (Ex.  18,  R.  135).  There  is  no  evidence 
that  Mr.  Lyons  ever  took  nitroglycerin. 

The  Condition  of  the  Insured  on  the  Fishing  Trip 

Insured  was  the  guest  of  Mr.  Irwin,  a  business  as- 
sociate, on  the  boat  upon  which  the  party  went 
fishing  (R.  170).  The  other  tw^o  guests.  Dr.  Rush  and 
Dr.  Chamberlain,  had  both  acted  as  Mr.  Irwin's 
physician  (R.  147,  170).  Neither  had  ever  met  the 
insured  prior  to  this  trip  (R.  147,  170).  Roth  Dr. 
Rush  and  Dr.  Chamberlain  were  cardiologists,  and 
were  eminently  qualified  in  that  field  (R.  142-144, 
168-170). 

The  parties  met  at  San  Diego,  and  flew  down  to 
La  Paz,  Mexico,  by  private  plane,  at  an  elevation  of 
7,000  feet.  Mr.  Lyons  showed  no  signs  of  illness, 
shortness  of  breath  or  distress  at  that  elevation  (R. 
147-148,  171). 

The  parties  boarded  the  fishing  boat  that  night, 
and  fished  unsuccessfully  the  next  day  (R.  149). 
The  following  day,  a  large  marlin  was  hooked,  and 
Mr.  Lyons  played  it  for  half  an  hour  until  the  line 
parted.  This  involved  considerable  exertion  and 
hard  work  (R.  149-151,  176-177).  He  exhibited  no 
signs  of  distress  as  a  result  of  this  exertion.  The  rest 
of  the  day  was  spent  fishing,  and  shooting  ducks,  at 
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which  the  insured  was  steady  and  successful  (R. 
179). 

During  the  course  of  the  trip,  the  insured  showed 
no  signs  of  ill  health,  did  his  share  of  the  lifting  and 
loading  involved,  and  ate  normally  (R.  173-174). 

The  Death  of  the  Insured 

The  following  morning,  the  party,  except  for  Mr. 
Irwin,  arose  early  and  went  on  a  dove  hunting  expe- 
dition near  the  village  of  San  Lucas  (R.  178).  While 
they  were  waiting  for  the  doves,  they  hiked  around 
the  country,  including  a  climb  up  a  sand  dune  80 
to  100  feet  high  (R.  157,  181).  Mr.  Lyons  showed  no 
signs  of  distress  or  discomfort  (R.  157).  In  fact,  he 
commented  that  it  was  nice  to  be  alive  on  such  a 
beautiful  morning  (R.  179). 

The  gun  which  Mr.  Lyons  was  carrying  was  a 
Winchester  12  gauge  magnum  shotgun  (Ex.  1), 
using  magnum  shells.  These  are  considerably  larger 
than  ordinary  shotgun  shells  and  explode  with  con- 
siderably more  force  (R.  69,  166,  180). 

When  the  doves  finally  began  to  come  over.  Dr. 
Chamberlain  had  wandered  away  (R.  157-158),  and 
Dr.  Rush  was  some  yards  from  Mr.  Lyons  and  un- 
able to  see  him  because  he  had  his  back  turned  and 
because  there  was  brush  between  them  (R.  181- 
183). 


Dr.  lUisli  heard  shots,  and  saw  a  dove  fall  each 
time,  until  one  occasion  when  he  lieard  the  siiolgun 
go  off  twice  in  rapid  succession.  On  this  occasion, 
no  dove  fell  after  the  second  shot  (R.  183).  Some 
ten  to  twenty  seconds  later  (R.  210),  Dr.  Rush  heard 
a  stertorous  type  of  breathing,  which  lie  thought 
might  be  the  snorting  of  some  kind  of  wild  animal, 
coming  from  the  direction  of  Mr.  Lyons.  He  walked 
over  to  investigate  (R.  183-184).  Mr.  Lyons  was  lying 
on  the  ground  on  his  face,  under  a  mesquite  bush, 
within  thirty  yards  of  where  the  doctor  had  left 
him  (R.  184,  181).  He  was  lying  on  his  shotgun  (R. 
185).  Blood  was  coming  from  the  right  side  of  his 
face  (R.  186). 

Other  members  of  the  party  arrived  and  helped 
to  roll  Mr.  Lyons  over  and  attempt  artificial  respira- 
tion (R.  186).  After  a  minute  or  tw^o,  frothy  sputum, 
which  gradually  became  blood  tinged,  began  to 
come  out  of  his  mouth  and  nose.  He  was  pulseless, 
and  had  no  rhythmic  heart  beat,  although  there  was 
a  tremulous  sensation  in  his  chest  like  the  purring 
of  a  cat  (R.  187-188).  He  was  cyanotic  and  uncon- 
scious (R.  188).  He  was  cold  and  clammy  (R.  375), 
an  indication  of  medical  shock  (R.  327).  There  were 
powder  burns  and  scratches  on  his  face  and  neck, 
and  Dr.  Rush  felt  a  pellet  under  the  skin  (R.  188- 
189).  After  five  to  seven  minutes,  Mr.  Lyons  ex- 
pired. Artificial  respiration  was  unsuccessfully  at- 
tempted (R.  188). 
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An  autopsy  was  performed  upon  the  body  of  the 
insured  by  two  young  Mexican  physicians  (R.  284, 
Ex.  12,  Ex.  15),  at  which  Drs.  Chamberlain  and  Rush, 
despite  their  express  desire  to  be  present,  were  not 
permitted  to  attend  (R.  161,  192-193).  Tlie  autopsy 
report  is  in  evidence  (Ex.  12) .  Exhibit  15  is  a  transla- 
tion (R.  109)  made  by  Dr.  Christen,  a  Mexican  path- 
ologist associated  with  Dr.  Lehman  in  Portland  (R. 
99). 

The  following  findings  of  the  autopsy  were  con- 
sidered significant  by  the  experts  who  testified  at 
the  trial.  The  lungs  were  found  to  be  congested. 
The  liver  was  very  enlarged  in  weight  and  volume. 
The  left  ventricle  was  slightly  hypertrophied.  The 
aortic  semilunar  valves  were  thickened  and  hard- 
ened with  atheromatous  deposits,  and  the  mitral 
valve  was  slightly  dilated.  The  coronary  arteries 
were  diminished  in  caliber  due  to  the  presence  of 
atheromatous  placques. 

The  autopsy  surgeons  concluded  that  the  cause 
of  death  was  "aortic  insufficiency  that  probably 
brought  about  the  acute  cardiac  failure.  Secondary 
lesions  related  to  the  cause  of  death.  Coronary 
atheromatous  placques  (coronary  insufficiency), 
pulmonary  congestion  and  hepatomegalia." 

Subsequently,  one  of  counsel  for  defendants  ex- 
amined the  autopsy  surgeons  ex  parte,  a  translation 
of  said  examination  appearing  at  pages  2  and  3  of 
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Exhihil  14.  The  autopsy  surgeons  slated  tliat  they 
found  no  evidence  of  an  antemortem  clot  or  a  pul- 
monary embolus.  They  were  unable  to  answer  a 
(juestion  asked  them  regarding  the  extent  of  the 
diminishment  of  the  coronary  arteries. 

SUMMARY  OF  ARGUMENT 

Plaintiff  had  the  burden  of  proving  that  the  in- 
sured's death  was  caused  by  accidental  bodily  in- 
juries, and  that  it  was  not  contributed  to  by  disease. 
The  burden  w^as  met  by  the  evidence  of  two  distin- 
guished cardiologists  who  testified  that  the  cause  of 
the  insured's  death  was  a  gunshot  wound.  Their  testi- 
mony was  based,  not  upon  speculation  and  conjec- 
ture, but  upon  their  own  personal  observation  of 
the  insured  over  a  period  of  two  days,  and  under 
severe  exertion,  the  autopsy  findings,  the  personal 
and  medical  history  of  the  insured,  and  the  personal 
observation  of  one  of  them  of  the  manner  in  which 
insured  died. 

Although  there  was  no  direct  testimony  that  the 
gunshot  wound  preceded  the  fatal  incident,  this  does 
not  mean  that  the  determination  of  the  fact  by  the 
court  was  based  upon  speculation  and  conjecture. 
The  evidence  showed  that  the  insured  had  a  normal 
heart,  and  under  all  the  circumstances  of  the  case, 
the  most  probable  and  only  logical  cause  of  his  death 
was  a  combination  of  cardiac  arhythmia  and  shock, 
caused  by  the  explosion  of  the  shotgun  in  his  face. 
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developing  into  ventricular  fibrillation  and  produc- 
ing death. 

The  argument  that  the  insured's  death  was  con- 
tributed to  by  disease  is  not  tenable  because,  under 
the  Oregon  authorities,  an  insurance  company  must 
take  the  risk  of  a  condition  which  is  normal  for 
the  age  of  the  insured,  and  the  evidence  in  this  case 
is  that  the  insured's  heart  was  normal  for  his  age.  \ 
Hence,  even  though  the  court  found  insured's  heart 
to  be  "less  than  perfect,"  the  deviations  from  perfec- 
tion on  an  absolute  standard  would  not  be  con- 
sidered a  "disease"  within  the  meaning  of  the  policy  , 
under  Oregon  law. 

ARGUMENT  \ 

In  order  to  recover  in  these  cases,  the  plaintiff 
had  the  burden  of  proving  that  her  husband's  death 
resulted  from  accidental  bodily  injuries  which, 
solely  and  independently  of  all  other  causes,  occa- 
sioned his  death,  and  that  his  death  was  not  directly 
or  indirectly  caused  or  contributed  to  by  disease  or 
natural  causes.  Plaintiff  met  this  burden  by  pre- 
senting the  testimony  of  two  eminent  and  qualified 
cardiologists  that  in  their  opinion  the  cause  of  the 
death  of  the  insured  was  a  gunshot  wound,  which 
produced  pain,  anguish  and  shock,  causing  the  in- 
sured's heart  to  develop  an  unusual,  abnormal 
rhythm,  which  in  turn  caused  a  functional  coronary 
insufficiency  and  his  death. 
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This  leslimony  was  not  based  merely  upon  liypo- 
thetical  Tacts  and  the  general  experience  of  the 
doctors  in  the  field  of  cardiology.  It  was  founded 
upon  their  personal  observation  of  the  insured  at 
close  quarters  over  a  period  of  two  days;  at  a  high 
altitude,  under  extremely  heavy  exertion,  at  meals 
and  at  rest.  It  was  based  upon  the  findings  of  one  of 
the  doctors  who  was  with  the  insured  at  the  very 
moment  of  his  death.  It  was  based  upon  a  thorough 
and  comprehensive  cardiac  examination  of  the  in- 
sured made  less  than  a  week  before  his  death,  with 
normal  findings,  the  electrocardiagraph  chart  of 
which  the  doctors  personally  examined.  It  was  also 
based  on  the  insured's  personal  and  medical  history. 

Certainl}^  the  foregoing  background  of  informa- 
tion furnishes  as  adequate  a  foundation  and  basis 
for  the  medical  opinions  as  to  the  cause  of  Mr.  Lyons' 
death  as  one  could  possibly  get  in  a  case  of  this  kind. 
The  opinions  of  the  doctors  were  not  based,  as  ap- 
pellants assert,  upon  speculation  and  conjecture,  but 
upon  personal  observation  and  long  experience  in 
the  field  of  cardiology. 

Appellants  would  have  this  Court  speculate  and 
conjecture  about  the  adequacy  of  the  foundation  for 
the  medical  opinions  of  these  qualified  expert  wit- 
nesses, and  substitute  its  own  opinion  for  theirs, 
based  upon  the  fact  that  the  doctors  in  their  testi- 
mony occasionally  used  such  language  as  "I  think," 
"it  is  my  belief,"  or  "I  must  assume." 
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This  captious  and  picayune  quibbling  over  de- 
tails of  terminology  could  conceivably  be  justified 
with  respect  to  certain  types  of  evidence,  but  in  this 
case  it  entirely  ignores  a  record  in  which  every  phase 
of  the  opinion  of  these  two  doctors  was  thoroughly 
searched  into  and  examined  for  hundreds  of  pages 
of  testimony. 

The  doctors  made  extremely  clear  to  the  trial 
judge  what  their  opinions  were,  and  what  the  bases 
of  those  opinions  were.  It  is  true  that  they  could  not 
state  those  opinions  with  absolute  certainty,  but  this 
is  not  required  by  law  or  logic.  To  characterize  the 
medical  opinions  in  this  of  all  cases  as  being  based 
upon  mere  speculation  and  conjecture  is  so  far- 
fetched as  to  be  frivolous. 

The  Testimony  Regarding  the  Cause  of  Death 

Both  Doctors  Rush  and  Chamberlain  testified  un- 
equivocally that  the  cause  of  the  death  of  the  insured 
was  the  gunshot  wound  (R.  227-228,  364,  375-377). 
It  is  true  that  no  one  was  with  Mr.  Lyons  at  the 
moment  of  the  commencement  of  the  fatal  incident, 
and  hence  there  is  no  direct  evidence  that  the  shot- 
gun blast  preceded  the  fatal  ventricular  arhythmia. 
To  conclude  from  this  fact  that  the  doctors  neces- 
sarily "assumed"  that  the  shotgun  blast  preceded 
the  heart  failure  and  caused  it,  however,  is  to  ignore 
the  major  portion  of  their  testimony.  The  doctors 
were  fully  examined  regarding  all  other  possibili- 
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ties  wliicli  iiiii^hl  have  caused  tlie  death  of  the  in- 
sured. Their  conclusion  was  arrived  at  by  a  process 
of  elimination.  They  were  familiar,  from  personal 
observation,  with  the  manner  in  which  Mr.  Lyons  did 
die,  and  on  the  basis  of  their  experience  knew  what 
factors  could  cause  death  in  that  manner.  They  were 
unable  to  account  for  what  they  knew  to  have  occur- 
red on  any  basis  but  the  necessary  conclusion  that 
the  shotgun  blast  preceded  and  initialed  the  chain  of 
events  which  followed. 

As  Dr.  Rush  stated,  in  explaining  his  answer  as 
to  the  cause  of  death  (R.  376-377) : 

"And  I  think  that  we  had  involved  in  it — this 
was  a  rather  unusual  type  of  sudden  death — in- 
asmuch as  it  involved  all  four  factors  that  we 
commonly  find  responsible  for  sudden  death. 
They  all  seemed  to  be  a  part  in  this  picture  to 
me.  That  is  the  reflex  phenomena  that  could 
produce  shock  and  heart  arhythmia,  passive 
congestion  which  the  autopsy  findings  stated 
were  present,  the  arhythmia  which  I  felt  myself 
had  to  be  present  with  the  findings  that  I  found 
when  I  was  there.  Yet,  I  know  it  could  not  have 
been  only  arhythmia  because  he  lived  too  long, 
and  he  couldn't  have  developed  the  pulmonary 
edema  and  passive  congestion  had  he  died  from 
just  the  arhythmia.  There  would  not  have  been 
the  time  element.  I  further  believe  that  this  is  a 
rather  unusual  type  of  case  and  I  can  only  draw 
the  conclusions  that  the  primary  thing  must 
have  been  the  ventricular  arhvthmia,  because  in 
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sudden  death  that  is  caused  by  any  strong 
emotional  factor  regardless  of  what  it  is.  It's 
felt  that  ventricular  arhythmia  and  primarily 
fibrillation  was  also  the  cause  of  death,  but  we 
know  that  particularly  now.  myocardial  infarc- 
tion is  responsible  for  it,  but  this  man  had  an 
autopsy  which  showed  that  he  did  not  have  a 
myocardial  infarction.  So  I  then  must  assume 
that  it  was  some  strong  emotional  factor  that 
initiated  it,  because  the  other  factors  were  not 
there.*' 

Similarly,  Dr.  Chamberlain,  when  asked  to  assume 
that  the  injuries  occurred  after  the  onset  of  the  heart 
failure,  stated  that  he  did  not  think  the  autopsy  find- 
ings justified  any  such  assumption  (R.  311-312). 

Certainly,  the  able  trial  court  was  fully  aware 
of  the  fact  that  there  was  no  direct  evidence  regard- 
ing the  time  element,  and  was  not  confused  into  be- 
lieving that  the  doctors  had  "assumed"  the  ver>'  fact 
in  issue  (R.  268).  The  court  permitted  plaintiff  to 
prove  that  the  medical  cause  of  death  was  the  shot- 
gun blast  (R.  227-228,  364,  375-377),  but  refused  to 
permit  the  plaintiff  to  prove  further  that  on  the 
basis  of  the  medical  evidence  the  shotgun  blast  must 
necessarily  have  preceded  the  chain  of  events  which 
led  to  the  insured's  death  (R.  256.  377-379). 

It  is  obvious  from  the  record  that  the  court  felt 
that  it  was  for  him  to  draw  the  conclusion  regarding 
the  time  sequence  based  upon  all  of  the  evidence  in 
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the  case,  and  his  complete  understanding  of  the 
issue  now  raised  by  appellants  is  illustrated  by  the 
colloquy  which  took  place  when  plaintiff  offered  to 
prove  affirmatively  by  the  testimony  of  Dr.  Rush 
that  the  shotgun  blast  must  have  preceded  the  fatal 
heart  incident  i  R.  403-404 »: 

"Mr.  Beebe:  May  the  Court  please,  the  plain- 
tiff respectfully  offers  to  prove  as  follows:  The 
witness  would  be  asked  to  assume  the  same 
facts  which  he  has  been  assuming  in  his  testi- 
mony in  this  case,  and  he  would  be  asked  to 
state  whether  he  has  any  opinion  as  to  whether 
there  were  any  outside  or  any  external  forces 
other  than  the  last  shotgun  blast  which  he  heard, 
which  could  probably  have  initiated  the  fatal 
heart  incident  of  February  10. 1953.  If  permitted 
to  answer  the  witness  would  say  that  he  has  an 
opinion,  and  if  asked  what  that  opinion  was,  he 
would  testify  that  in  his  opinion  there  was  no 
other  incident,  other  than  the  last  shotgun  blast 
that  he  heard  which  likely  or  probably  initiated 
the  fatal  heart  incident  of  February  10.  1953. 

The  Court:  Well,  counsel,  it  occurs  to  me  that 
that  matter  has  been  adequately  covered  by  the 
Doctor. 

Mr.  Beebe:  I  think  it  has  been  covered  by  a 
process  of  elimination,  it  has,  and  now  in  our 
effort  to  make  a  full  presentation,  we  simply 
want  to  present  it  in  the  positive  form,  and  we 
are  making  our  offer  of  proof  for  the  record. 

The  Court:  I  think  I  am  afraid  of  that  ques- 
tion, counsel,  I  think  I  would  be  afraid  for  the 
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record,  too.  I  think  that  it  has  been  adequately 
covered  by  a  process,  as  you  have  suggested,  of 
elimination,  possibly  by  sort  of  a  negative  ap- 
proach, but  I  think  I  have  a  complete  under- 
standing of  the  Doctor's  reasons  for  that,  and 
the  offer  of  proof  will  be  denied. 

Mr.  Beebe:  As  a  matter  of  fact,  your  Honor, 
under  the  circumstances,  the  plaintiff  will  with- 
draw her  offer  of  proof,"  J 

Medical  Terms 

In  order  to  comprehend  the  reasoning  process 
by  which  the  doctors  arrived  at  the  conclusion  that 
the  shotgun  wound  must  have  been  the  cause  of 
death,  an  understanding  of  some  of  the  medical 
terms  involved  in  the  case  is  necessary.  Without 
attempting  to  go  too  deeply  into  medical  science, 
plaintiff  wishes  to  set  forth  a  brief  discussion  of 
some  of  the  subjects  which  were  considered  in  the 
medical  testimony.  , 

Atherosclerosis  is  a  form  of  arteriosclerosis  or  a] 
hardening  of  the  arteries.  To  the  extent  of  its  pres- 
ence, it  reduces  the  caliber  of  the  artery.  It  is  the 
exception  to  find  a  man  of  the  insured's  age  who 
would  not  have  some  atheromatous  placques  in  the 
aorta  or  coronary  arteries  (R.  119-120,  269,  405). 

Aortic  insufficiency  refers  to  an  incompetence  of 
the  semilunar  valves  of  the  aorta  (R.  346-347).  It  is 
generally  caused  by  syphlitic  or  rheumatic  heart 
disease  (R.  224).  It  can  be  caused  by  arteriosclerosis, 
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bill  only  in  IJic  presence  of  sustained  hypertension 
of  a  moderate  or  severe  degree  (H.  2'M)).  In  any 
event,  that  is  a  type  of  aortic  insufficiency  which 
would  not  produce  a  severe  burden  on  the  heart  (R. 
240).  It  was  established  beyond  cavil  that  the  in- 
sured did  not  have  aortic  insufficiency  (R.  19,  223- 
224,  238-239,  240-241,  247-249,  252-253,  262-264,  314- 
315,320,346). 

Coronary  insufficiency  is  an  impairment  of  the 
blood  supply  of  the  heart  to  the  extent  that  it  is  un- 
able to  work  properly  (R.  267).  An  organic  coronary 
insufficiency  is  caused  by  occlusion  or  blocking  of 
the  coronary  arteries.  At  least  two  and  generally 
three  major  branches  of  the  coronary  blood  supply 
must  be  closed  before  a  witness  has  coronary  in- 
sufficiency (R.  236,  267,  272).  If  the  insured  had 
had  a  chronic  coronary  insufficiency,  the  autopsy 
would  have  shown  degenerative  change  or  fibrosis, 
showing  that  the  heart  had  been  poorly  nourished 
from  coronary  insufficiency  (R.  410).  It  would  also 
have  had  to  show,  as  above  indicated,  some  blockage 
of  the  coronary  arteries  by  a  clot,  embolus,  infarc- 
tion, or  occlusion. 

In  the  absence  of  autopsy  findings  which  would 
establish  the  existence  of  organic  coronary  insuf- 
ficiency, a  competent  cardiologist  can  determine  the 
existence  of  the  disease  by  observing  the  individual 
under  exercise  and  this  can  be  a  more  important 
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method  of  diagnosis  than  the  physical  findings  (R. 
268,500). 

The  other  type  of  organic  insufficiency  is  func- 
tional, which  can  occur  in  the  complete  absence  of 
any  coronary  disease  (R.  317,  323).  Anything  that 
would  prevent  enough  blood  from  going  through 
the  coronary  artery  to  take  care  of  the  nourishment 
of  the  heart  muscle  would  cause  coronary  insuf- 
ficiency (R.  401),  and  this  could  be  caused  not  only 
by  blockage  of  the  arteries  themselves  but  by  some 
interference  in  the  blood  supply,  such  as  hemor- 
rhage, shock  or  an  ineffective  heart  beat  (arhyth- 
mia)  (R.  234,  243,  290-291). 

Angina  pectoris  is  not  a  disease,  but  is  a  symptom 
associated  with  coronary  insufficiency  (R.  286). 
Angina  is  the  pain  of  coronary  heart  disease,  and 
generally  comes  on  during  the  peak  of  exertion, 
excitement  or  emotion  (R.  219). 

Ventricular  tachycardia  is  a  form  of  heart 
arhythmia  involving  a  pulse  of  around  220  (R.  340). 
It  is  not  incompatible  with  life  unless  it  changes 
over  to  one  of  the  other  irregular  rhythms,  which 
it  is  very  apt  to  do  (R.  339).  A  heart  rate  from  260 
to  300  is  called  ventricular  flutter  or  rapid  tachy- 
cardia (R.  291,  337).  This  condition  will  cause  the 
pain  symptoms  of  coronary  insufficiency,  due  to 
a  deficient  blood  supply  on  a  functional  basis  (R. 
277,  307,  317,  340-341).  If  the  rate  goes  faster  than 
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300,  it  is  called  venlricular  fibrillation  (R.  3.37). 
Neither  ventricular  flutter  nor  ventricular  fibrilla- 
tion are  compatible  with  life  if  they  continue  long 
enough,  because  the  heart  beat  is  not  capable  of  cir- 
culating the  blood  (R.  341). 

The  various  arliythmias  can  be  caused  by  any- 
thing which  stimulates  the  nervous  system  (R.  2(S7) 
such  as  fright,  shock,  or  pain  (R.  287,  303-304).  The 
symptoms  are  that  the  patient  first  gets  a  sensation 
of  weakness,  and  in  a  matter  of  three  to  five  seconds 
develops  a  cold,  clammy  pallor  or  cyanosis.  If  it 
continues,  the  patient  becomes  unconscious.  By  this 
time,  stertorous  breathing  will  develop,  and  the  pa- 
tient dies  of  cerebral  anoxia  (R.  341-342).  A  purring 
sensation  felt  in  the  chest  of  an  unconscious  patient 
is  an  objective  finding  of  ventricular  flutter  or 
fibrillation  (R.  229-230,  292,  407). 

Medical  shock  is  a  mechanism  which  is  not  well 
understood  (R.  242),  but  its  effect  on  the  heart  is 
caused  by  the  fact  that  the  blood  tends  to  pool  in 
reservoirs  in  the  venous  system  and  the  blood  pres- 
sure drops  strikingly  (R.  242-243).  This  causes 
undernourishment  of  the  heart  muscle  (R.  250). 
Shock  is  a  predisposing  factor  to  ventricular  fibrilla- 
tion (R.  289).  Among  the  common  causes  of  shock 
are  injury  and  strong  emotion  such  as  fright  (R. 
328-329).  Thus,  shock  results  in  the  heart  getting  too 
little  blood  supply  by  reason  of  the  pooling  of  the 
blood  and  the  consequent  lowering  of  the  blood 


20 


pressure,  at  the  precise  time  it  needs  more  by  reason 
of  adrenalin  pouring  out  of  the  adrenal  glands,  caus- 
ing a  wasting  of  the  oxygen  which  is  already  in  the 
heart  (R.  254). 

With  this  background  it  is  perhaps  somewhat 
easier  to  understand  and  explain  the  mechanism  by 
which  the  doctors  believed  the  shotgun  wound 
caused  the  death  of  Mr.  Lyons,  and  their  reasons 
for  believing  that  to  be  the  most  probable  cause  of 
the  ventricular  fibrillation  which  developed. 

The  Mechanism  by  Which  the  Shotgun  Wound  Caused 
Death 

For  a  variety  of  reasons,  based  upon  their  own 
observation  of  the  insured,  his  medical  history,  and 
the  autopsy  findings,  the  doctors  concluded  that  the 
insured  was  not  suffering  either  from  aortic  insuf- 
ficiency or  organic  coronary  insufficiency^  prior  to 
his  death.  As  Dr.  Rush  stated,  he  had  to  assume  that 
something  started  the  chain  of  events  leading  to  Mr. 
Lyons'  death  (R.  372).  Shock  was  a  part  of  the 
situation,  because  the  insured  was  pulseless,  cold 
and  clammy  (R.  375).  He  had  a  disturbed  heart 
rhythm,  which  Dr.  Rush  could  feel  in  his  chest  (R. 
375-376).  That,  however,  was  not  the  sole  cause  of 
the  death  because  he  would  not  have  lived  long 
enough  to  have  developed  the  pulmonary  edema  and 
passive  congestion  had  he  died  from  just  the 
arhythmia  (R.  377).  The  shock  and  arhythmia  were 
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probably  caused  by  llic  same  exlerual  cause  {[{. 
427).  As  previously  described,  arhylhmia  failed  to 
produce  circulation  and  caused  passive  congestion 
and  damage  to  the  blood  vessels,  the  shock  caused 
the  blood  to  pool  in  reservoirs  in  the  venous  system, 
and  at  the  same  time  it  caused  a  wasting  of  the 
oxygen  in  the  heart  muscle  which  aggravated  the 
arhythmia  so  the  process  became  irreversible  and 
resulted  in  ventricular  flutter,  fibrillation  and  death 
(R.  228-232,  242-243,  254-255,  291-295,  375-377,  394- 
395,  406-408,  409-410). 

The  Appellants'  "Equally  Probable  Causes" 

The  process  of  elimination  by  which  the  doctors 
arrived  at  their  conclusions  can  perhaps  be  best  ex- 
plained by  a  discussion  of  the  various  so-called 
*'equally  probable  causes"  offered  by  the  defendants 
as  an  explanation  for  the  death  of  the  insured.  Thus, 
the  first  possibility,  that  the  insured  might  have  suf- 
fered a  sudden,  fatal  heart  attack  notwithstanding 
his  negative  case  history  and  normal  cardiac  tests 
was  rejected  by  the  doctors  for  a  number  of  reasons. 
(It  should  be  noted,  in  this  connection,  that  the  de- 
fendants in  their  Brief  fail  to  specify  the  type  of 
"fatal  heart  attack"  to  which  they  now  refer.  Pre- 
sumably they  mean  a  sudden  heart  failure  or  heart 
standstill.)  Dr.  Chamberlain  stated  (R.  230): 

"Now,  a  man  whose  heart  suddenly  stops  does 

not  develop  manifestations  of  congestive  heart 

failure  in  a  half  minute." 
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Similarly,  he  further  stated  (R.  257) : 

"The  answer  is  that  I  believe  as  I  stated  before 
that  sudden  death,  that  sudden  standstill  of  a 
heart,  for  example,  doesn't  result  in  evidence 
of  congestion  in  the  liver.  Sudden  standstill  does 
not  result  in  evidence  of  congestion  of  the  liver 
or  evidence  of  congestion  in  the  lungs  such  as 
was  described  here.  That  sort  of  thing  takes 
minutes  of  life  and  blood  flow  for  a  period  of 
at  least  a  few  minutes." 

Dr.  Chamberlain  further  testified  that  hardly  any 
patients  who  have  a  cardiac  standstill  develop  an 
abnormal  heart  rhythm  (R.  292).  The  abnormal 
rhythm  and  the  congestion  of  the  lungs  (pulmonary 
edema)  were  both  observed  directly  and  personally 
by  Dr.  Rush  (R.  187).  The  autopsy  findings  con- 
firmed the  existence  of  lung  congestion  and  added 
the  further  fact  of  congestion  of  the  liver.  It  was 
therefore  apparent  to  the  doctors,  on  the  basis  of 
what  Dr.  Rush  had  observed  and  felt  at  the  time  of 
death,  that  this  was  not  a  case  of  a  sudden  cardiac 
standstill. 

If  by  "fatal  heart  attack"  defendants  refer  to  some 
other  type  of  seizure,  it  could  not  have  been  a  coro- 
nary thrombosis,  because  there  was  no  clot  or 
embolus  found  by  the  autopsy  surgeons  (Ex.  14), 
nor  did  they  find  a  miocardial  infarction.  There  was 
no  finding  of  fibrosis  (R.  410).  It  was  clearly  not 
a  case  of  aortic  insufficiency  (R.  223-224,  238-239, 
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240-241,  247-249,  202,  314-315,  320),  wJiicli  was  the 
erroneous  conclusion  drawn  by  the  autopsy  sur- 
geons from  the  pliysical  findings  they  made,  nor  was 
there  any  organic  coronary  insufficiency  (U.  235, 
230-237,  2()7,  271-272,  285-286). 

The  second  suggestion  made  by  defendants  is  that 
the  "derangement  within  the  heart"  found  by  the 
autopsy  surgeons  might  have  precipitated  the  fatal 
heart  attack.  The  only  findings  made  by  the  autopsy 
surgeons  which  might  justify  this  description  were 
the  presence  of  atheromatous  placques  and  the 
diminishment  of  caliber  of  the  coronary  arteries. 
The  doctors  testified  that  the  insured's  heart  was 
normal  for  his  age  (R.  251-253,  269-270,  357-358), 
that  the  presence  of  atheromatic  placques  was  not 
a  serious  finding  in  the  absence  of  any  heart  mur- 
mur (R.  213),  and  that  they  played  no  part  in  con- 
nection with  the  death  of  the  insured  (R.  256).  The 
diminishment  of  the  coronary  arteries  is  also  not  a 
serious  finding  in  the  absence  of  an  occlusion  of 
several  of  the  major  branches  of  the  coronary  ar- 
terial system  (R.  236,  267,  271-272),  and  there  was 
no  such  finding.  Moreover,  the  pain  of  coronary 
heart  disease  comes  on  at  the  peak  of  exertion  (R. 
219).  Aside  from  the  autopsy  findings.  Dr.  Rush 
testified  that  the  personal  observation  he  made  of 
the  insured  under  the  most  severe  kind  of  exertion 
would  be  an  extremely  important  factor  in  reaching 
his  conclusions  (R.  500),  perhaps  more  important 
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than  the  autopsy  findings  in  any  event.  The  so- 
called  "derangement"  within  the  heart  of  the  in- 
sured revealed  by  the  autopsy  was  such  as  would 
most  probably  have  been  found  in  any  man  of  his 
age  (R.  269),  and  it  would  have  been  exceptional 
if  such  findings  had  not  been  made  (R.  119-120). 

The  third  "equally  probable  cause"  is  that  the 
insured's  chest  pains  of  February  3  were  attacks  of 
angina  pectoris.  The  insured  had  a  thorough  cardiac 
examination  by  a  specialist  in  internal  medicine  for 
the  sole  and  precise  purpose  of  determining  the 
cause  of  the  insured's  pains  at  that  time.  All  of  the 
tests  were  normal,  and  the  pains  were  diagnosed 
as  heart  fatigue.  Surely  the  considered  conclusion  of 
a  competent  specialist  engaged  in  trying  to  deter- 
mine the  precise  question  of  the  cause  of  the  chest 
pains  of  that  date  is  a  reasonable  basis  for  the  con- 
clusion that  they  were  what  he  said  they  were  and 
not  something  else.  The  reasons  Mr.  Lyons  did  not 
have  angina  are  also  discussed  in  the  following  para- 
graph. 

The  fourth  possibility  mentioned  is  that  an  attack 
of  angina  pectoris  could  have  precipitated  the  fatal 
heart  attack.  Dr.  Chamberlain  definitely  testified 
that  "the  evidence  is  strongly  against  the  fact  that 
he  could  have  had"  (R.  285).  The  record  establishes 
that  angina  pectoris  is  not  a  disease  itself,  but  is  the 
symptom  of  coronary  heart  disease  (R.  219,  285), 
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also  known  as  coronary  insufficiency  (H.  2<S()j. 
There  can  be  no  coronary  insufficiency  without  the 
occlusion  of  several  branches  of  the  coronary  artery 
(R.  236,  267,  271-272).  Moreover,  angina  comes  on 
at  the  peak  of  exertion  (R.  219),  not  thirty  or  forty 
minutes  later  (R.  285-286,  485),  and  there  is  no 
reason  to  suppose  that  the  insured,  who  had  battled 
a  large  marlin  for  thirty  minutes  the  day  before,  and 
had  climbed  an  80  to  100  foot  sand  dune  more  than 
half  an  hour  before  without  visible  signs  of  discom- 
fort (R.  157,  179,  485),  should  suddenly  develop 
angina  pectoris  pains  w^hile  moving  approximately 
thirty  yards  (R.  181),  in  the  course  of  shooting  sev- 
eral doves.  If  two  experienced  cardiologists  can 
state,  on  the  basis  of  their  personal  observation  of 
Mr.  Lyons  under  severe  exertion,  that  he  did  not  have 
coronary  insufficiency,  there  is  certainly  no  reason 
why  this  Court  should  hold  that  the  trial  court  had 
no  right  to  accept  that  conclusion. 

Defendants'  fifth  speculation  about  "equally 
probable  causes"  is  that  the  insured  might  have  been 
engaged  in  exertion  which  precipitated  the  heart 
attack  during  the  few  minutes  that  he  w^as  separated 
from  Dr.  Rush.  In  the  first  place,  he  was  found  only 
thirty  yards  from  the  place  where  Dr.  Rush  left 
him,  and  had  been  shooting  doves  with  some  regu- 
larity in  the  interim  (R.  181-184).  It  is  a  reasonable 
assumption  that  a  hunter  waiting  for  birds  to  come 
over  would  not  have  been  engaged  in  any  more 
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activity  than  was  necessary.  Moreover,  as  just  stated, 
Drs.  Chamberlain  and  Rush  had  observed  the  in- 
sured under  the  most  strenuous  type  of  exertion 
in  playing  a  marlin  on  the  previous  day,  and  under 
quite  substantial  exertion  in  climbing  a  sand  dune 
shortly  before,  with  no  ill  effects.  They  concluded 
from  their  own  observations  that  it  was  not  exer- 
tion which  precipitated  the  fatal  ventricular  fibrilla- 
tion (R.  285-286,  391-392). 

The  sixth  conjecture  made  by  the  defendants  is 
that  a  viscus  reflex  from  a  gall  bladder  attack  might 
have  precipitated  the  fatal  incident.  Dr.  Rush  (R. 
446-448,  449),  and  two  of  defendants'  witnesses  (R. 
566,  634),  all  testified  that  the  gallstone  found  upon 
autopsy  could  not  have  passed  through  the  cystic 
duct  without  evidence  of  tearing  and  trauma 
observable  on  autopsy.  No  such  finding  was  made. 
Dr.  Rush  was  of  the  opinion  that  the  gallstone  had 
passed  through  the  duct  long  before,  when  it  was 
smaller,  because  a  stone  of  that  size  could  probably 
not  have  passed  through  the  duct  at  all  (R.  446-447). 
Roth  Drs.  Rush  and  Chamberlain  were  of  the 
opinion  that  the  gallstones  had  nothing  to  do  with 
the  insured's  death  (R.  258-259,  395). 

The  seventh  "equally  probable  cause"  appears 
to  answer  itself.  Drs.  Rush  and  Chamberlain  were 
of  the  opinion  that  a  coronary  occlusion  or  mio- 
cardial  infarction  did  not  occur  in  this  case  because 
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there  was  no  evidence  thai  it  did  occur.  U  is  a  little 
difficult  to  see  wliat  more  can  be  said  in  this  regard. 
The  same  reasoning  would  apply  to  almost  any 
pliysical  condition  which  the  ingenuity  of  defend- 
ants' counsel  might  dream  up  at  this  stage  of  the 
proceedings.  The  doctors  testified  as  to  what,  in 
their  opinion,  caused  the  death  of  tlie  insured.  It 
would  be  absurd  to  require  them  also  to  testify  as 
to  their  personal  knowledge  of  the  absence  of  each 
and  every  other  conceivable  possibility,  when  there 
was  no  evidence  to  support  the  existence  of  such 
possibilities.  Moreover,  the  autopsy  report  did  not 
show  either  of  these  conditions. 

The  eighth  "cause"  is  that  possibly  something 
else  precipitated  the  cardiac  arhythmia.  The  doctors 
testified  as  to  the  accepted  causes  of  such  condition, 
and  gave  their  reasons  for  eliminating  causes  other 
than  some  external  factor  producing  a  pain,  shock, 
anguish  reflex  (R.  227-331,  376-377). 

Incidentally,  defendants  once  again  use  the  phrase 
"superficial  pain"  for  wdiich  counsel  was  corrected 
during  the  course  of  the  trial  (R.  439).  The  evidence 
is  that  the  injuries  w^ere  superficial  and  that  super- 
ficial injuries  are  very  painful  (R.  303-304).  There 
is  nothing  in  the  record  to  justify  the  statement 
that  the  pain  was  superficial. 

Each  of  the  suggested  "causes,"  therefore,  are 
shown  to  have  been  considered,  discussed  and  re- 
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jected.  The  Court  was  required  to  arrive  at  an 
opinion  regarding  the  most  probable  cause  of  Mr. 
Lyons'  death,  and  the  foregoing  discussion  illus- 
trates the  ample  reasons  he  had  for  refusing  to 
accept  the  "causes"  now  proffered  by  appellants. 

Appellants'  Other  Arguments 

It  is  not  our  intention  to  follow  appellants  down 
every  legal  and  factual  blind  alley  in  their  argu- 
ment. Nevertheless,  some  of  the  more  egregious 
misstatements  should  be  noted.  Thus,  at  p.  35  it  is 
stated  that  Dr.  Rush  and  Dr.  Chamberlain  concluded 
that  the  autopsy  surgeons  were  incompetent  to  de- 
termine the  cause  of  death.  Apparently  appellants' 
attorneys  have  likewise  reached  that  conclusion,  as 
aortic  insufficiency,  which  the  autopsy  surgeons 
concluded  to  be  the  probable  cause  of  death,  is  sig- 
nificantly missing  from  their  list  of  "equally 
probable  causes."  There  are  a  number  of  reasons 
why  Mr.  Lyons  could  not  have  had  aortic  insuf- 
ficiency (R.  121-122,  123,  223-224,  239,  247-248,  262), 
but  suffice  it  to  say  that  Drs.  Rush  and  Chamberlain 
both  testified  that  they  could  have  diagnosed  aortic 
insufficiency  at  sight  because  of  a  leaping  pulsation 
of  the  neck  vessels  which  would  be  more  noticeable 
if  a  man  were  under  exertion  as  Mr.  Lyons  was  while 
playing  the  marlin  (R.  238-239,  319-320,  444). 

Defendants  then  go  on  to  state  that  plaintiff  must 
accept  the  "corollary  premise"  that  there  is  no  com- 
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pclcnl  evidence  llial  any  ol'  the  condilioiis  not  lomid 
by  the  autopsy  did  not  exist.  This  does  not  follow 
at  all.  Because  the  autopsy  surgeons  drew  an 
erroneous  conclusion  from  the  conditions  they 
found  to  exist  as  to  the  cause  of  death  does  not  in- 
dicate in  any  way  that  other  conditions  which  they 
did  not  find  to  exist  were  present.  The  court  could 
very  well  find,  and  undoubtedly  did,  that  while 
the  Mexican  surgeons  were  competent  to  perform 
an  autopsy  and  describe  what  they  saw,  they  were 
not  sufficiently  qualified  cardiologists  or  pathol- 
ogists to  draw  the  correct  conclusions  from  what 
they  found.  Drs.  Rush  and  Chamberlain,  on  the 
other  hand,  were  eminently  qualified  cardiologists, 
fully  capable  of  drawing  the  correct  conclusions 
from  all  the  evidence  including  that  which  the 
autopsy  did  reveal  and  failed  to  reveal  (R.  265,  268, 
500). 

With  respect  to  the  question  of  chest  pains,  at 
pages  35  and  36  of  their  Brief  the  defendants  rely 
upon  the  notes  of  Dr.  McBride  and  the  fact  that  he 
cautioned  Mr.  Lyons  against  "tramping  around 
fields,"  but  ignore  the  testimony  of  Dr.  McBride  that 
he  found  Mr.  Lyons'  heart  to  be  normal  and  diag- 
nosed his  pains  as  resulting  from  heart  fatigue  due 
to  emotional  stress  (Ex.  2,  p.  4).  They  further  ig- 
nore the  fact  that  Dr.  McBride's  caution  against 
"tramping  around  fields"  was  based  upon  the  fact 
that  he  wanted  Mr.  Lyons  to  get  as  much  rest  as  pos- 
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sible  (Ex.  2,  p.  8),  and  not  upon  fear  of  the  con- 
sequences. 

Moreover,  Dr.  Chamberlain  testified  that  most 
patients  who  come  to  a  heart  specialist  have  no 
heart  disease,  and  that  the  pains  in  their  chest  are 
generally  fatigue  (R.  145-146,  237).  In  fact,  despite 
the  statement  by  the  defendants  that  "constricting 
chest  and  arm  radiation  pains  are  to  considered 
'angina  pectoris',"  the  evidence  is  that  (R.  145) : 

"Awareness  of  the  beating  of  the  heart,  ir- 
regularity of  the  pulse,  and  especially  pain  in 
the  chest  very  often  radiating  down  the  arms, 
which  come  on  as  a  pattern  effect.  In  other 
words,  many  of  the  people  we  see,  when  they 
get  tired,  they  have  a  chest  ache  that  is  com- 
monly thought  of  as  part  of  fatigue,  and  the 
person  will  get  an  ache,  and  they  think  that  it  is 
heart  trouble  and  so  they  get  a  chest  ache."  (Em- 
phasis supplied). 

Dr.  Chamberlain  testified  that  such  pains  are 
considered  angina  until  proven  otherwise,  not  be- 
cause that  is  the  commonest  cause,  but  because  it 
is  so  serious  (R.  284). 

Far  from  the  fact  being  that  "Dr.  McBride's  rec- 
ord affirmatively  establishes  as  a  fact  the  chest  pains 
resulted  from  attacks  of  angina  pectoris,"  as  stated 
by  defendant,  the  testimony  of  Dr.  McBride  affirm- 
atively establishes  precisely  the  contrary. 
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Witli  rcspccl  lo  llic  siihjccl  of  cxcrlion,  Drs.  lUish 
and  Chamberlain  are  staled  lo  speculale  as  to  tiie 
exertion  expended  by  the  insured  prior  to  his  fatal 
heart  attack.  Certainly  the  court  might  appropriately 
conclude  that  the  exertion  expended  by  the  insured 
in  moving  thirty  yards  while  shooting  four  doves 
was  not  comparable  to  the  exertion  of  playing  a 
200-lb.  martin  for  half  an  hour  or  climbing  a  100- ft. 
sand  dune.  The  doctors  reached  the  medical  con- 
clusion that  the  insured  did  not  suffer  a  heart  attack 
as  a  result  of  exertion,  because  they  had  had  an  ex- 
cellent opportunity  to  observe  his  reactions  under 
violent  exertion. 

Appellants  state  that  Dr.  Chamberlain's  testimony 
to  the  effect  "that  an  abnormal  rhythm  is  more  apt 
to  develop  in  the  heart  as  a  result  of  some  underlying 
disease  (R.  229)  and  an  emotional  factor  would  not 
precipitate  coronary  insufficiency  unless  there  was 
something  else  physically  which  intervened  (R. 
274-275),  infers  (sic)  a  diseased  condition  existed 
in  the  insured's  heart."  It  is  not  surprising  that  ap- 
pellants desire  to  draw  this  inference.  The  trial 
court,  however,  did  not  do  so,  and  his  conclusion  is 
amply  supported  by  the  competent  testimony  of 
qualified  witnesses  to  the  effect  that  Mr.  Lyons' 
heart  was  normal  (R.  252-253,  269,  278,  343,  357- 
358).  These  medical  w^itnesses  based  their  conclus- 
ions not  only  on  the  autopsy  report,  but  on  their 
personal  observation  of  the  insured  under  heavv 
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exertion.  Moreover,  the  doctor  who  less  than  a  week 
before  insured's  death  had  performed  a  thorough 
cardiac  examination  also  concluded  that  Mr.  Lyons' 
heart  was  normal  (Ex.  2,  p.  4).  Appellants  have 
throughout  these  proceedings  demonstrated  a  will- 
ingness to  infer  from  the  fact  that  the  insured's 
death  involved  heart  failure,  that  there  was  some- 
thing else  wrong  with  his  heart  before  that  moment. 
On  the  basis,  however,  of  substantial  evidence,  the 
trial  court  rejected  this  conclusion,  determined  that 
the  heart  of  the  insured  was  normal,  and  that  the 
gunshot  wound  caused  a  reaction  which  culminated 
in  an  ineffective  beating  of  the  heart  and  death. 

Defendants'  Authorities 

The  authorities  cited  by  defendant  all  arise  out 
of  varying  factual  situations  with  respect  to  the 
sufficiency  of  the  evidence  to  support  the  facts  re- 
quired to  be  proved.  None  of  them  even  remotely 
resemble  the  instant  situation  with  respect  to  either 
the  quantity  or  quality  of  medical  evidence,  and 
there  does  not  seem  to  be  any  point  in  discussing 
all  of  them.  The  case  of  McKay  v.  State  Indiistriat 
Accident  Commission,  161  Or  191,  87  P2d  202  (1939), 
however,  is  worthy  of  attention  because  it  discusses 
the  Oregon  rule  relating  to  the  basing  of  an  in- 
ference upon  an  inference.  In  their  lengthy  quota- 
tion from  the  McKay  case  the  defendants  signifi- 
cantly omit  the  following  passage  with  respect  to 
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I  lie  rule: 

"We  will  not  extend  this  opinion  unduly  by 
analyzing  these  and  like  deeisions,  but  we  are 
confident  that  even  the  critics  of  the  doctrine 
would  not  question  the  soundness  of  the  results 
arrived  at  in  these  cases,  althoui^h  they  mif^ht 
prefer  a  different  ratio  decidendi.  The  purpose 
of  the  rule  is  not  to  inhibit  our  inveterate  reason- 
ing processes;  it  is  merely  a  means  of  testing 
logically  the  relevancy  or  sufficiency  of  evi- 
dence to  prove  a  fact  in  dispute.  It  does  not  for- 
bid judgments  based  on  circumstantial  evi- 
dence, for,  as  Mr.  Justice  McBride  said  in  State 
V.  Clark,  99  Or.  628,  666, 196  P  360: 

'One  fact  may  give  rise  to  a  single  inference, 
or  it  may  give  rise  to  several  inferences,  or  a 
logical  conclusion  may  be  drawn  from  a  multi- 
tude of  detached  circumstances  so  related  to 
each  other  and  to  the  fact  to  be  proved  that  it 
would  be  illogical  to  assume  that  they  could  all 
exist  coincidentally  and  the  fact  in  dispute  be 
nonexistent'." 

In  the  McKay  case,  there  w^as  evidence  that  McKay 
suffered  an  electric  shock,  and  that  while  driving 
home  some  time  later  his  car  suddenly  veered  off 
the  road,  causing  a  head  wound  sufficient  to  cause 
death.  There  was  no  evidence  whatsoever  of  an 
injury  to  the  heart.  It  was  impossible  in  that  case 
to  arrive  at  the  conclusion  that  the  deceased  had  had 
a  heart  fibrillation  except  from  the  fact  that  he  had 
died,  wdiereas  in  the  instant  case  Dr.  Rush  personally 
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felt  the  fibrillation  caused  by  the  gunshot  wound, 
and  the  autopsy  findings  of  lung  and  liver  conges- 
tion confirmed  its  existence. 

The  defendant  suggests,  citing  Lippold  v.  Kidd, 
126  Or  160,  269  P  210  (1928)  that: 

"Difficulty  in  establishing  a  fact  should  not 
prompt  the  court  to  dispense  with  proof  and  im- 
pose a  liability  upon  one  who  did  not  inflict 
the  injury." 

We  certainly  have  no  quarrel  with  this  conclusion. 
On  the  other  hand,  the  difficulty  of  proof  certainly 
affects  the  amount  of  evidence  necessary  to  con- 
stitute a  preponderance,  once  the  fact  in  question 
has  been  satisfactorily  established.  After  all,  as  the 
Oregon  Court  pointed  out  in  Mt.  Emily  Timber  Co.  v. 
Oregon-Washington  R.  &  N.  Co.,  82  Or  185,  201,  161 
P  398  (1916),  "The  law  does  not  require  demonstra- 
tion; that  is,  such  a  degree  of  proof  as,  excluding 
possibility  of  error,  produces  absolute  certainty,  be- 
cause such  proof  is  rarely  possible.  *  *  *"  The  mech- 
anism of  death  which  the  doctors  described  was  ad- 
mittedly an  unusual  one.  On  the  basis  of  all  of  the 
facts  before  them,  including  their  own  personal  ob- 
servation of  the  insured,  they  concluded  that  it 
was  nevertheless  the  most  probable  cause  of  his 
death.  The  trial  court  accepted  this  conclusion  as 
it  had  every  right  to  do. 
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Relevant  Oregon  Cases 

In  discussing  the  lengtiiy  collection  of  Oregon  au- 
tliorities  whicii  tliey  cite,  defendants  significantly 
omit  to  mention  the  two  cases  decided  by  the  Su- 
preme Court  of  Oregon  within  the  last  year  dealing 
with  policy  provisions  similar  to  those  in  question. 
Both  of  those  cases  are  in  point,  and  the  rule  laid 
down  in  those  opinions  goes  considerably  further 
than  would  be  necessary  to  sustain  the  decision  of 
the  trial  court  here. 

In  both  Todd  v.  Occidental  Life  Ins.  Co.,  62  Or. 
Adv.  Sh.  675,  295  P2d  870  (1956),  withdrawn  on  re- 
hearing 63  Or.  Adv.  Sh.  333,  303  P2d  492  (1956),  and 
LaBarge  v.  United  Ins.  Co.,  63  Or.  Adv.  Sh.  345,  303 
P2d  498  (1956),  confirmed  on  rehearing  64  Or.  Adv. 
Sh.  81,  306  P2d  380  (1957),  the  insured  was  suffer- 
ing from  a  condition  which,  to  use  the  language  of 
the  trial  court's  opinion  here  (Glens  Falls  R.  18; 
Lloyd's  R.  20)  was:  "less  than  perfect  when  meas- 
ured by  a  standard  of  perfection." 

In  both  cases,  the  insured  had  osteoarthritis  which 
was  not  a  disabling  condition  prior  to  his  accidental 
injury,  and  in  both  cases  the  combination  of  the 
injury  and  the  arthritis  caused  the  insured  to  be 
disabled.  In  the  Todd  case,  there  was  the  further 
factor  that  the  evidence  showed  that  the  amount  of 
arthritis  which  the  insured  had  was  normal  for  his 
age. 
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In  the  first  Todd  opinion,  the  court  held  that  since 
the  disability  would  not  have  existed  without  the 
concurrence  of  the  arthritis,  the  arthritis  was  a  con- 
curring cause  thereof,  and  hence  the  insured  could 
not  recover  under  his  policy.  On  rehearing,  how- 
ever, this  conclusion  was  withdrawn  and  the  court 
stated  that:  "it  seems  only  logical  that  it  [i.e.  the  in- 
surance company]  accepts  the  risks  of  infirmity 
which  are  generally  considered  normal  to  mankind 
at  the  various  stages  of  life,  and,  therefore,  that 
osteoarthritis,  which  in  common  parlance  may  be 
considered  normal  from  that  wiiich  would  be  con- 
sidered abnormal,  cannot  be  considered  a  concur- 
ring cause  of  disability." 

On  the  same  day,  the  court  handed  down  its  de- 
cision affirming  a  judgment  for  the  insured  in  the 
LaBarge  case  and  saying: 

"Plaintiff  LaBarge  has  been  disabled  by 
rheumatoid  arthritis,  which,  but  for  the  acci- 
dental injury,  would  not  have  impaired  his 
ability  to  work  in  any  manner.  In  the  light  of 
such  facts,  the  determination  of  the  jury  that  the 
arthritic  condition  was  not  an  'other  cause'  of 
the  disability  will  not  be  disturbed."  (Citing 
cases). 

On  rehearing  of  the  LaBarge  case,  the  Court  once 
again  re-examined  the  question  of  causation  and 
the  authorities  at  length.  It  stated: 

"Certainly,  physical  differences,  as  is  recog- 
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nized  in  Todd  v.  OccidenUd  Life  Ins.  Co.  of  Cali- 
fornia  Or ,  'MYA  P2(l  492,  render  sonic 

more  susceptible  to  the  sustaining  of  crippling 
disabilities  after  trauma  than  others,  but  unless 
the  differences  are  great  enougli  in  and  of  them- 
selves to  threaten  imminent  disability  of  the 
kind  actually  resulting,  they  cannot  later  be  said 
to  have  been  the  cause  of  the  disability." 

The  Court  further  said: 

"The  evidence  brings  this  case  fully  within 
the  rule  which  treats  abnormalities  as  dormant 
when  they  do  not  prevent  the  insured  from 
going  about  his  daily  activities  and  earning  his 
livelihood.  When  such  is  the  case,  the  abnor- 
mality is  not  deemed  the  cause  if  an  accident 
happens  which  lowers  the  resistance  and  there- 
by permits  the  dormant  condition  to  disable 
the  insured." 

Applying  the  rules  of  these  decisions  to  the  in- 
stant case,  we  arrive  at  precisely  the  result  which 
was  reached  by  the  able  trial  court,  who  stated  in 
his  opinion  (Glens  Falls  R.  17,  Lloyd's  R.  19) : 

"The  trial  consumed  a  considerable  number 
of  days.  Six  eminent  heart  specialists,  and  sev- 
eral other  highly  qualified  medical  specialists 
testified  at  great  length.  The  court  having  been 
placed  in  the  uninviting  position  of  testing  the 
sharply  conflicting  conclusions  of  the  medical 
experts  with  respect  to  the  manner  of 
occurrence  of  the  death,  it  has  reviewed  the  testi- 
mony and  the  record,  and  has  been  convinced 
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by  a  preponderance  of  the  evidence  that  the 
assured  at  the  time  of  his  death  was  a  vigorous, 
robust  man  of  normal  health  for  his  age;  that 
the  condition  of  his  heart  and  arteries,  while 
less  than  perfect  when  measured  by  a  standard 
of  perfection,  was  'normal'  and  'healthy'  and 
not  diseased  within  the  meaning  of  those  words 
for  purposes  of  the  policies  in  question;  that 
on  February  10,  1953,  an  accidental  discharge 
of  assured's  shotgun  resulted  in  injury  to  the 
assured  to  the  extent  of  powder  burns  and  at 
least  one  gunshot  pellet  being  propelled  into 
his  face;  that  as  a  consequence  of  these  bodily 
injuries  a  shock  reaction  commenced  in  the 
assured  which  terminated  with  heart  failure; 
that  although  a  heart  which  was  perfect  when 
measured  on  an  absolute  standard  would  have 
withstood  the  pain  and  shock  of  the  injuries  re- 
ceived by  the  assured,  many  hearts  which  are 
considered  in  view  of  the  age  and  general  con- 
dition of  their  possessors  normal  and  robust, 
and  not  diseased  within  the  meaning  of  the 
policies  in  question,  might  have  succumbed  to 
injuries  and  shock  such  as  those  received  by  the 
assured;  that  the  assured  in  fact  succumbed  by 
reason  of  the  injuries  and  resultant  shock  he 
accidentally  sustained;  and  that  the  plaintiff 
has  sustained  his  burden  of  proof  on  all  matters 
before  the  court." 

In  view  of  the  Todd  and  LaBarge  decisions, 
defendants'  argument  that  the  death  of  the  insured 
was  caused  or  contributed  to  by  disease  is  clearly 
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willioiil  nu'ril.  There  is  iniij)le  evidence,  under  liie 
Todd  decision,  that  insured's  heart,  though  not  per- 
fect, was  normal  for  his  age.  The  LaBarge  case  holds 
that  abnormalities  which  do  not  interfere  with  the 
insured's  living  a  normal  life  cannot  be  considered 
the  cause  of  a  subsequent  disability.  Certainly,  any 
"abnormalities"  in  Mr.  Lyons'  heart,  even  if  it  be 
held  not  to  have  been  normal  despite  the  testimony 
that  it  was,  did  not  interfere  with  his  living  a  normal 
existence.  Moreover  the  record  establishes  that  the 
condition  of  his  heart  was  such  that  he  would  not 
have  died  when  he  did  except  for  the  accidental 
shotgun  wounds.  See  LaBarge  decision  at  64  Or. 
Adv.  Sh.  91. 

Other  Authorities 

The  large  number  of  Oregon  cases  cited  b}^  de- 
fendants all  arise  out  of  wholly  dissimilar  factual 
circumstances,  and  a  discussion  of  them  would  be 
fruitless.  The  argument  that  because  there  is  no 
direct  evidence  of  the  shotgun  blast  having  preceded 
the  insured's  heart  attack,  the  findings  of  the  court 
must  necessarily  have  been  based  upon  speculation 
and  conjecture  is  one  that  has  been  rejected  in  a 
number  of  cases.  This  Court,  for  instance,  in  order 
of  United  Commercial  Travelers  v.  Groves,  130 
F2d  863  (CCA  9, 1942),  a  case  arising  out  of  the  State 
of  Washington  where  the  law  with  respect  to  the 
interpretation  of  the  policy  clause  here  involved  is 
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similar  to  the  Oregon  interpretation  laid  down  in 
the  LaBarge  case,  the  insured  was  climbing  a  ladder 
and  fell  off.  The  court  stated: 

"There  was  medical  testimony,  undisputed, 
that  deceased's  heart  was  about  20%  over 
normal  in  size,  and  that  he  had  hardening  of  the 
arteries,  although  he  had  had  a  physical  exami- 
nation about  a  month  prior  to  his  death  which 
disclosed,  insofar  as  the  doctor  could  tell,  a 
normal  heart  condition.  Other  medical  testi- 
mony was  in  conflict.  The  cause  of  the  death 
was  a  blood  clot,  coronary  occlusion,  stopping 
the  flow  of  blood  to  one  side  of  the  heart.  Some 
medical  testimony  supported  the  theory  that 
the  shock  of  the  fall  caused  the  blood  clot,  and 
other  medical  testimony  supported  the  theory 
that  the  blood  clot  caused  the  fall." 

This  court  held  that  the  jury  could  and  did  find 
that  the  shock  of  the  fall  caused  the  clot,  and  the 
fact  that  the  arteriosclerosis  made  the  deceased  less 
immune  to  that  catastrophe  would  not  prevent  re- 
covery. The  fact  that  there  was  no  direct  evidence 
that  the  heart  attack  had  not  preceded  and  caused 
the  fall  did  not  prevent  the  jury  from  drawing  the 
conclusion  that  a  person  with  a  normal  heart  re- 
quired some  outside  agency  in  order  to  bring  about 
the  death. 

In  New  York  Life  Insurance  Co.  v.  Hoffman,  218 
F2d  465  (CA  6,  1954),  the  insured  died  in  an  auto- 
mobile accident.  The  only  eye-witness  testified  that 
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the  insured  did  not  have  his  hands  on  Ihe  steering 
wlieel  hut  was  bent  backwards  on  the  driver's  seat 
wJien  tlie  car  lell  tlie  highway.  The  Court,  in  a  per 
curiam  opinion,  held  that  the  testimony  that  the 
insured  had  never  been  sick,  and  had  a  normal  heart, 
was  sufficient  to  take  to  the  jury  the  (piestion  of 
whether  death  was  caused  by  external,  violent  and 
accidental  means.  Among  other  testimony  men- 
tioned by  the  Court  was  the  evidence  of  a  well- 
qualified  doctor  who  swore  that  the  occlusion  which 
caused  the  insured's  death  had  been  brought  about 
by  the  accident.  Obviously,  this  doctor  could  not 
know  whether  the  heart  attack  preceded  the  acci- 
dent or  followed  it,  but  his  opinion  was  not  dis- 
missed as  speculation  and  conjecture. 

In  Carolina  Life  Ins.  Co.  u.  Williams,  210  F2d  477 
(CA  5,  1954),  the  evidence  was  that  the  insured 
went  into  a  pasture  to  catch  a  horse,  that  while  he 
was  in  the  pasture  an  individual  hunting  rabbits 
nearby  fired  a  shot,  and  that  the  insured's  body  was 
later  found  in  the  pasture.  There  was  evidence  that 
the  insured  had  been  on  the  horse.  There  was  also 
evidence  that  the  horse  was  gun  shy.  Insured  died 
of  a  ruptured  aorta,  and  it  could  have  been  caused 
by  a  fall  from  a  horse.  The  Court  of  Appeals  held 
that  the  verdict  was  based  upon  mere  speculation 
because  the  jury  could  not  know  whether  the  rup- 
tured aorta  was  caused  by  the  insured's  jumping 
on  tlie  horse,  which  would  not  have  been  accidental, 


42 


or  by  falling  from  the  horse  when  it  was  frightened 
by  the  firing  of  the  gun.  The  Supreme  Court  of  the 
United  States,  Williams  v.  Carolina  Life  Ins.  Co.,  348 
US  802,  75  S.  Ct.  30,  99  L.  Ed.  633,  granted  cer- 
tiorari and  reversed,  per  curiam,  without  opinion. 
A  petition  for  rehearing  was  denied  348  US  889. 
The  facts  in  that  case  were  not  nearly  as  strong  as 
the  facts  in  the  instant  case,  because  under  both  the 
theory  of  the  insured  and  that  of  the  insurance 
company,  death  would  have  been  caused  in  the 
same  w^ay.  In  the  instant  case,  on  the  other  hand, 
the  actual  manner  of  death  was  consistent  only  with 
the  theory  of  the  plaintiff.  Nevertheless,  in  the 
Williams  case,  the  Supreme  Court  refused  to  permit 
a  reversal  of  the  judgment  upon  the  ground  that  it 
was  based  upon  mere  speculation  and  guess.  The 
issue  of  whether  the  insured's  death  was  caused  by 
the  insured  being  thrown  from  the  horse  was  a 
proper  one  for  determination  by  the  trier  of  fact. 

In  Prudential  Ins.  Co.  of  America  v.  Carlson,  126 
F2d  607  (CCA  10,  1942),  cited  with  approval  by  the 
Oregon  court  in  holding  for  the  insured  on  rehearing 
in  the  Todd  case,  63  Or.  Adv.  Sh.  at  p.  338,  the  insured 
was  injured  in  an  automobile  accident,  and  died 
of  a  coronary  occlusion.  With  reference  to  the 
question  of  causation,  the  court  stated,  at  p.  611: 

"The  medical  experts  for  appellant  and 
appellee  are  in  accord  that  arteriosclerosis  is  a 
condition  that  comes  on  with  advancing  years; 
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thai  it  is(iiiilc  generally  proscnl  in  persons  after 
reaching  middle  a^^e;  and  llial  nolwithslandinf^ 
its  presence,  pe()i)le  tluis  afflicted  ordinarily 
live  many  years.  It  is  a  natural  conseciuence  of 
old  aii;e.  iMedical  experts  testified  on  behalf  of 
appellee  that  a  microscopic  examination  of  the 
heart  showed  no  evidence  of  previous  heart 
failure  of  a  congestive  type;  that  everything 
pointed  to  an  'acute  affair';  that  but  for  the 
trauma,  deceased  would  have  lived  for  years 
notwithstanding  the  presence  of  arteriosclero- 
sis. Dr.  John  H.  Luke,  called  as  a  witness  for 
appellees,  on  cross  examination  was  asked 
whether  the  final  cause  of  death  was  not  the 
coronary  thrombosis  and  coronary  sclerosis  and 
whether  all  that  the  trauma  did  was  only  to  ag- 
gravate the  then  existing  condition.  He  replied, 
*No,  sir.  Just  the  opposite.  The  accident  was  the 
whole  thing.'  This  testimony  amply  sustains 
the  finding  of  the  trial  court  and  the  judgment 
based  thereon  that  the  death  of  the  insured  was 
the  result,  directly  and  independently  of  all 
other  causes,  of  bodily  injuries  received  by  him 
in  the  accident."  (Emphasis  supplied). 

In  the  instant  case,  too,  we  have  the  positive  testi- 
mony of  two  doctors  that  the  cause  of  death  was 
a  gunshot  wound  (R.  227-228,  364).  Furthermore, 
all  of  the  evidence,  as  in  the  Carlson  case  pointed  to 
an  acute  affair,  resulting  from  external  and  violent 
causes,  and  not  from  any  internal  or  spontaneous 
cause. 
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In  Lang  u.  Metropolitan  Life  Ins.  Co.,  115  F2d 
621  (CCA  7,  1940),  the  insured,  who  had  not  been 
feeling  well  during  the  day,  fell  face  forward  on  a 
rug  and  died  within  ten  minutes.  There  was  evi- 
dence that  the  heart  was  normal  for  the  decedent's 
age,  although  there  were  a  few  spots  of  arterio- 
sclerosis. The  doctor  gave  it  as  his  opinion  that  the 
insured  had  died  from  hemorrhage  as  the  result 
of  the  fracture  of  his  nose.  There  was,  of  course,  no 
way  for  the  doctor  to  know  what  had  caused  the 
insured  to  fall.  The  court  stated: 

"Now,  upon  this  record,  the  defendant  con- 
tends that  the  evidence  does  not  establish  that 
Lang's  fall  and  death  was  caused  by  accidental 
means  and  counsel  insists  that  Lang  did  not 
slip,  stumble  or  suffer  an  accident  which  caused 
him  to  fall;  that  he  merely  collapsed  while 
walking  across  the  hall,  and  the  mere  fact  that 
he  fell  and  death  occurred  does  not  establish 
that  such  fall  resulted  from  accidental  means. 
He  also  claims  that  Lang  died  from  heart  fail- 
ure or  heart  disease  and  not  from  injuries." 

•     •     • 

"The  next  question  to  be  considered  is 
whether  Lang's  death  occurred  as  a  result  of  the 
injuries  received  in  the  accident,  directly  or  in- 
dependently of  all  other  causes.  The  question  as 
to  what  was  the  cause  of  death,  was  one  of  fact, 
Christ  V.  Pacific  Mutual  Life,  312  111.  525,  144 
N.  E.  161,  35  A.L.R.  730,  Prehn  v.  MetropoHtan 
Life  Ins.  Co.,  267  111.  App.  190,  Rebenstorf  v. 
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Mclroimlitmi  Life  Ins.  Co.,  2<M)  III.  App.  71,  19 
N.  E.  2(1  120. 

"In  considering  lliis  contention  it  is  well  to 
keep  in  mind  that  it  is  the  duty  of  the  jury  to 
pass  upon  the  credibility  of  the  witnesses  and 
the  weii^ht  of  the  testimony  and  if  the  jury  be- 
lieved the  testimony  of  the  witnesses  for  the 
plaintiff  to  be  true,  then  it  was  its  province  to 
find  that  Lang's  death  occurred  as  a  result  of 
an  injury  received  in  an  accident  directly  and 
independently  of  all  other  causes. 

"After  due  consideration  of  the  record  we 

have  reached   the  conclusion   that  there   was 

sufficient  evidence  to  support  the  verdict.  It 
must  therefore  prevail." 

In  Maryland  Casualty  Co.  v.  Stark,  109  F2d  212, 
(CCA  9,  1940),  this  Court,  in  a  case  arising  out  of 
the  Nevada  District  Court,  reviewed  a  jury  verdict 
in  favor  of  plaintiff.  The  insured  had  died  as  a  re- 
sult of  drowning  in  an  irrigation  ditch.  He  had  suf- 
fered a  brain  hemorrhage.  There  were  no  witnesses 
to  his  falling  into  the  ditch,  and  the  insurance  com- 
pany contended  that  the  hemorrhage  had  preceded 
the  fall  and  caused  it.  The  court  stated,  at  p.  214: 

"We  have  reviewed  the  evidence,  giving  'due 
regard'  to  'the  opportunity  of  the  trial  court  to 
judge  of  the  credibility  of  the  witnesses',  and  as 
a  result,  particularly  in  view  of  the  agreed  fact 
that  the  insured  fell  into  the  water  and  in  view 
of  the  oral  testimony  indicating  healthy  physical 
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condition,  that  the  cause  of  death  was  asphyxia- 
tion by  drowning,  that  the  hemorrhage  followed 
rather  than  preceded  the  fall  and  probably  was 
caused  by  the  asphyxiation,  we  hold  there  was 
no  error  in  finding  that  the  deceased  'accidental- 
ly fell  into  the  *  *  *  (ditch)  and  as  a  direct  re- 
sult thereof,  independently  and  exclusively  of 
all  other  causes,  the  said  *  *  *  (deceased)  then 
and  there  died  by  drowning  in  said  *  *  *  (ditch). 
That  said  accident  and  death  was  not  caused  or 
contributed  to  directly  or  indirectly,  wholly  or 
partly,  by  bodily  or  mental  infirmity,  or  by  any 
kind  of  disease;  *  *  *',  and  that  there  was  no 
error  in  refusing  to  adopt  the  finding  requested 
by  appellant." 

Once  again,  despite  the  fact  that  there  was  no 
direct  evidence  of  the  time  sequence,  the  court  held 
the  medical  testimony  sufficient  to  establish  the 
case. 

Similarly,  in  Preferred  Accident  Ins.  Co.  of  New 
York  V.  Combs,  76  F2d  775  (CCA  8,  1935),  in  which 
the  deceased  had  arteriosclerosis,  the  court  stated 
as  follows  with  respect  to  the  question  of  the  time 
sequence: 

"The  second  matter  urged  by  defendant  is  that 
it  was  not  shown  that  the  fall  was  accidental 
in  the  sense  of  the  policy  because,  according  to 
its  theory,  it  was  caused  or  might  have  been 
caused  by  a  hemorrhage  brought  on  from 
excitement  occasioned  by  the  controversy 
with  Karschner.  The  evidence  is  clear  that  a 
hemorrhage  in  one  having  friable  arteries,  and 
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deceased  liad  such,  niiiilil  be  caused  by  exlernal 
force  or  by  excilenienl.  It  is  the  contention  of 
appellant  that  the  controversy  with  Karschner 
excited  the  deceased,  causing  a  iiemorrhaf^e 
wJiich  resulted  in  the  fall.  The  evidence  of  the 
plaintiff  negatives  the  existence  of  excitement. 
The  further  evidence  of  the  autopsy  shows  a 
hemorrhage  at  the  place  where  the  outside  force 
appeared  to  have  struck  the  head.  The  first 
would  make  a  jury  question.  While  still  leaving 
the  matter  a  question  for  the  jury,  the  latter 
evidence  almost  precludes  a  finding  such  as 
that  contended  for  by  defendant.  It  is  very 
strong  physical  evidence  that  the  external  force 
caused  the  hemorrhage  rather  than  that  the 
hemorrhage  occurred  first  and  happened  to  be 
at  the  precise  point  where  the  external  force 
later  w^as  applied.  There  was,  therefore,  ample 
evidence  to  authorize  the  submission  of  that 
matter  to  the  jury." 

Even  the  case  of  Devine  v.  Southern  Pacific  Co., 
207  Or  261,  295  P2d  201  (195G),  cited  by  appellants 
indicates  that  a  positive  statement  by  a  competent 
medical  witness  as  to  the  fact  of  causation  is  suf- 
ficient to  take  the  case  to  the  jury.  We  need  not  rest 
on  the  mere  statement  of  causation,  because  the 
opinion  of  the  doctor  was  amply  explored  and 
shown  to  be  based  on  a  firm  foundation.  Plaintiff 
carried  her  burden  of  proof  in  all  respects,  and  the 
judgment  of  the  court  below  rests  not  upon  specu- 
lation and  conjecture  but  upon  a  firm  factual  basis. 
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Another  significant  Oregon  case  is  Bertschinger 
V.  New  York  Life  Ins.  Co.,  166  Or  307,  111  P2d  1016 
(1941).  That  was  an  appeal  from  a  plaintiff's  ver- 
dict in  an  action  for  double  indemnity  under  a  life 
insurance  policy.  The  insured  was  found  in  the 
river  after  he  had  apparently  gone  on  a  fishing  trip. 
The  defendant  contended  that  he  had  committed  sui- 
cide by  reason  of  despondency  for  having  been 
convicted  of  practicing  medicine  without  a  license. 
The  court  held  that  plaintiff  had  sustained  his 
burden  of  proving  that  death  was  met  from  an  ac- 
cidental cause,  although  there  was  no  direct  evi- 
dence of  the  manner  in  which  the  insured  had  died. 

In  Buckles  v.  Continental  Casualty  Co.,  197  Or 
128,  251  P2d  476,  252  P2d  184  (1952),  the  insured, 
who  suffered  from  arteriosclerosis,  died  in  an  auto- 
mobile accident.  The  issue  before  the  court  was  in 
effect  whether  there  was  any  evidence  that  the  auto- 
mobile accident  which  caused  the  injuries  was  acci- 
dental, and  not  caused  by  a  heart  attack.  The  Court 
stated,  197  Or  at  p.  136: 

"Proof  of  the  fact  that  an  accident  preceded 
and  caused  the  death  need  not  be  established  by 
direct  evidence.  It  is  sufficient  if  from  all  the 
facts  and  circumstances  established  by  the  evi- 
dence the  jury  might  reasonably  infer  that  an 
accident  happened  which  proximately  resulted 
in  the  death.  In  other  words,  the  fact  of  accident 
may  be  established  by  circumstantial,  as  well 
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iis  l)v  (lirecl,  evidence.  Mclropolildn  Life  Ins.  Co, 
IK  Jenkins,  152  I'la  480,  12  S()2(l  :374." 

The  court  further  slated,  at  p.  1'AH: 

"Defendant's  entire  case  is  built  upon  the 
proposition  tliat  under  the  facts  of  this  case  a 
jury  must  s])eculate  whether  the  car  was  caused 
to  leave  the  highway  because  of  some  mishap, 
or  wdiether  it  was  brought  about  by  decedent's 
suffering  a  heart  attack.  A  complete  answer  to 
this  contention  is  to  be  found  in  Metropolitan 
Life  Ins.  Co,  v,  Jenkins,  supra. 

"It  is  our  opinion,  however,  that  the  evidence 
eliminates  heart  attack  entirely  as  a  factor  in 
this  case.  Whollij  apart  from  the  direct  testi- 
mony of  the  medical  expert  that  arteriosclerosis 
did  not,  nor  did  angina  pectoris,  play  any  part 
in  the  death,  which  in  and  of  itself  is  sufficient 
to  take  the  question  of  heart  attack  out  of  the 
case,  it  is  obvious  that  had  decedent  suffered 
such  an  attack  severe  enough  to  cause  him  to 
lose  control  over  the  car,  the  same  attack  would 
no  doubt  have  prevented  him  from  setting  the 
brakes  in  an  effort  to  stop.  It  must  be  kept  in 
mind  that  only  a  second  or  two  could  possibly 
have  elapsed  while  the  car  was  crossing  and 
leaving  the  highway."  (Emphasis  supplied). 

We  cannot  do  better  than  to  end  this  argument 
with  a  quotation  from  the  above-cited  case  of  Met- 
ropolitan Life  Ins.  Co.  v.  Jenkins,  so  heavily  relied 
upon  in  the  very  recent  Buckles  case.  In  Jenkins, 
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the  insured  died  when  his  car  drove  over  a  cliff.  The 
only  eye  witness  report  was  that  plaintiff's  hand  was 
seen  twitching  and  jerking  as  the  car  sank  in  the 
water.  Defendant  claimed  that  an  epileptic  or  some 
other  type  of  convulsion  to  which  insured  had  once 
been  subject  caused  the  car  to  go  off  the  road.  The 
Court  stated  the  appropriate  rule  to  be  applied  in 
this  situation  in  the  following  language: 

"As  we  have  said  before,  the  burden  rests 
upon  the  plaintiff  of  proving  by  a  preponder- 
ance of  the  evidence  that  death  was  within  the 
terms  of  the  policy.  An  even  balancing  of  the 
evidence  on  the  issue  presented  by  the  declara- 
tion will  fail  to  sustain  such  burden.  But  such 
allegations  need  not  be  supported  by  direct 
proof.  Indeed,  there  are  times  when  such  proof 
cannot  be  forthcoming.  Under  such  circum- 
stances, it  surely  cannot  be  seriously  contended 
that  there  can  be  no  recovery  simply  because 
there  is  no  proof  of  the  precise  condition  that 
brought  the  accident  about.  If  that  were  the  rule, 
no  death  by  accidental  means  could  ever  be 
inferentially  established;  and  no  accidental 
death  could  ever  become  a  ground  for  recovery 
under  a  policy  like  this,  unless  it  happened  in 
the  presence  of  eye  witnesses  in  such  manner 
as  to  impress  upon  them  every  detail  of  the 
accident.  The  true  rule  is  that  such  allegations 
need  not  necessarily  be  supported  by  direct 
proof.  Circumstantial  evidence  will  support  a 
verdict  for  plaintiff,  if  the  circumstances  sur- 
rounding and  leading  up  to  a  violent  and  ex- 
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Icrnal  dcalli  be  such  as  lo  crcalc  in  the  niiiids  of 
reasonal)le  men  acting  as  jurors  a  slronj^  belief 
that  death  was  caused  solely  by  accidental 
means;  and  as  to  rationally  outweigh  the  proba- 
bility that  it  was  contributed  to  by  disease  or 
bodily  or  mental  infirmity.  The  test  of  the  suf- 
ficiency of  such  proof  is  whether  these  circum- 
stances, when  viewed  as  a  whole  reasonably 
exceed  by  their  preponderant  probative  w^eight 
any  other  equally  plausible  explanation  well- 
founded  in  evidence." 
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CONCLUSION 

It  is  the  sincere  hope  of  counsel  for  the  plaintiff 
that  the  extended  length  of  this  brief  will  not  ob- 
scure the  basic  fact  that  plaintiff  succeeded  in 
proving  her  case  by  the  overwhelming  preponder- 
ance of  satisfactory  evidence.  In  fact,  plaintiff  re- 
spectfully suggests  to  this  Court  that  this  appeal, 
which  consists  of  nothing  but  a  reargument  of 
factual  questions  presented  to  and  decided  by  Judge 
Murphy  on  very  substantial  evidence  is  frivolous. 
As  this  Court  w^arned  in  Mason  v.  Summer  Lake  Irr. 
DisL,  216  F2d  609  (1954),  the  damages  provided  by 
28  USCA  §1912  should  be  imposed  in  this  case.  Com- 
pare Massachusetts  Bonding  &  Ins.  Co.  v.  Feutz,  182 
F2d752,  758  (CA8,  1950). 

Appellants  present  a  mass  of  speculation,  con- 
jecture, contrary  inferences  and  assumptions  which 
they  prefer  to  draw  from  the  testimony.  The  trier  of 
fact,  however,  was,  as  he  himself  stated  "placed 
in  the  uninviting  position  of  testing  the  sharply 
conflicting  conclusions  of  the  medical  experts  with 
respect  to  the  manner  of  occurrence  of  the  death." 
His  memorandum  opinion  shows  his  thorough 
understanding  of  the  issues,  and  further  indicates 
that  he  quite  justifiably  placed  greater  weight  on 
the  testimony  of  plaintiff's  expert  witnesses  for  the 
excellent  reason  that  they  had  had  the  opportunity 
to  personally  observe  the  insured  at  moments  of 
peak  exertion. 
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The  basic  issue  in  this  ease,  beneath  all  llie  medi- 
cal testimony  and  terminology,  is  a  relatively  simple 
one.  That  issue  is  whether  the  insured's  heart  was 
diseased  in  some  manner  which  caused  his  death 
or  whether  death  was  caused  by  some  outside  force 
which  produced  shock  and  consequent  arhythmia. 
The  unanimous  conclusion  of  the  doctors  wdio  had 
seen  and  examined  insured  during  his  life  was  that 
his  heart  was  normal.  There  was  nothing  shown 
in  the  autopsy  report  which  would  change  or  affect 
this  conclusion.  On  the  basis  of  these  relatively 
simple  facts,  the  court  w^as  fully  justified  in  con- 
cluding that  the  insured  died  as  a  result  of  an  ex- 
perience producing  anguish  and  shock,  and  that  that 
experience  was  the  accidental  explosion  of  a  mag- 
num shotgun  in  his  face. 

The  two  judgments  of  the  court  below  are  cor- 
rect, and  should  be  affirmed.  Under  Oregon  law, 
ORS  736.325  (2),  plaintiff  is  entitled  to  a  reasonable 
attorney's  fee  in  connection  with  this  appeal. 

Respectfully  submitted, 

Maguire,  Shields,  Morrison  &  Railey, 
Robert  F.  Maguire, 
Howard  K.  Reebe, 
Attorneys  for  Appellee. 
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REPLY  OF  APPELLANTS  TO  RELEVANT 
OREGON  CASES  CITED  BY  APPELLEE 

Appellee,  at  page  35  of  her  brief,  refers  to  the  failure 
of  Appellants  to  mention  to  the  court  two  recent  deci- 
sions of  the  Supreme  Court  of  Oregon,  namely:  Todd  v. 


Occidental  Life  Ins.  Co.,  62  Or.  Adv.  Sh.  675,  295  P2d 
870  (1956)  withdrawn  on  rehearing,  63  Or.  Adv.  Sh.  333, 
303  P2d  492  (1956),  and  LaBarge  v.  United  Ins.  Co., 
63  Or.  Adv.  Sh.  345,  303  P2d  498  (1956),  confirmed  on 
rehearing,  64  Or.  Adv.  Sh.  81,  306  P2d  380  (1957). 

As  counsel  for  the  Appellants,  we  are  of  course  mind- 
ful and  aware  of  the  above  Oregon  authorities;  however, 
they  were  neither  cited  nor  discussed  under  ground  "C," 
page  48  of  Appellants'  brief,  for  the  very  obvious  reason 
that  the  question  there  presented  by  Appellants  is 
whether  there  is  any  competent  substantial  evidence  in 
the  record  to  sustain  Appellee's  burden  of  proof  and  to 
support  the  court's  finding  that  the  insured's  death  was 
not  caused  or  contributed  to  by  disease.  It  is  the  posi- 
tion of  Appellants,  as  pointed  out  in  our  opening  brief, 
the  record  fails  to  disclose  any  competent  substantial 
evidence. 

The  Todd  case  and  the  LaBarge  case  apparently  fol- 
low what  appears  to  be  a  generally  accepted  rule  that 
those  infirmities  which  are  generally  considered  normal 
to  mankind  at  the  various  stages  of  life  cannot  be  con- 
sidered as  a  concurring  cause  of  disability. 

Certainly  the  Todd  case  and  the  LaBarge  case  do  not 
overrule  Hutchison  v.  Aetna  Life  Insurance  Company, 
182  Or.  639,  189  P2d  586,  where  the  Supreme  Court  of 
Oregon  considered  the  same  proposition  urged  by  the 
Appellants  in  this  case;  Was  there  any  substantial  evi- 
dence to  support  a  verdict  in  favor  of  plaintiff?  The 
court  found  in  the  negative  and  reversed  the  lower  court, 
thus  finding  for  the  defendant  insurance  carrier. 
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We  believe,  and  strongly  so,  that  the  "opinions"  of 
Dr.  Rush  and  Dr.  Chamberlain  that  the  deceased  had  a 
"normal  heart"  are  incompetent  opinions  in  that  the  doc- 
tors engaged  entirely  in  speculation  and  conjecture  as  to 
the  extent  of  the  involvement  of  the  coronary  arteries, 
namely  the  reported  diminishment  of  the  caliber  of  the 
coronary  arteries  of  the  deceased  from  atheromatous 
deposits  (Ex.  15)  (R.  266,  271,  312,  445,  487-9).  Were 
the  doctors  qualified  to  render  an  opinion  as  to  the  con- 
dition of  the  deceased's  heart  and  completely  ignore  the 
autopsy  findings?  We  believe  not. 

Hence  the  Todd  case  and  the  LaBarge  case  were  not 
discussed  under  ground  "C,"  page  48  of  Appellants'  brief. 
It  is  not  the  purpose  of  Appellants  to  burden  the  court 
with  a  repetition  of  argument  and  authorities  and  thus 
prolong  discussion  of  this  point  further,  as  we  have  at- 
tempted to  thoroughly  present  the  matter  in  our  opening 
brief.  We  did,  however,  deem  it  proper  and  necessary  to 
again  raise  the  point  and  briefly  discuss  it  with  the  court 
in  view  of  the  statements  of  Appellee's  brief  on  page  35 
thereof. 


REPLY  OF  APPELLANTS  TO  OTHER 
AUTHORITIES  CITED  BY  APPELLEE 

With  respect  to  said  authorities  cited  by  Appellee  in 
her  brief,  it  appears  from  a  review  of  the  same  that  they 
were  resolved  on  the  premise  of  competent  medical  testi- 
mony and,  in  addition  thereto,  other  physical  evidence  oi 
an  accident  or  mishap  having  occurred.  To  support  the 
above  remarks  Appellants  will  refer  briefly  to  a  few  of 
these  cases  as  follows,  and  will  likewise  include  the  case 
of  Buckles  V.  Continental  Casualty  Co.,  197  Or.  128, 
251  P2d  476,  252  P2d  184  (1952). 

(a)  In  Preferred  Accident  Ins.  Co.  of  New  York  v. 
Combs,  76  F2d  775  (CCA  8,  1935),  evidence  disclosed 
that  there  was  a  statement  by  the  deceased  after  the  ac- 
cident occurred  and  before  his  death  that  he  slipped  and 
fell,  and  the  autopsy  report  which  was  in  evidence  and 
taken  for  what  it  stated  showed  a  hemorrhage  at  the 
place  where  the  outside  force  struck  the  head. 

(b)  In  Maryland  Casualty  Co.  v.  Stark,  109  F2d  212, 
(CCA  9,  1940),  it  was  agreed  by  the  parties  that  the  de- 
ceased fell  into  the  water,  and  the  autopsy  report  which 
was  accepted  as  to  its  contents  stated  that  the  probable 
cause  of  death  was  asphyxiation  by  means  of  drowning. 
The  court  in  its  opinion  was  particularly  impressed  by 
the  agreed  facts  that  the  assured  fell  into  the  water,  and 
so  stated. 

(c)  In  Lang  v.  Metropolitan  Life  Ins.  Co.,  115  F2d 
621  (CCA  7,  1940),  all  of  the  doctors  who  testified  par- 
ticipated in  an  autopsy  of  the  deceased's  body,  the  de- 
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ceased  having  fallen  forward  on  his  nose  and  bled  pro- 
fusely. Thus  the  testimony  of  those  doctors  was  based  on 
competent  and  satisfactory  evidence  and  not  on  specula- 
tion and  conjecture  as  in  the  case  at  bar. 

(d)  In  New  York  Life  Insurance  Co.  v.  Hoffman,  218 
F2d  465  (CA  6,  1954),  we  wish  to  point  out  that  Ap- 
pellee, in  her  comments  on  this  case  at  page  41  of  her 
brief,  fails  to  point  out  that  in  addition  to  the  occlusion 
which  was  found  in  the  autopsy  in  the  Hoffman  case, 
and  which  autopsy  was  accepted  by  the  medical  experts, 
that  the  medical  opinion  was  that  the  deceased  in  the 
Hoffman  case  met  his  death  as  a  result  of  a  cut  which 
penetrated  the  outer  layer  of  the  larynx  allowing  en- 
trance of  blood  into  the  larynx  and  a  resultant  choking 
to  death  of  the  deceased. 

(e)  In  Buckles  v.  Continental  Casualty  Co.,  supra, 
the  autopsy  was  performed  upon  the  body  of  the  de- 
ceased and  the  vital  organs  examined  by  qualified  ex- 
perts and  such  expert  testimony  indicated  that  the  death 
of  the  deceased  resulted  from  shock  and  loss  of  blood  as 
a  result  of  blows  and  injuries  to  the  head  and  body.  In 
that  case  the  examination  of  the  body  disclosed  a 
crushed  nose,  a  gash  on  the  neck  on  the  right  side, 
bruises  on  the  head  and  arm.  Under  the  scalp  and  cov- 
ering the  top  of  the  head  from  the  forehead  to  the  back 
thereof,  there  was  clotted  blood  from  ^  to  ^4  inch  thick. 

It  is  significant  to  note  that  Appellee  in  her  brief  fails 
to  discuss  the  case  of  Annereau  v.  Ewauna  Box  Co.,  176 
Or.  509,  159  P2d  215,  which  case  is  discussed  in  detail 
in  Appellants'  opening  brief  and  which  will,  for  obvious 
reasons,  not  be  further  discussed  at  this  time. 
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CONCLUSION 

In  conclusion  Appellants  reiterate  the  conclusion  set 
out  in  their  opening  brief  and  wish  to  answer  Appellee's 
contention  that  this  is  a  frivolous  appeal  by  stating  that 
a  review  of  this  case  by  this  Honorable  Court  could  not 
be  urged  with  more  seriousness  and  honesty,  based  upon 
our  best  research,  our  study  of  the  record  and  the  au- 
thorities cited. 

Respectfully  submitted, 

R.  E.  Kriesien, 
Ray  Mize, 

Attorneys  for  Appellants. 

Meindl,  Mize  &  Kriesien, 

1431  American  Bank  Building, 
Portland  5,  Oregon, 
Of  Counsel. 
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In  the  United  States  District  Court  for  the  South- 
em  District  of  California,  Central  Division 

No.  1965r)-T 

VICTOR  MANUEL  GIL,  Plaintiff, 

vs. 

GORDON   CORNELL,   JOHN   DOE   and   JANE 
DOE,  Defendants. 

COMPLAINT  FOR  DECLARATORY  JUDG- 
MENT   AND    INJUNCTION 

Comes  now  the  plaintiff  Victor  Manuel  Gil  and 
for  cause  of  action  against  the  defendants,  and 
each  of  them,  complains  and  alleges: 

I. 

That  he  is  now  and  has  been  for  more  than  two 
years  last  past  a  resident  of  the  County  of  Los  An- 
geles and  that  same  is  situate  in  the  area  of  juris- 
diction of  above  described  court. 

II. 

That  this  court  has  jurisdiction  of  the  above  de- 
scribed matter  hy  virtue  of  the  provisions  of  the 
Administrative  Procedure  Act,  Sec.  10,  of  1946, 
commonly  known  as  the  A.P.A.,  60  Stat.  243;  Title 
5,  United  States  Code,  Section  1009. 

III. 

That  the  defendant  Gordon  Cornell  is  the  duly 
appointed  Officer  in  Charge  of  the  Los  Angeles  of- 
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fice  of  the  Immigration  and  Naturalization  Service 
of  the  United  States  and  is  under  the  supervision 
and  direction  of  the  Attorney  General  of  the  United 
States  and  the  Commissioner  of  Immigration  and 
Naturalization,  as  well  as  the  District  Director  for 
this  District,  said  District  Director  having  head- 
quarters at  San  Francisco,  California;  that  said 
defendant  Gordon  Cornell,  as  office  in  charge  of 
the  Los  Angeles  office,  is  charged  with  the  adminis- 
tration and  execution  within  said  area  of  the  above 
district  of  the  orders  of  the  Immigration  and  Natu- 
ralization Service  and  the  immigration  laws  of  the 
United  States. 

IV. 
That  plaintiff  is  informed  and  believes  and  upon 
said  groimd  alleges  that  defendants  John  Doe  and 
Jane  Doe  are  Acting  Officers  in  Charge  of  the  Los 
Angeles  office  of  the  agency  heretofore  named  with 
the  same  rights,  duties  and  responsibilities  as  the 
Officer  in  Charge,  as  alleged  above. 

V. 

The  plaintiff  does  not  know  the  true  name  or 
names  of  those  defendants  sued  under  the  fictitious 
names  of  John  Doe  and  Jane  Doe  and  asks  leave  of 
Court  to  amend  showing  the  true  name  of  each 
when  same  shall  be  ascertained. 

VI. 

That  on  or  about  the  11th  day  of  March,  1955,  an 
order  was  made  and  entered  for  the  Office  in 
Charge  of  the  Los  Angeles  office  of  the  United 
States  Immigration  and  Naturalization  Service  for 
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the  deportation  of  the  plaintiff  from  tlic  United 
States  to  Mexico.  Plaintiff  is  informed  and  believes 
that  said  Order  has  never  been  cancelled  or  re- 
scinded or  vacated. 

VII. 

Plaintiff  alleges  that  he  has  exhausted  all  admin- 
istrative remedies. 

VIII. 

Plaintiff  contends  that  by  virtue  of  the  entry  of 
said  Order  of  Deportation  he  is  about  to  be  taken 
into  custody  for  deportation  and  deprived  of  his 
liberty  unlawfully,  all  in  violation  of  due  process 
of  law  and  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States,  for  reasons  as  herein- 
after more  fully  set  forth. 

IX. 

Plaintiff  entered  the  United  States  at  San  Ysidro, 
California  on  or  about  November  25,  1953,  and  has 
been  a  resident  of  the  United  States  since  that  date. 

X. 

Plaintiff  reads  and  writes  Spanish,  but  neither  is 
able  to  speak,  read  or  write  in  the  English  language, 
Spanish  being  his  native  tongue. 

XI. 

Plaintiff  is  a  person  of  good  moral  character  and 
has  never  been  arrested,  traffic  citations  excepted, 
save  and  except  by  the  aforesaid  agency.  That  he 
is  steadily  employed  and  has  never  asked  for  or 
received  assistance  from  any  organization,  govern- 
mental or  otherwise. 
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XII. 

That  on  or  about  the  27th  day  of  January,  1955, 
a  warrant  of  arrest  was  served  upon  the  plaintiff 
by  said  agency  and  he  is  now,  and  since  date  of 
service  of  warrant,  been  at  liberty  under  bond  as 
requested  and  furnished. 

XIII. 

That  the  entry  of  the  order,  as  aforesaid,  was 
predicated  upon  an  order  of  deportation  made  on 
March  11,  1955,  at  an  administrative  hearing  on  said 
date,  as  aforesaid. 

XIV. 

That  the  order  of  March  11,  1955,  as  aforesaid, 
was  not  based  upon  reasonable,  reliable,  probative 
and/or  substantial  evidence. 

XV. 

That  the  said  order  of  deportation  was  arbitrary, 
capricious  and  a  denial  of  due  process  of  law  and 
the  rules  and  regulations  of  the  immigration  service. 

XVI. 

That  the  Immigration  and  Naturalization  Service, 
by  and  through  its  office  in  charge  of  the  Los  Ange- 
les office,  has  entered  the  order  of  deportation  and 
denied  voluntary  departure  based  upon  unreason- 
able, unsubstantial  and  unreliable  evidence  and  in 
direct  ^dolation  of  due  process  of  law  and  the  Fifth 
Amendment  of  the  Constitution  of  the  United 
States.  By  reason  of  the  foregoing  there  is  an 
actual  controversy  existing  between  the  parties 
hereto  with  respect  to  the  validity  of  said  Order 
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of  Deportation  and  its  entry  and  with  respect  to 
the  enforcement  thereof  against  the  plaintiff  by  the 
defendants,  or  either  of  them,  or  anyone  acting 
under  their  control  or  direction. 

XVII. 

Plaintiff  is  informed  and  believes  and  upon  the 
basis  of  said  information  and  belief  alleges  that 
unless  restrained  by  the  Order  of  this  Court,  the 
defendant  Gordon  Cornell,  and/or  defendants  John 
Doe  or  Jane  Doe,  by  and  through  his/their  agents 
and  employees  intends  to  and  will  take  plaintiff 
into  custody  under  color  of  said  Order  of  Deporta- 
tion, entered  as  aforesaid,  and  will  deprive  him  of 
his  liberty  and  the  opportunity  to  earn  his  liveli- 
hood, to  his  irreparable  damage  and  will  continue 
to  act  without  authorization  in  law  and  threatens 
to  and  will  deprive  him  of  his  liberty  without  re- 
course. 

XVIII. 

Plaintiff  seeks  (1)  a  Declaratory  Judgment  that 
the  Order  of  Deportation  of  March  11,  1955,  is  void 
and  without  force  and  effect  and,  (2)  an  injunction 
restraining  defendants,  or  any  of  them,  from  pro- 
ceeding against  the  plaintiff  under  said  Order, 
j)cnding  the  determination  of  the  validity  of  said 
Order,  and  permanent  injunction  if  said  Order  is 
declared  void. 

XIX. 

Plaintiff  is  without  a  plain,  speedy  or  adequate 
remedy  at  law  to  prevent  or  redress  such  irrepara- 
ble damage  and  injury  as  will  result  from  lier  sum- 
marv  removal  from  the  United  States. 
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Wherefore,  Plaintiff  Prays  For  The  Following 
Judgment : 

1.  That  the  Order  of  Deportation  be  declared 
illegal  and  void  and  without  force  and  effect. 

2.  That  an  order  be  issued  permanently  enjoin- 
ing and  restraining  defendants,  and  each  of  them, 
from  deporting  the  plaintiff. 

3.  Such  other  relief  as  is  proper. 

/s/  JOHN  P.  TOBIN 

Attorney  for  Plaintiff. 
Duly  Verified. 

[Endorsed]:     Filed  March  13,  1956. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  PRELIMINARY  INJUNC- 
TION AND  DISCHARGING  ORDER  TO 
SHOW  CAUSE  AND  TEMPORARY  RE- 
STRAINING ORDER 

Plaintiff's  Order  to  Show  Cause  having  come  on 
for  hearing  in  the  above-entitled  action  before  the 
Honorable  William  M.  Byrne,  United  States  Dis- 
trict Judge,  on  the  26th  day  of  March,  1956,  at 
9:45  o'clock  a.m.,  a  Return  to  the  Order  to  Show 
Cause  having  been  filed,  and  the  Court  being  fully 
advised, 

Now,  therefore,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  request  for  preliminary  in- 
junction is  hereby  denied  and  the  temporary  re- 
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straining  order  and  order  to  show  cause  be  and  the 
same  are  hereby  discharged. 

Dated:  This  4th  day  of  April,  1956. 

/s/  WM.  M.  BRYNE, 

United  States  District  Judge 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  Docketed  and  Entered  April  4,  1956. 
Filed  April  4,  1956. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  Gordon  Cornell,  by 
and  through  the  undersigned,  and  in  answer  to  the 
Complaint  for  Declaratory  Judgment  and  Injunc- 
tion on  file  herein,  admits,  denies,  and  alleges  as 
follows : 

I. 

Admits  the  allegations  contained  in  Paragraphs 
I  and  III  of  the  Complaint. 

IT. 

Answering  Paragraph  VI  of  the  Complaint,  ad- 
mits that  an  order  of  deportation  of  the  plaintiff 
was  entered  on  March  11,  1955,  and  that  the  said 
order  is  a  present,  valid,  subsisting  and  final  order ; 
denies  that  the  said  order  was  made  and  entered  for 
the  Officer  in  Charge  of  the  Los  Angeles  Office  of 
the  United  States  Immigration  and  Naturalization 
Service,  and  alleges  that  this  order  was  the  order 
of  the  Special  Inquiry  Officer. 
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III. 

Answering  Paragraph  VIII  of  the  Complaint, 
defendant  admits  that  plaintiff  will  be  taken  into 
custody  for  deportation  upon  the  warrant  of  de- 
portation issued  pursuant  to  the  order  of  deporta- 
tion; denies  each  and  every  allegation  other  than 
those  admitted  and  in  the  said  paragraph  contained. 
Defendant  alleges  that  at  the  time  the  Complaint 
herein  was  filed,  it  was  intended  to  deport  the 
plaintiff  from  the  United  States  pursuant  to  law, 
but  that  no  action  will  be  taken  to  effect  the  depor- 
tation of  plaintiff  until  the  present  judicial  pro- 
ceeding is  terminated. 

IV. 

Answering  Paragraph  IX  of  the  Complaint,  de- 
fendant admits  the  plaintiff  entered  the  United 
States  at  San  Ysidro,  California,  on  or  about  No- 
vember 25,  1953;  admits  that  the  plaintiff  has  re- 
mained within  the  United  States  since  that  date. 

V. 

Answering  Paragraphs  X  and  XI  of  the  Com- 
plaint, defendant  neither  admits  nor  denies  the  al- 
legations therein  contained  on  the  ground  that 
said  allegations  contain  irrelevant  and  immaterial 
matter. 

VI. 

Admits  the  allegations  in  Paragraph  XII  of  the 
Complaint. 

VII. 

Answering  Paragraph  XIII  of  the  Complaint, 
defendant  denies  each  and  every  allegation  in  said 
paragraph  contained;  and  alleges  that  an  order  of 
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deportation  was  entered  on  March  11,  1955,  after 
an  administrative  hearing  on  February  24,  1955. 

VIII. 

Answering  Paragraphs  XIV,  XV,  and  XVI  of 
the  Complaint,  defendant  denies  each  and  every  al- 
legation in  each  of  said  paragraphs. 

For  a  further,  separate  and  first  affirmative  de- 
fense to  the  comi^laint,  the  defendant  alleges: 

I. 

The  plaintiff  herein  has  been  accorded  a  full  and 
fair  hearing  in  conformity  with  law  to  determine 
his  right  to  be  and  remain  in  the  United  States. 
There  will  be  offered  in  evidence  when  this  cause 
comes  on  for  hearing  a  certified  record  of  the  Im- 
migration and  Naturalization  Service,  Department 
of  Justice,  relating  to  the  plaintiff  herein,  contain- 
ing the  complete  record  of  the  deportation  proceed- 
ings before  the  Immigration  and  Naturalization 
Service. 

Wherefore,  defendant  prays  for  a  judgment  dis- 
missing said  Complaint,  denying  the  relief  prayed 
for  therein,  and  for  such  other  relief  as  to  the 
Court  seems  just  and  proper  in  the  premises. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division 
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/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant 
Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  May  16,  1956. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  SUBSTITUTING  ALBERT 
DEL  GUERCIO  AS  DEFENDANT  IN 
PLACE  AND  STEAD  OF  GORDON  COR- 
NELL 

It  is  hereby  stipulated,  by  and  between  the  par- 
ties, through  their  respective  attorneys  of  record, 
that  Albert  Del  Guercio,  as  District  Director  of 
the  Immigration  and  Naturalization  Service  at  Los 
Angeles,  California,  be  and  he  is  hereby  substi- 
tuted as  defendant  in  the  above  entitled  action  in 
the  place  and  stead  of  Gordon  Cornell. 

Dated:  October  22nd,  1956. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff 
LAUGHLIN  E.  WATERS, 

United  States  Attorney 
MAX  F.  DEUTZ  and 
ARLINE  MARTIN, 

Assistant  U.  S.  Attorneys 
/s/  ARLINE  MARTIN 

Attorneys  for  Defendant 
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It  is  so  ordorcd  this  22nd  day  of  October,  1956. 
/s/  WM.  M.  BRYNE, 

United  States  District  Judge 

[Endorsed] :  Filed  October  22,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  PRE-TRIAL 
ORDER 

At  a  conference  held  under  Rule  16,  F.R.C.P., 
by  direction  of  Wm.  M.  Bryne,  Judge,  the  follow- 
ing admissions  and  agreements  of  fact  were  made 
by  the  parties  and  require  no  proof: 

(1)  It  is  stipulated  that  the  plaintiff  is  a  native 
and  citizen  of  Mexico.  He  last  entered  the  L^nited 
States  about  November  25,  1953.  He  entered  the 
United  States  without  inspection. 

(2)  That  voluntary  departure  was  denied  al- 
though requested;  that  it  was  determined  in  the 
decision  that  plaintiff  was  statutorily  eligible  for 
the  granting  of  the  relief. 

Issues  of  Law  to  Be  Determined 

(1)  Did  plaintiff  have  a  fair  hearing? 

(2)  Was  the  denial  of  voluntary  departure  an 
abuse  of  discretion. 

The  foregoing  admissions  of  fact  have  been  made 
by  the  parties  in  open  court  at  the  pre-trial  con- 
ference ;  and  issues  of  fact  and  law  being  thereupon 
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stated  and  agreed  to,  the  Court  makes  this  Order 
which  shall  govern  the  course  of  the  trial  unless 
modified  to  prevent  manifest  injustice. 

Dated:  October  22,  1956. 

/s/  WM.  M.  BRYNE, 

Judge  of  the  U.  S.  District  Court. 

The    foregoing    pre-trial    Order    is    hereby    ap- 
proved : 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff 

LAUGHLIN  E.  WATERS, 

U.  S.  Attorney 

/s/  By   ARLINE  MARTIN 

Attorneys  for  Defendants 

[Endorsed] :  Filed  October  22,  1956. 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  No.  19655-WB 

VICTOR  MANUEL  GIL,  Plaintiff, 

vs. 

ALBERT  DEL  GUERCIO,  et  al.. 

Defendants. 

FINDINGS    OF    FACT,    CONCLUSIONS    OF 
LAW,   AND   JUDGMENT 


The  above-entitled  cause  having  come  on  for  trial 
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on  November  5,  1956,  at  2  j).m.,  before  the  Honor- 
able William  M.  Bryne,  District  Judge  Presiding, 
l)laintifl'  being  represented  by  his  attorney,  John  P. 
To))in,  and  the  defendant  being  represented  by  his 
attorneys,  Laiighlin  Yj.  Waters,  United  States  At- 
torney, Max  F.  Deutz  and  Arline  Martin,  Assist- 
ant United  States  Attorneys,  and  the  Court  having 
received  in  evidence  a  certified  record  of  the  Immi- 
gration and  Naturalization  Service  relating  to  the 
deportation  proceedings  as  to  the  plaintiff,  and  the 
Court  having  heard  the  arguments  of  counsel,  and 
having  taken  the  within  cause  under  submission, 
and  being  fully  advised  in  the  premises,  now  makes 
its  Findings  of  Fact,  Conclusions  of  Law,  and 
Judgment. 

Findings  of  Fact 
I. 
Plaintiff  is  an  alien,  a  native  and  citizen  of 
Mexico.  He  last  entered  the  United  States  on  or 
about  November  25,  1953,  near  San  Ysidro,  Cali- 
fornia, without  inspection  by  the  Immigration  and 
Naturalization  Service.  Prior  thereto,  and  on  or 
about  November  21,  1953,  the  plaintiff,  under  or- 
der of  deportation,  had  been  granted  voluntary  de- 
parture from  the  United  States  and  had  volun- 
tarily departed  to  Mexico. 

IT. 

On  January  25,  1955,  a  warrant  of  arrest  in  de- 
portation was  issued  by  the  Immigration  and  Nat- 
uralization Service,  Los  Angeles,  California,  charg- 
ing that  the  plaintiff  was  subject  to  deportation 
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under  the  provisions  of  Section  1251(a)(2)  of  Title 
8  of  the  United  States  Code,  Section  241(a)(2)  of 
the  Immigration  and  Nationality  Act,  in  that  he 
had  entered  the  United  States  without  inspection. 

III. 

Pursuant  to  the  aforesaid  warrant  of  arrest,  a 
deportation  hearing  was  held  and  a  decision  ren- 
dered that  plaintiff  was  subject  to  deportation  and 
that  plaintiff  was  statutorily  eligible  for  voluntary 
departure,  but  denying  said  voluntary  departure. 
No  appeal  was  ever  taken  from  said  order  of  de- 
portation and  said  order  of  deportation  became 
final. 

Conclusions  of  Law 
I. 

This  Court  has  jurisdiction  of  the  within  cause 
under  the  provisions  of  the  Administrative  Pro- 
cedures Act,  5  U.S.C.A.  1009  et  seq. 

II. 

The  deportation  proceedings  relating  to  plaintiff 
were  fair,  in  accordance  with  law,  and  did  not  vio- 
late any  of  the  plaintiff's  constitutional  rights,  and 
there  was  due  process  and  a  fair  hearing. 

III. 

There  was  no  abuse  of  discretion  in  defendant's 
denial  of  voluntary  departure  to  the  plaintiff. 

IV. 

The  order  of  deportation  outstanding  against  the 
plaintiff  is  valid  and  plaintiff  is  deportable  pur- 
suant to  said  order. 
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V. 

Jud.G^ment  should  be  entered  in  favor  of  the  de- 
fendant and  against  plaintiff,  denying  the  relief 
prayed  for  in  the  comi)laint  for  judicial  review, 
for  declaratory  judftincTit  and  injunction  on  file 
herein,  and  awarding-  the  defendant  his  costs. 

VI. 

The  defendant  Albert  Del  Guercio,  substituted 
herein  in  place  and  stead  of  Gordon  L.  Cornell,  is 
the  proper  party  defendant  in  the  action  and,  there 
being  no  parties  substituted  for  the  John  Does 
joined  as  defendants  should  be  dismissed  from  the 
action. 

Judgment 

In  accordance  with  the  foregoing  Findings  of 
Fact,  and  Conclusions  of  Law,  It  Is  Ordered, 
Adjudged  and  Decreed: 

1.  That  judgment  is  hereby  entered  in  favor  of 
the  defendant  and  against  the  plaintiff;  that  the 
order  of  deportation  outstanding  against  the  plain- 
tiff is  valid  and  plaintiff  is  deportable  pursuant  to 
said  order. 

2.  The  relief  prayed  for  in  the  complaint  for 
declaratory  relief  and  injunction  shall  be  and  the 
same  is  hereby  denied;  and  the  John  Doe  defend- 
ants are  hereby  dismissed  from  the  action. 

3.  The  defendant  shall  have  his  costs  incurred 
herein  in  the  amount  of  $20.00. 
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Dated:  November  23,  1956. 

/s/  WM.  M.  BRYNE, 

United  States  District  Judge 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Lodged  November  13,  1956.  Dock- 
eted and  Entered  November  26,  1956,  and  Filed 
November  23,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Victor  Manuel  Gil, 
plaintiff  in  the  above-described  action,  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from: 

1.  The  Judgment  made  and  signed  on  November 
26,  1956,  and  the  whole  thereof. 

2.  Denial  of  relief  prayed  for  in  the  complaint 
for  declaratory  relief  and  injunction. 

Dated  at  Los  Angeles,  California  this  3rd  day  of 
December,  1956. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  December  3,  1956. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT   OF   POINTS   ON   APPEAL 

Briefly  stated,  the  points  of  appeal  are: 

1.  The  administrative  ruling  denying  voluntary 
departure  constituted  an  abuse  of  discretion;  and, 

2.  Administrative  hearing  was  unfair;  and, 

3.  Judgment  of  trial  court  is  contrary  to  law. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :  Filed  December  12,  1956. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Plaintiff,  who  heretofore  has  filed  his  Notice  of 
Appeal,  does  hereby  make  the  following  designation 
of  contents  of  record  on  said  appeal : 

1.  Complaint  for  Declaratory  Judgment  and  In- 
junction ; 

2.  Answer  of  defendant; 

3.  Order  denying  preliminary  injunction,  etc.; 

4.  Stipulation  substituting  Albert  Del  Guercio, 
etc.; 
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5.  Pre-trial  Order; 

6.  Findings  of  Fact,   Conclusions  of  Law  and 
Judgment;  and, 

7.  Notice  of  Appeal,  etc. 
Dated:  December  11,  1956. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff- Appellant 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  December  12,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  cause: 

A.  The  foregoing  pages  numbered  1  to  27,  inclu- 
sive, containing  the  original 

Complaint ; 

Order  Denying  Preliminary  Injunction  and  Dis- 
charging Order  to  Show  Cause  and  Temporary  Re- 
straining Order; 

Answer ; 

Stipulation  Substituting  Albert  Del  Guercio  as 
Defendant  in  Place  and  Stead  of  Gordon  Cornell; 

Plaintiff's  Proposed  Pre-trial  Order; 
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Findings  of  Fact,  Conclusions  of  Law,  and  Judg- 
jnont ; 

Notice  of  Appeal  to  the  U.  S.  Court  of  Appeals; 

Statement  of  Points  on  Appeal ; 

Designation  of  Contents  of  Record  on  Apj)eal. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60,  has  been  paid 
by  aj^pellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  10th  day  of  January,  1957. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 

/s/  By   CHARLES  E.  JONES, 

Deputy 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL    DESIGNATION    OF    CON- 
TENTS  OF   RECORD   ON   APPEAL 

Plaintiff,  who  has  heretofore  filed  his  designa- 
tion of  contents  of  record  on  appeal,  hereby  makes 
the  following  supplemental  designation: 

1.    All  original  exhibits. 

Dated:  January  18,  1957. 

JOHN  P.  TOBIN, 

Attorney  for  Plaintiff 

[Endorsed] :  Filed  January  25,  1957. 
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[Endorsed]:  No.  15416.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Victor  Manuel  Gil, 
Appellant,  vs.  Albert  Del  Guercio,  as  District  Di- 
rector of  the  Immigration  and  Naturalization  Serv- 
ice at  Los  Angeles,  California,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed:  January  11,  1957. 

Docketed:  January  22,  1957. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15416 

VICTOR  MANUEL  GIL,  Appellant, 

vs. 

ALBERT  DEL  GUERCIO,  Respondent. 

STATEMENT  OF  POINTS  ON  APPEAL  AND 
DESIGNATION  OF  RECORD 

The  appellant  hereby  adopts  the  statement  and 
designation,  including  the  supplemental  designation 
of  contents  of  record,  appearing  in  the  typewritten 
record. 
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Dated:    January  21,  1957. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Appellant 

[Endorsed]:   Filed  January   22,   1957.   Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  THAT  EXHIBITS  MAY  BE 
CONSIDERED  IN  THEIR  ORIGINAL 
FORM 

It  is  hereby  stipulated  by  and  between  the  above 
named  parties  through  their  respective  counsel  of 
record  that  the  exhibits  may  be  considered  in  their 
original  form  without  the  necessity  of  reproducing 
them  in  the  printed  record. 

Dated:    January  25,  1957. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Appellant 

LAUGHLIN  WATERS, 

United  States  Attorney 

/s/  By   ARLINE  MARTIN, 

Assistant  United  States  Atty. 

Attorneys  for  Respondent 

[Endorsed]:  Filed  January  29,  1957.  Paul  P. 
O'Brien,  Clerk. 
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No.  15416 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Victor  Manuel  Gil, 

Appellant, 

vs. 

Albert  Del  Guercio,  as  District  Director  of  the  Immi- 
gration and  Naturalization  Service  at  Los  Angeles, 
California, 

Appellee. 


Appeal   From  the   United   States   District   Court   for   the 
Southern  District  of  California,   Central  Division. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Pleadings  and  Jurisdictional  Facts. 

A  verified  complaint  entitled  "Complaint  for  Declara- 
tory Judgment  and  Injunction"  was  filed  on  March  13, 
1956,  in  the  District  Court  for  the  Southern  District  of 
California  by  the  appellant  while  at  liberty  on  bond 
[3-8]/  The  defendant  was  Albert  Del  Guercio,  appellee 
herein,  and  substituted  for  the  originally  named  defendant 
Gordon  Cornell,  by  stipulation  on  October  22,  1956  [12], 


^Bracketed    numbers    refer    to    pages    in    printed    Transcript    of 
Record  unless  clearly  different  by  context. 
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officer  in  charge  of  the  Los  Angeles  district  of  the  United 
States  Immigration  and  NaturaHzation  Service. 

The  complaint  alleged  that  an  Order  for  his  deporta- 
tion was  issued  on  March  11,  1955  [4]  and  that  an  actual 
controversy  exists  respecting  the  validity  of  said  order 
and  the  enforcement  thereof  [6]. 

The  complaint  alleged  that  all  administrative  remedies 
has  been  exhausted  [5]  ;  that  the  entry  of  the  order  for 
deportation,  supra,  was  not  based  upon  reasonable,  re- 
liable, probative  and/or  substantial  evidence  [6]  and  that 
voluntary  departure^  was  denied  and  that  said  denial  of 
voluntary  departure  was  predicated  upon  unreasonable, 
unsubstantial  and  unreliable  evidence  and  was  arbitrary 
capricious  and  a  denial  of  due  process  of  law  and  the  rules 
and  regulations  of  the  immigration  service  [6]. 

Prayer  of  his  complaint  was  for  a  judgment  declaring: 

1.  Order  of  Deportation  illegal  and  void  and  with- 
out force  and  effect;  and, 

2.  Permanent  injunction  against  deportation. 

An  Order  to  Show  Cause  was  issued  same  day  and 
was  subsequently  discharged   [8]. 

The  answer  of  the  defendant  denied  that  the  deporta- 
tion order  was  based  upon  unreasonable,  unreliable  and 
unsubstantial  evidence  and  in  violation  of  the  Fifth 
Amendment  of  the  United  States  Constitution  and  that 
an  actual  controversy  existed  as  plaintiff  alleged.  An 
affirmative  defense  was  set  forth  alleging  that  plaintiff 
was  afforded  a  full  and  fair  hearing  [9-11]. 

^See  appendix. 
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In  accordance  with  Rule  16,  F.R.C.P,,  a  pre-trial  order 
was  submitted  by  counsel  for  plaintiff  and  defendant  and 
approved  by  the  trial  court  [13-14].  In  said  pre-trial 
order  it  was  stipulated  that  plaintiff,  appellant  herein, 
was  a  native  and  citizen  of  Mexico  who  last  entered  the 
United  States  about  November  25,  1953,  without  inspec- 
tion; that  voluntary  departure  was  denied,  although  re- 
quested; and,  that  the  decision  had  determined  that  he 
was  statutorily  eligible  for  the  relief  of  voluntary  de- 
parture. 

The  said  pre-trial  order  recited  the  issues  of  law  to  be: 

1.  Did  plaintiff  have  a  fair  hearing? 

2.  Was  the  denial  of  voluntary  departure  an  abuse 
of  discretion? 

The  Honorable  Wm.  M.  Byrne,  District  Judge,  made, 
signed  and  filed  Findings  of  Fact,  Conclusions  of  Law 
and  Judgment  on  November  23,  1956,  wherein  and  where- 
by he  found  that  there  was  no  abuse  of  discretion  in  deny- 
ing voluntary  departure  to  appellant,  herein,  and  ordered 
judgment  in  favor  of  defendant,  appellee  herein   [14-18]. 

Appellant  filed  his  Notice  of  Appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from  said 
Judgment,  and  the  whole  thereof,  and  from  the  denial 
of  relief  sought  on  December  3,  1956  [18]. 

The  trial  court  had  jurisdiction  by  virtue  of  the  pro- 
visions of  the  Administrative  Procedure  Act  of  1946 
(Sec.  10),  commonly  known  as  the  A. P. A.,  60  Stat.  243; 
Title  5,  U.S.C.  1009.' 

^See  appendix. 


The  United  States  G^urt  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  by  \-irtue  of  the  timely  filing  of 
the  Notice  of  Appeal  [18]  from  said  Judgment,  a  final 
judgment.  62  Stat.  929;  28  U.S.C.  1291. 

Statement  of  the  Case. 

Appellant,  now  age  24.  was  born  in  Mexico,  of  which 
country  he  is  a  national  [15].  He  has  been  a  continuous 
resident  of  the  United  States,  particularly  the  Los  Angeles 
area,  since  Xovember  25.  1953  [5].  He  was  arrested 
under  an  immigration  service  warrant  on  January  26, 
1955.  charged  with  entering  this  country  without  inspec- 
tion in  violation  of  8  U.S.C.  1251(a)(2)  f  1952  Immigra- 
tion Act.  Section  241(a)(2). 

On  February  24,  1955,  at  the  immigration  service 
hearing  on  the  warrant,  appellant  admitted  that  he  had 
last  entered  without  inspection  and  his  counsel  so  stipu- 
lated [Tr.  of  Hearing,  p.  2].  Appellant  admitted  a  prior 
illegal  entry  in  October.  1953.  and  that  he  was  granted 
immediate  voluntarj-  departure  without  the  necessity  of  a 
hearing.  Testified  that  he  had  never  been  arrested  in 
Mexico  or  in  the  United  States,  save  the  two  on  immigra- 
tion, supra  [Tr.  of  Hearing,  p.  4]. 


-^  U.S.C. A.  1251  Act  of  1952,  66  Stat.  2CH: 

"(a)  Any  alien  in  the  United  States  (including  an  alien  crew- 
man) shall  upon  the  order  of  the  Attorney  General,  be  deported 
who — 

(1)  .     .     . 

(2)  entered  the  United  States  without  inspection    .    .    ." 
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Prior  to  commencement  of  and  during  the  hearing,  ap- 
pellant, through  his  counsel,  applied  for  voluntary  de- 
parture.'^ He  furnished  a  Los  Angeles  Police  clearance 
showing  no  arrests  and  several  character  letters  of  recom- 
mendation I  Tr.  of  Hearing,  p.  7]. 

During   the   deportation   hearing,    the    Special    Inquiry 

Officer  asked  the  following: 

"Q.  The  record  in  your  case  shows  that  you  were 
brought  to  this  office  on  January  26,  1955,  and  you 
refused  to  make  a  statement  at  that  time.  Have  you 
any  comment  to  make  on  that?  A.  I  had  been  ad- 
vised by  my  attorney  not  to  sign  or  say  anything 
until  I  saw  him.''  (Emphasis  supplied.)  [Tr.  of 
Hearing,  p.  5.] 

It  does  not  appear  in  the  transcript  of  the  administrative 
hearing,  but  at  said  hearing,  probably  when  we  were 
"off  record,"  counsel  for  appellant  fully  and  completely 
advised  the  special  inquiry  officer  that  he,  as  attorney  for 
appellant's  employer,  was  present  at  said  place  of  appel- 
lant's employment  when  the  immigration  officers  came  in 
and  specifically  asked  for  appellant  by  name.  It  was 
then,  and  special  inquiry  officer  was  so  apprised,  that 
counsel  advised  appellant  not  to  talk  or  sign  anything  until 
he  had  a  chance  to  talk  to  him,  and  this  was  said  in 
presence  of  arresting  immigrating  officers  as  they  were 
preparing  to  leave  with  appellant  in  their  custody. 

The  decision  of  the  Special  Inquiry  Officer  on  page  2, 
thereof,  acknowledged  that  appellant  had  established  statu- 

°See  appendix. 


tory  eligibility  for  the  privilege  of  voluntary  departure. 

It    further    states    that    on    appellant's    apprehension    he 

refused  to  make  a  statement  or  sign  any  papers  on  the 

advice  of  counsel  and,  quoting: 

"He  was  also  offered  the  voluntary  departure  privi- 
lege at  that  time  and  refused  it."  (Emphasis  sup- 
plied.)   [Decision  of  Hearing,  p.  2.] 

There  is  absolutely  nothing  in  record  to  support  said 
statement.  It  is  unwarranted.  The  decision,  supra,  de- 
nied the  request  for  voluntary. 

If  the  appellant  was  worthy  of  the  privilege  of  volun- 
tary departure  on  his  apprehension,  he  was  worthy  of  it 
at  the  hearing.  There  is  not  one  iota  of  evidence  against 
appellant,  unless  it  is  construed  that  he  offended  anyone 
by  asking  for  his  attorney. 

To  deny  voluntary  departure  at  the  hearing  because 
alien  refused  to  sign  any  papers  or  talk  until  he  saw  his 
attorney  is  a  gross  abuse  of  discretion.®  It  is  particularly 
pointed  out  that  appellant  did  not  refuse  to  talk  or  sign 
anything  tendered  him,  but  merely  declined  until  he  saw 
his  attorney.  The  query  is  primarily  whether  the  denial 
of  effective  right  to  counsel  is  a  violation  of  the  Fifth 
Amendment  to  the  Constitution  and  the  rules  and  regu- 
lations of  the  agency,  infra. 


«8  U.S.C.A.  1252(b)(2)  ".  .  .  The  alien  shall  have  the  priv- 
ilege of  being  represented  (at  no  expense  to  the  Government)  by 
such  counsel,  authorized  to  practice  in  such  proceedings,  as  he 
shall  choose;". 
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Appellant  alleged  in  his  complaint  that  by  virtue  of  the 
Order  of  Deportation  issued  on  March  11,  1955  [6],  he 
was  about  to  be  taken  into  custody  and  deprived  of  his 
liberty  in  violation  of  due  process  of  law  [5]  and  that 
an  actual  controversy  exists  between  appellant  and  ap- 
pellee with  respect  to  the  validity  of  said  order  and  the 
enforcement  thereof  [6].  He  alleged  that  all  administra- 
tive remedies  had  been  exhausted  [5].  The  prayer  of 
his  complaint  was  for  a  declaratory  judgment  that  the 
said  order  was  illegal  and  void  and  without  force  and 
effect  and  for  a  permanent  injunction  against  deporta- 
tion [7]  alleging  that  he  had  no  plain,  speedy  or  adequate 
remedy  to  prevent  his  summary  removal  from  the  United 
States  [7-8]. 

Appellant  appealed  to  the  Board  of  Immigration  Ap- 
peals from  the  decision  and  order  of  the  Special  Inquiry 
Officer  and  the  appeal  was  dismissed  (Decision  of  Board 
of  Immigration  Appeals).  The  trial  court's  Finding  No. 
Ill  is  erroneous  when  it  states  that  no  appeal  was  ever 
taken  from  said  order  of  deportation  [16].  It  is  true 
that  at  all  times  appellant  has  admitted  entry  without 
inspection,  and  while  the  paradox  is  present  that  we 
appealed  from  all  of  the  Order  of  the  Special  Inquiry 
Officer,  we  direct  this  Honorable  Court's  attention  to  the 
flagrant  attempt  to  deny  alien  right  to  effective  counsel 
and  to  use  the  alien's  effort  to  secure  legal  advice  as  a 
basis  for  denying  voluntary  departure. 

The  trial  court,  we  respectfully  submit,  erred  in  its 
conclusion  of  law,  based  upon  the  findings  and  the  record, 
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that  there  was  no  abuse  of  discretion  in  denying  voluntary- 
departure.  We  did  not  seek  to  have  the  trial  court  sub- 
stitute its  judgment  for  that  of  the  agency;  we  did,  how- 
ever, contend  that  the  administrative  agency  abused  its 
discretion,  and  respectfully  submit  that  the  judgment  of 
the  lower  court  is  incorrect  and  that  the  administrative 
agency  did  abuse  its  discretion  in  denying  voluntary 
departure  under  the  unique  circumstances  of  this  case. 

Specifications  of  Error. 

The  appellant  makes  the  following  specifications  of 
error  of  the  District  Court. 

I. 

The  District  Court  erred  in  making  said  Judgment. 

II. 

That  Finding  No.  Ill  is  in  error  insofar  as  it  declares 
that  no  appeal  was  taken  from  the  order  of  deportation 
and  that  said  order  of  deportation  became  final.  The 
decision  of  the  Board  of  Immigration  Appeals  in  its 
opening  sentence  declares  that  the  case  is  before  them  on 
appeal  from  a  decision  of  a  special  inquiry  officer  direct- 
ing the  respondent's  deportation.  The  portion  of  said 
finding  is  contrary  to  the  record.  It  constitutes  a  denial 
of  due  process  and  a  fair  hearing. 

III. 

That  Conclusion  of  Law  No.  II  is  error  because  there 
was  no  due  process  or  fair  hearing  when  the  special  in- 
quiry officer  predicated  his  decision  upon  a  denial  of 
effective  assistance  of  counsel,  all  in  violation  of  the 
Fifth  Amendment  and  the  statutes  enacted  by  Congress 
and  the  rules  and  regulations  of  the  agency. 
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TV. 

That  Conclusion  No.  Ill  is  in  error  and  unsupported 
by  the  record  when  it  concludes  that  there  was  no  abuse 
of  discretion  in  denial  of  voluntary  departure  to  appellant. 

V. 

That  Conclusion  No.  IV  is  error  when  it  concludes  that 
the  order  of  deportation  is  valid  and  appellant  is  deport- 
able pursuant  to  said  order  because  it  is  based  upon  an 
erroneous  finding,  supra,  unsupported  by  the  record,  and 
contrary  to  law. 

VI. 

That  the  judgment  is  improper  because: 

1.  No.  1,  thereof,  is  unsupported  by  a  finding  of 
fact  or  conclusion  of  law  that  is  supported  by  the 
record;  and, 

2.  No.  2,  thereof,  is  improper  because  it  is  based 
upon  a  finding  and  conclusion  unsupported  by  the 
record. 


— ID- 
ARGUMENT. 

POINT  I. 

Administrative  Agency  Hearing  Unfair  When  Special 
Inquiry  Officer's  Decision  Arbitrarily  Assumes  as 
Ground  for  Denial  of  Discretionary  Relief  Matter 
Not  of  Record  in  Deportation  Hearing. 

Denial  of  Effective  Service  of  Counsel  Is  a  Denial  of 
Right  of  Counsel  Guaranteed  by  Constitution, 
Congress  and  Administrative  Regulations. 

Right  of  Counsel  Means  Effective  Representation  at 
All  Stages  of  the  Proceedings  Including  Advice  on 
Apprehension,  Not  Mere  Right  to  Be  Present  at 
Deportation  Hearing. 

It  Is  an  Arbitrary  Denial  of  Fair  Hearing  and  a  Denial 
of  Due  Process  to  Deny  Alien  Voluntary  De- 
parture Who,  on  Advice  of  Counsel,  Refused  to 
Talk  or  Sign  Anything  on  Apprehension  Until 
He  Saw  His  Counsel. 

Appellant  Applied  for  Discretionary  Relief  of  Volun- 
tary Departure  Prior  to  and  During  the  Hearing, 
and  Subsequent  to  Issuance  of  Warrant  of  Arrest 
as  Rules  of  Agency  Provide. 

The  Constitution  of  the  United  States,  Amendment 
VI,  provides  for  right  of  counsel  in  criminal  matters 
and  over  the  years  this  has  grown  to  include  immigration 
proceedings,  theoretically  civil  in  nature. 

The  1952  Immigration  and  Naturalization  Act,  Section 
1252(b)(2),  provides  that  "(2)  the  alien  shall  have  the 
privilege  of  being  represented  (at  no  expense  to  the 
Government)  by  such  counsel,  authorized  to  practice  in 
such  proceedings,  as  he  shall  choose." 
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The  immigration  agency  regulations,  8  C.F.R.  244.14 
(b),  provides  that  the  alien  shall  be  advised  of  his  right  to 
be  represented  by  counsel  and  that  this  must  be  done  upon 
service  of  the  warrant  of  arrest/ 

Agency  regulations  provide  that  at  any  time  subsequent 
to  the  issuance  of  warrant  of  arrest  and  prior  to  the 
commencement  of  the  hearing,  alien  may  apply  for  volun- 
tary departure   (8  C.F.R.   11).« 

There  can  be  no  question  of  the  right  to  effective  coun- 
sel at  all  stages  of  the  immigration  proceedings.  The 
rudimentary  demands  of  justice  cannot  be  circumvented 
by  allowing  counsel  at  a  hearing,  but  intimidating  the 
use  of  counsel  by  denying  discretionary  relief  merely  be- 
cause appellant  followed  advice  of  counsel  not  to  talk 
or  sign  anything  when  he  was  arrested  at  his  place  of 
employment. 

It  is  a  travesty  on  common  sense  and  the  elemental 
principles  of  justice  to  place  any  credence  in  the  ''reason" 
given  for  denial  of  the  relief,  namely,  that  appellant  had 
given  no  reason  why  he  could  not  accept  the  offer  of 
voluntary  departure  at  the  time  of  his  apprehension. 
There  is  not  an  iota  of  evidence  in  the  record  that  such 
was  proffered  to  appellant  and  that  he  refused  same. 
The  truth  and  exact  fact  as  shown  by  the  Transcript  of 
the  Hearing  is  that  appellant  applied  for  the  relief  prior  to 
and  during  the  hearing  [Tr.  of  Hearing,  p.  6]. 


'^See  appendix. 
^See  appendix. 


—12— 

The   agency   decision   on   page   2,   thereof,   makes   the 

following  statement : 

"An  alien  who  once  was  granted  voluntary  privilege 
and  who  again  is  found  here  illegally  does  not  merit 
a  second  chance  for  such  departure  in  the  absence  of 
strong  extenuating  circumstance   (I.  D.  No.  352)." 

That  is  a  quote  from  a  decision  of  the  Board  of  Immigra- 
tion Appeals  in  the  Matter  of  M,  4  I  &  N  Decisions,  page 
626.  In  that  case  the  Board  further  pointed  out  that 
".  .  .  We  wish  to  caution  that  what  we  say  here  is 
not  to  be  taken  as  an  invariable  rule,  but  that  in  each 
case  the  decision  ultimately  must  be  predicated  upon  the 
merits  or  demerits  of  the  case  .  .  ."  They  reversed 
the  special  inquiry  officer's  decision  in  that  case  and 
granted  voluntary  departure  to  the  alien  involved.  In 
our  case  the  decision  of  the  Board  of  Immigration  Appeals 
contains  the  following: 

"The  remaining  matter  is  whether  voluntary  de- 
parture should  be  granted  to  the  respondent.  He 
was  granted  voluntary  departure  on  November  21, 
1953  and  his  last  entry  occurred  about  four  days 
later.  He  has  been  in  the  United  States  for  a  period 
of  less  than  five  years  and  former  8  CFR  242.61(f) 
(2)  (now  8  CFR  242.21(a))  specifically  provides 
that  no  appeal  shall  lie  to  this  Board,  in  such  cases, 
from  an  order  of  a  special  inquiry  officer  denying  an 
application  for  voluntary  departure  as  a  matter  of 
discretion.  Hence,  we  are  not  in  a  position  to  grant 
voluntary  departure  on  appeal  even  if  we  were  in- 
clined to  do  so."  (Emphasis  supplied.)  (Board  of 
Immigration  Appeals  Decision,  pp.  1,  2.) 
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To  attempt  to  force  an  alien  to  act  without  advice  of 
counsel  is  like  forcing  one  charged  with  an  offense  to  trial 
before  counsel  can  adequately  prepare  the  case.  (C/. 
White  V.  Regan,  324  U.  S.  760.) 

The  relationship  of  attorney  and  client  is  one  of  trust 
and  confidence.  Fidelity  to  a  client  requires  that  the 
attorney  should  protect  and  maintain  client's  just  rights. 
Appellant's  counsel  was  present  at  his  place  of  employ- 
ment when  the  immigration  officers  came  in  and  asked 
for  him  by  name.  It  does  not  appear  in  the  record  but 
that  was  when  counsel  advised  appellant  not  to  sign  any- 
thing or  talk  until  he  could  see  him.  That  is  what  the 
appellant  did.  He  then  followed  the  law  by  making  re- 
quest prior  to  and  during  the  hearing  for  the  discretionary 
relief. 

While  the  Congress  imposed  in  the  Attorney  General 
the  discretion  to  grant  or  deny  the  relief,  and  the  Attorney 
General  then,  by  his  regulations,  permitted  a  subordinate 
to  make  such  determination  for  him  without  right  of 
appeal,  the  salient  factor  is  posed  for  consideration:  can 
one  subordinate  offer  voluntary  departure,  and  another 
subordinate  deny  same  when  there  are  no  change  of  cir- 
cumstances, save  and  except  the  exercise  of  the  funda- 
mental right  to  counsel.     Appellant  says  no. 

As  is  so  pungently  expressed  in  Boyd  v.  United  States, 
116  U.  S.  616,  636,  "Under  our  system  of  government 
there  should  be  no  way  to  subject  the  life  and  freedom 
of  one  individual  to  the  'unfettered'  or,  more  particularly, 
the  'arbitrary  power  of  another.'  " 
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POINT  II. 

Appellant  Concedes  That  a  Denial  of  a  Fair  Hearing 
Cannot  Be  Established  by  Proving  Agency  Deci- 
sion Wrong. 

Appellant  Concedes  That  Trial  Court  Will  Not  Sub- 
stitute Its  Judgment  of  Record  for  That  of 
Agency.  We  Acknowledge  That  Mere  Error  in 
Agency  Decision  Is  Insufficient  for  Legal  Relief. 

Appellant  Strongly  Urges  That  Trial  Court's  Find- 
ings, Conclusion  and  Judgment  Are  in  Error  Be- 
cause They  Are  Unsupported  by  the  Record  of 
the  Agency  Which  Appellant  Forcefully  Contends 
Show  an  Arbitrary  Abuse  of  Power  and  a  Denial 
of  Constitutional,  Congressional  and  Agency 
Regulations  Rights  of  Alien  Appellant. 

Appellant  recognizes,  accepts  and  concedes  that  the  law 
is  well  established  that  a  denial  of  a  fair  hearing  cannot 
be  established  by  proving  that  agency  decision  was  wrong 
or  that  a  court  will  substitute  its  judgment  in  a  matter 
of  discretion  for  that  of  the  agency  when  Congress  has 
imposed  the  right  of  discretion  in  the  agency. 
Tisi  V.  Tod,  264  U.  S.  131; 

Universal  Camera  Corp.  v.  N.  L.  R.  B.,  340  U.  S. 
474,  488; 

Tar  ant  0  v.  Hoff,  88  F.  2d  85   (9th  Cir.); 

United  States  v.  Neely,  202   F.   2d  289. 

We  recognize  that  it  was  the  duty  of  the  trial  court 
to  make  and  base  his  decision  on  the  record  made  in  the 
administrative  proceedings,  since  there  was  no  trial 
de  novo. 

Our  complain  did  not  ask  the  trial  court  to  sub- 
stitute   its    discretion    for    that    of    the    administrative 
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agency.  What  we  did  seek,  and  what  the  agency  record 
on  file  in  the  trial  court  proved,  was  a  judgment  that 
the  special  inquiry  officer  acted  arbitrarily  and  in  so 
doing  rendered  the  hearing  unfair,  thus  voiding  the  deci- 
sion of  the  agency. 

As  we  pointed  out,  supra,  the  lower  court's  Finding 
No.  Ill  [16]  is  incorrect  insofar  as  it  declares  that  no 
appeal  was  ever  taken  from  said  order  of  departure  and 
said  order  became  final.  The  true  record  before  the  trial 
court  showed  that  the  Board  of  Immigration  Appeals 
Decision,  page  1,  says:  "This  case  is  before  us  on  appeal 
from  a  decision  of  a  special  inquiry  officer  directing  the 
respondent's  deportation." 

We  submit  that  Conclusion  of  Law  II  [16]  is  improper 
because  the  transcript  of  the  hearing  shows  that  the 
appellant  was  penalized  because  he  exercised  his  right  to 
counsel,  supra. 

We  submit  that  Conclusion  IV  [16]  is  improper 
because  the  transcript  of  the  hearing  conclusively  shows 
that  the  officer  based  his  decision  on  discretionary  relief 
on  matter  not  of  record  and  upon  a  denial  of  right  of 
counsel  to  act  effectively,  supra. 

The  Judgment  rendered  by  the  lower  court  is  incorrect 
and  should  be  reversed  because  it  is  based  upon  findings 
and  conclusions  not  supported  by  the  record. 

The  Judgment  of  the  lower  court  is  error  and  should 
be  reversed. 

Respectfully  submitted, 

John  P.  Tobin. 

Attorney  for  Appellant. 


APPENDIX. 

Section    10  of  the   Administrative   Procedure   Act   of 

1946. 

(3)  ''Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion. 

*'(a)  Right  of  Review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action  are  adversely  affected 
or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review  thereof. 

"(b)  Form  and  Venue  of  Action. — The  form  of  pro- 
ceeding for  judicial  review  shall  be  any  special  statutory 
review  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  or  inade- 
quacy thereof,  any  applicable  form  of  legal  action  (in- 
cluding actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  corpus) 
in  any  court  of  competent  jurisdiction.  Agency  action 
shall  be  subject  to  judicial  review  in  civil  or  criminal 
proceedings  for  judicial  enforcement  except  to  the  extent 
that  prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 

"(c)  Reviewable  Acts. — Every  agency  action  made  re- 
viewable by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
procedural,  or  intermediate  agency  action  or  ruling  not 
directly  reviewable  shall  be  subject  to  review  upon  the 
review  of  the   final  agency  action. 

"(e)  Scope  of  Review. — So  far  as  necessary  to  de- 
cision and  where  presented  the  reviewing  court  shall 
decide  all   relevant  questions  of   law,   interpret   constitu- 


tional  and  statutory  provisions,  and  determine  the  mean- 
ing or  applicability  of  the  terms  of  any  agency  action. 
It  shall  (a)  compel  agency  action  unlawfully  withheld 
or  unreasonably  delayed;  and  (b)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  found 
to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;  (2)  contrary 
to  constitutional  right,  power,  privilege,  or  immunity; 
(3)  in  excess  of  statutory  jurisdiction,  authority,  or  limi- 
tations, or  short  of  statutory  right;  (4)  without  observ- 
ance of  procedure  required  by  law;  (5)  unsupported  by 
substantial  evidence  in  any  case  subject  to  the  require- 
ments of  sections  7  and  8  or  otherwise  reviewed  on  the 
record  of  an  agency  hearing  provided  by  statute:  or  (6) 
unwarranted  by  the  facts  to  the  extent  that  the  facts 
are  subject  to  trial  de  novo  by  the  reviewing  court.  In 
making  the  foregoing  determinations  the  court  shall  re- 
view the  whole  proceeding  or  such  portions  thereof  as 
may  be  cited  by  any  party,  and  due  accounts  shall  be 
taken  of  the  rule  of  prejudicial  error.''  60  Stat.  243, 
5  U.  S.  C.   1009. 

Immigration  &  Xaturalization  Act  of  1952 — Section 
244(e). 

8  U.S.C.  1254(e),  66  Stat.  214. 

(e)  The  Attorney  General  may.  in  his  discretion,  per- 
mit any  alien  under  deportation  proceedings,  other  than 
an  alien  within  the  provisions  of  paragraphs  (4)-(7), 
(11).  (12),  (14),  (17)  or  (18)  of  Section  1251  (a)  of 
this  Title  (and  also  any  alien  within  the  purview  of  such 
paragraphs  if  he  is  also  within  the  provisions  of  para- 
graph (4)  or  (5)  of  subsection  (a)  of  this  section),  to 
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depart  voluntarily  from  the  United  States  at  his  own 
expense  in  lieu  of  deportation  if  such  alien  shall  establish 
to  the  satisfaction  of  the  Attorney  General  that  he  is,  and 
has  been,  a  person  of  good  moral  character  for  at  least 
five  years  immediately  preceding  his  appHcation  for  volun- 
tary departure  under  this  section." 

8   U.S.C.A.    1252(b)(2): 

"The  alien  shall  have  the  privilege  of  being  represented 
(at  no  expense  to  the  Government)  by  such  counsel, 
authorized  to  practice  in  such  proceedings,  as  he  shall 
choose ; — ." 

8  C.F.R.  244.11: 

"The  alien,  if  he  believes  that  he  is  eligible  for  volun- 
tary departure  under  section  244(e)  of  the  act,  may,  at 
any  time  subsequent  to  the  issuance  of  a  warrant  of 
arrest  and  prior  to  the  commencement  of  the  hearing, 
apply  therefor.     .     .     ." 

8  C.F.R.  244.14(b): 

"Upon  service  of  the  warrant  of  arrest,  the  alien  shall 
be  advised  of  his  right  to  representation  by  counsel,  at 
no  expense  to  the  Government,  at  the  hearing  to  be  held 
under  the  warrant  of  arrest.     .     .     ." 

8  C.F.R.  242.53: 

"(a)   .     .     . 

(b)  The  special  inquiry  officer  shall  conduct  a  fair  and 
impartial  hearing.  No  decision  of  deportability  shall  be 
valid  unless  based  upon,  reasonable,  substantial  and  pro- 
bative evidence.     .     .     . 


(c)  special  inquiry  officers;  specific  duties.  ...  5. 
present  the  evidence  .  .  .  as  to  (I)  .  .  .  (IV) 
factors  bearing  upon  the  respondent's  eHgibihty  for  dis- 
cretionary relief  if  application  therefor  has  been  made 
(V).     .     .     ." 

8  C.F.R.  242.54: 

"(d)  Except  in  the  case  of  an  alien  who  is  prima  facie 
deportable  under  section  242(f)  of  the  act,  at  any  time 
during  the  hearing  the  respondent  may  apply  for  suspen- 
sion of  deportation  on  Form  I-256A,  for  voluntary  de- 
parture under  section  244  of  the  act,  or  for  both  volun- 
tary departure  and  pre-examination." 
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Jurisdiction. 

The  District  Court  had  jurisdiction  of  the  action  for 
declaratory  judgment  to  review  a  final  administrative 
deportation  order  of  the  Immigration  and  Naturalization 
Service  under  the  Administrative  Procedures  Act,  5 
U.  S.  C.  1009,  and  the  Declaratory  Judgment  Act,  28 
U.  S.  C.  2201. 

This  Court  has  jurisdiction  of  this  appeal  from  the 
Findings,  Conclusions  and  Judgment  of  the  District  Court 
[T.  R.  14]  in  favor  of  defendant  and  against  the  plain- 
tiff, holding  that  said  deportation  order  is  valid,  under 
the  provisions  of  28  U.  S.  C.  1291  and  1294(1),  said 
order  being  a  final  decision  of  the  District  Court. 
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Statutes  Involved. 

Section  241(a)(2)  of  the  Immigration  and  Nationality 
Act   [8  U.  S.  C   1251(a)(2)]   reads  as  follows: 
"^1251.    Deportable  aliens — General  classes 
"(a)   Any  alien  in  the  United  States  (including  an 
alien  crewman)   shall,  upon  the  order  of  the  Attor- 
ney General,  be  deported  who — 

"(2)  entered  the  United  States  without  inspec- 
tion or  at  any  time  or  place  other  than  as  designated 
by  the  Attorney  General  or  is  in  the  United  States 
in  violation  of  this  chapter  or  in  violation  of  any 
other  law  of  the  United  States." 

Section  244  of  the  Immigration  and  Nationality  Act 
[8  U.  S.  C.  1254(e)]  relates  to  voluntary  departure  and 
provides   as   follows : 

"(e)   Voluntary  departure 

"The  Attorney  General  may,  in  his  discretion,  per- 
mit any  alien  under  deportation  proceedings,  other 
than  an  alien  within  the  provisions  of  paragraphs 
(4)-(7),  (11),  (12),  (14)-(17),  or  (18)  of  sec- 
tion 1251(a)  of  this  title  (and  also  any  alien  within 
the  purview  of  such  paragraphs  if  he  is  also  within 
the  provisions  of  paragraph  (4)  or  (5)  of  sub- 
section (a)  of  this  section),  to  depart  voluntarily 
from  the  United  States  at  his  own  expense  in  lieu 
of  deportation  if  such  alien  shall  establish  to  the 
satisfaction  of  the  Attorney  General  that  he  is,  and 
has  been,  a  person  of  good  moral  character  for  at 
least  five  years  immediately  preceding  his  applica- 
tion for  voluntary  departure  under  this  subsection. 
June  27,  1952,  c.  477,  Title  H,  ch.  5,  §244,  66  Stat. 
214." 


The  provisions  of  Section  242.61  (f)  (2)  (ii)  of  Title 
cS  of  the  Code  of  Federal  Regulations  provides  as  fol- 
lows : 

"(f)  Appeals.     *     *     * 

"(2)  No  appeal  shall  lie  from  an  order  of  a  spe- 
cial inquiry  officer  denying  an  application  for  vol- 
untary departure  or  preexamination  as  a  matter  of 
discretion,  where:     *     *     * 

"(ii)  The  alien  has  been  in  the  United  States 
for  a  period  less  than  five  years  at  the  time  of  the 
service  of  the  warrant  of  arrest  in  deportation  pro- 
ceedings." 

Statement  of  the  Case. 

This  is  an  appeal  from  a  decision  of  the  District  Court, 
affirming  a  final  order  of  deportation  by  the  Immigration 
and  Naturalization  Service,  of  appellant,  admittedly  an 
alien,  after  a  judicial  review  of  the  administrative  file 
which  was  offered  in  evidence  as  appellee's  Exhibit  A, 
which  exhibit  is  transmitted  to  this  Court  in  its  original 
form  and  is  not  contained  in  the  printed  record  on  ap- 
peal. 

Appellant,  admittedly  an  alien,  was  on  November  21, 
1953,  granted  voluntary  departure  to  Mexico  and  about 
four  days  thereafter,  or  on  about  November  25,  1953,  he 
reentered  the  United  States  without  inspection.  [Ex.  A, 
pp.  2,  3.]  A  warrant  of  arrest  was  issued  and  a  special 
inquiry  hearing  was  held  on  February  24,  1955,  and 
the  decision  of  the  special  inquiry  officer  that  the  appel- 
lant was  deportable  was  affirmed  by  the  Board  of  Immi- 
gration Appeals  when  it  dismissed  the  appeal  from  the 
special  inquiry  officer's  order  on  February  23,   1956. 

As  stated  in  Appellant's  Opening  Brief  (App.  Br. 
7)    the  last  three  lines   of   Finding  of   Fact   III   of  the 


District  Court  [T.  R.  16]  that  *'No  appeal  was  ever 
taken  from  said  order  of  deportation  and  said  order  of 
deportation  became  final"  is  erroneous  and  was  included 
in  said  Findings  by  the  appellee  by  mistake. 

The  fact  as  above  set  forth  is  that  an  appeal  was 
taken  and  dismissed  by  the  Board  of  Immigration  Ap- 
peals. In  any  event,  the  mistaken  Finding  is  immaterial 
because  there  is  no  dispute  that  the  order  of  deportation 
which  was  reviewed  by  the  District  Court  was  a  final  ad- 
ministrative order  of  deportation. 

In  his  decision  [Ex.  A]  the  special  inquiry  officer  in 
the  exercise  of  his  discretion  denied  appellant's  applica- 
tion for  voluntary  departure.  An  analysis  of  both  Points 
I  and  II  of  appellant's  brief  indicates  that  the  arguments 
therein  contained  all  relate  to  that  denial  of  voluntary 
departure. 

Since  the  grant  or  denial  of  voluntary  departure  is 
a  matter  of  discretion,  the  only  question  which  could  be 
raised  before  the  District  Court  or  on  this  appeal  is 
whether  or  not  there  was  an  abuse  of  discretion  in  such 
denial.  This  is  the  question  which  we  treat  in  our  argu- 
ment. 

There  is  no  question  with  regard  to  the  deportability 
of  appellant,  it  being  admitted  in  the  hearings  [Ex.  A] 
and  stipulated  in  the  pre-trial  order  [T.  R.  13]  that  the 
appellant  is  a  native  and  citizen  of  Mexico  and  that  he 
last  entered  the  United  States  about  November  25,  1953, 
without  inspection. 

Summary  of  Argument. 
I. 

There  zvas  no  abuse  of  discretion  in  the  denial  of  vol- 
untary departure;  the  record  is  clear  that  appellant  il- 
legally re-entered  the  United  States  four  days  after  a 
previous  grant  of  voluntary  departure. 
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ARGUMENT. 
There  Was  No  Abuse  of  Discretion  in  the  Denial  of 
Voluntary  Departure;  the  Record  Is  Clear  That 
Appellant  Illegally  Re-entered  the  United  States 
Four  Days  After  a  Previous  Grant  of  Voluntary 
Departure. 

Appellant's  arguments  under  both  Points  I  and  II  and 
under  his  Statement  of  the  Case  all  seem  to  relate  to 
the  question  of  denial  of  voluntary  departure  by  the  spe- 
cial inquiry  officer.  Pursuant  to  the  regulations,  snpra, 
there  was  no  appeal  to  the  Board  of  Immigration  Appeals 
on  this  question.  This  being  a  matter  of  discretionary 
action,  the  only  question  in  the  District  Court  and  here 
is  whether  or  not  there  was  an  abuse  of  discretion  in 
the  denial  of  voluntary  departure. 

Appellant's  argument  seems  to  be  that  there  is  nothing 
in  the  record  to  sustain  the  reason  given  by  the  special 
inquiry  officer  for  the  denial  of  voluntary  departure, 
namely,  that  the  appellant  had  previously  been  granted 
voluntary  departure  and  illegally  entered  the  United  States 
four  days  later.  The  record  clearly  supports  the  reason 
and  statement  of  the  special  inquiry  officer  whose  deci- 
sion, in  that  portion  discussing  the  application  for  vol- 
untary departure,  reads  in  part  as  follows  [Ex.  A  in  evi- 
dence, page  2  of  the  Decision  of  the  Special  Inquiry 
Officer] : 

"An  alien  who  once  was  granted  voluntary  depar- 
ture privilege  and  who  again  is  found  here  illegally 
does  not  merit  a  second  chance  for  such  privilege 
in  the  absence  of  strong  extenuating  circumstances. 
.  .  .  There  are  no  extenuating  circumstances  in 
this  case,  particularly  as  the  respondent  had  every 
opportunity,   after   having   been   granted   a   previous 


voluntary  departure,  to  apply  for  an  immigrant  visa 
and  lawfully  enter  the  United  States  if  he  wished  to 
do  so.  And  further,  the  respondent  has  shown  no 
reason  why  he  could  not  have  accepted  the  privilege 
of  voluntary  departure  offered  him  at  the  time  of 
his  apprehension.  Voluntary  departure  privilege  is 
solely  a  matter  of  discretion  and  no  alien  can  claim 
that  privilege  as  a  matter  of  right.  Considering  all 
the  factors  in  this  case,  it  is  found  that  the  re- 
spondent has  resided  in  the  United  States  for  less 
than  five  years,  that  he  has  previously  been  granted 
the  voluntary  departure  privilege  in  lieu  of  deporta- 
tion, that  there  are  no  strong  extenuating  circum- 
stances as  to  why  he  should  be  granted  the  vol- 
untary departure  privilege  another  time  and,  on 
the  basis  of  the  entire  record,  his  application  in  the 
present  proceedings  for  voluntary  departure  in  lieu 
of  deportation  will  be  denied  as  a  matter  of  ad- 
ministrative   discretion." 

At  the  hearing  on  February  24,  1955,  at  pages  2  and 
3,  are  contained  the  following  questions  and  answers 
given  by  the  appellant,  who  admits  his  prior  voluntary 
departure  and  subsequent  illegal  reentry: 

"Q.  When  did  you  last  enter  the  United  States? 
A.     On  1953  or  1954  in  November. 

Q.  Well,  have  you  been  here  more  than  a  year. 
A.     More. 

Q.  It  must  have  been  November  1953,  is  that 
right?     A.     Yes,  I  believe  so. 

Q.  About  what  date  of  the  month  did  you  enter? 
A.     Around  the  middle  of  the  month. 


— 7— 

Q.  When  did  you  first  enter  the  United  States? 
A.  It  was  in  October  1953,  T  don't  remember 
the  first  part  of  the  month  it  was. 

Q.  How  did  you  accompHsh  that  entry?  A.  I 
came  in  near  San  Ysidro,  also. 

Q.  How  many  times  have  you  entered  the  United 
States?     A.     Only  two. 

******** 

Q.  Well  what  caused  your  departure  after  your 
first  entry?  A.  I  was  apprehended  by  the  detective 
here  on  Broadway  in  San  Diego. 

Q.  Were  you  picked  up  by  the  Immigration  and 
sent  out?  A.  I  was  brought  to  the  Immigration 
by  the  detective. 

Q.  And  what  did  the  Immigration  do  with  you? 
A.     I  was  sent  to  Mexico. 

Q.  How  long  were  you  detained?  A.  I  was 
taken  to  San  Pedro  for  one  or  two  days. 

Q.  Were  you  deported  from  the  U.  S.  or  were 
you  granted  voluntary  departure  privilege?  A. 
Voluntary  departure. 

Q.  On  what  date  were  you  granted  that  vol- 
untary departure  privilege?  A.  It  was  on  the  21st 
of  November,  1953." 

Appellant  next  argues  that  voluntary  departure  was 
denied  for  reasons  not  indicated  on  the  record,  and  that 
at  one  point  in  the  proceedings  it  was  indicated  that 
appellant  would  be  granted  voluntary  departure  and  this 
was  later  withdrawn. 

While  it  is  not  conceded  that  appellant's  contentions  with 
regard  to  matters  outside  the  record  are  true,  neverthe- 
less such  arguments  are  not  persuasive  because  it  is  clearlv 


not  an  abuse  of  discretion  to  deny  voluntary  departure 
to  an  alien  who  has  once  abused  that  privilege  by  il- 
legally re-entering  after  such  a  grant.  Based  on  that  rea- 
son alone  the  denial  would  be  proper. 

The  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Arline  Martin, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellees. 
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United  States  Court  of  Appeals 
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Victor  Manuel  Gil, 

Appellant, 

vs. 

Albert  Del  Guercio,  etc., 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Reply  to  Appellee's  Argument. 

Appellee's  brief,  page  7,  contains  the  following: 

"Appellant  next  argues  that  voluntary  departure 
was  denied  for  reasons  not  indicated  on  the  record, 
and  that  at  one  point  on  the  proceedings  it  was  indi- 
cated that  appellant  would  be  granted  voluntary  de- 
parture and  this  was  later   withdrawn." 

Appellant  directs  this  Honorable  Court's  attention  to 
page  2  of  the  decision  of  Special  Inquiry  Officer  where  it 
states : 

"At  the  time  of  his  last  apprehension  he  refused 
to  make  a  statement  or  sign  any  papers  on  the  advice 
of  counsel.  He  zifas  also  offered  the  vohintary  de- 
parture privilege  at  that  time  and  refused  it."  (Em- 
phasis supplied.) 
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The  transcript  of  the  hearing,  page  5,  shows  that  appel- 
lant answered  that  the  reason  he  refused  to  make  a  state- 
ment at  tPiat  time  was : 

*'I  had  been  advised  by  my  attorney  not  to  sign 
or  say  anything  until  I  saw  him."   (Emphasis  added.) 

As  appellant  pointed  out  in  his  opening  brief,  page  13, 
the  question  is  can  one  subordinate  of  the  Attorney  Gen- 
eral offer  the  discretionary  privilege  and  another  refuse 
it  when  there  is  no  change  of  circumstance,  save  and  ex- 
cept the  exercise  of  the  right  of  counsel.  Appellee  ducks 
the  issue. 

The  Judgment  of  the  trial  court  is  erroneous  and  should 
be  reversed. 

Respectfully  submitted, 
John  P.  Tobin, 

Attorney  for  Appellant. 
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No.  15,416 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Victor  Manuel  Gil, 

Appellant, 
vs. 

Albert  Del  Guercio,  as  District  Director  of  the  Im- 
migration and  Naturalization  Service  at  Los  Angeles, 
California, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  and  to  the  Honorable  Dal  M.  Lcm- 
mon,  Stanley  M.  Barnes  and  Frederick  G.  Hamley, 
Circuit  Judges: 

Victor  Manuel  Gil  appellant  in  the  above  described  ap- 
peal, respectfully  petitions  the  court  for  a  rehearing  after 
decision  rendered  June  17,  1957. 

The  original  hearing  in  this  matter  was  had  on  June 
3,  1957,  with  decision  as  above. 
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Summary  Statement  of  Grounds  Upon  Which  a 
Rehearing  Is  Requested. 

I. 

A  court  in  reviewing  a  decision  of  an  administrative 
agency  must  take  the  decision  in  full  as  it  is  written. 
The  appellant  respectfully  submits  that  this  Honorable 
Court  erred  in  determining  that  concededly  improper  criti- 
cal words  were  not  prejudicial  and  may  be  disregarded 
as  surplusage.  The  uncertain  effect  of  incompetent  mat- 
ter which  renders  harm  and  violates  substantial  rights 
(assumption  of  matter  not  of  record)  makes  the  hear- 
ing unfair. 

Bridges  v.  Wixon,  144  F.  2d  927  (9th  Cir.),  326 
U.  S.  135; 

Eagles  v.  Samuels,  329  U.  S.  304; 

Bilokumsky  v.  Tod,  263  U.  S.  49. 

II. 

The  regulations  which  govern  deportation  hearings  and 
proceedings  are  the  due  process  of  law  guarantees  of  the 
United  States  Constitution.  There  is  no  due  process  or 
compHance  with  8  C.  F.  R.  151.3  which  defines  the 
record  as  the  testimony  and  exhibits  and  other  papers 
and  requests  filed  in  the  proceedings.  Attention  is  directed 
to  the  fact  that  said  regulation  does  not  grant  considera- 
tion to  something  outside  the  record  as  was  done  here. 
8  C.  F.  R.  151.5(a)  states  that  the  decision  shall  set 
forth  a  summary  of  the  evidence  adduced.  This  can  only 
mean  what  it  says.  The  failure  to  follow  the  regula- 
tions, as  was  done  here,  results  in  an  unfair  hearing. 

United  States  v.  Perkins,  79  F.  2d  533,  534; 

Moh  See  v.  White,  242  Fed.  868,  871  (C.  C.  A. 
9); 

Sibray  v.  United  States,  282  Fed.  795. 
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III. 

Tliis  Honorable  Court  can  only  judge  the  hearing  by 
what  the  officer  did.     Not  by  what  he  might  have  done, 
been  justihed  in  doing  or  Excused  frcmi  having  done. 
S.  E.  C.  V.  Chevers,  318  U.  S.  80,  87,  93-94. 

IV. 

Appellant  at  page  13  of  his  opening  brief  posed  the 
question  that  is  very  material  to  a  correct  decision  in  this 
matter  and  which  appellant  respectfully  submits  this  Hon- 
orable Court  failed  to  answer.  The  question  was:  Can 
One  Subordinate  Offer  Voluntary  Departure,  and 
Another  Subordinate  Deny  Same  When  There 
Are  No  Change  of  Circumstances,  Save  and  Except 
the  Exercise  of  the  Fundamental  Right  to  Coun- 
sel? 

Appellant  respectfully  submits  that  this  Honorable 
Court  erred  in  failing  to  rule  thereon  and  in  further 
failing  to  rule  on  whether  the  so-called  additional  reason 
was  inappropriate.  Appellant  urges  that  it  is  mandatory 
to  consider  the  entire  agency  decision  in  determining  the 
issue.  The  entire  force  that  the  Attorney  General  dele- 
gates to  act  for  him  in  granting  or  denying  the  discre- 
tionary relief  is  presumed  to  know  and  be  familiar  with 
Matter  of  M,  4  I  &  N  Dec.  626.  It  was  not  special 
knowledge  restricted  to  the  inquiry  officer.  If  the  present 
decision  is  permitted  to  stand,  there  will  be  no  manner  in 
determining  when  there  is  fairness. 


Conclusion. 

Appellant  respectfully  submits  that  it  is  imperative 
that  the  entire  agency  decision,  without  chopping  off 
deleterious  acts  as  surplusage,  as  was  done  by  this  Hon- 
orable Court,  must  be  the  basis  for  due  process. 

A  fundamental  and  efficacious  question  of  propriety  of 
delegation  of  power  by  the  Attorney  General  is  at  stake 
as  well  as  the  orderly  and  fair  exercise  of  the  right  to 
voluntary  departure  for  an  alien. 

Only  a  granting  of  a  rehearing  and  the  reversal  of  the 
decision  of  June  17,  1957,  can  undo  the  injustice  done 
appellant. 

Dated  at  Los  Angeles  this  12th  day  of  July,  1957. 

John    P.    Tobin, 

Attorney  for  Appellant. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  counsel  for  the  appellant 
in  the  above  entitled  cause  and  that  in  my  judgment  the 
foregoing  petition  for  a  rehearing  is  well  founded  in 
point  of  law  and  in  fact,  as  well,  and  that  said  petition 
is  presented  in  good  faith  and  is  not  interposed  for 
delay. 

Dated  at  Los  Angeles  this  12th  day  of  July,  1957. 


John  P.  Tobin, 

Attorney  for  Appellant. 
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No.  15417. 


WALDEMAR  J.  GEREND, 

Petitioner, 
vs. 

RAILROAD  RETIREMENT  BOARD, 

Respondent. 


ON  PETITION  TO  REVIEW  DECISION  OF  RESPONDENT  RAILROAD 
RETIREMENT  BOARD. 


BRIEF  OF  RESPONDENT. 


JURISDICTIONAL  STATEMENT. 

This  proceeding  is  for  review  of  a  decision  (R.  1-16)  made 
under  the  Raih'oad  Retirement  Act  (50  Stat.  307,  as 
amended;  45  U.  S.  C.  1952  ed.,  §§  228a-228y)  by  the  Railroad 
Retirement  Board,  an  independent  agency  in  the  executive 
branch  of  the  United  States  Government,  charged  with  the 
administration  of  that  Act  (section  10;  45  U.  S.  C.  1952  ed., 
§  228j). 

The  decision  of  the  Railroad  Retirement  Board  is  subject 
to  review  by  this  Court  under  section  11  of  the  Act   (45 


U.  S.  C.  1952  ed.,  §  228k)  which  incorporates  by  reference 
the  provisions  pertaining  to  judicial  review  set  forth  in 
section  5(f)  of  the  Railroad  Unemployment  Insurance  Act 
(52  Stat.  1100,  as  amended  by  60  Stat.  738;  45  U.  S.  C.  1952 
ed.,  §  355(f)),  an  Act  also  administered  by  the  Railroad 
Retirement  Board. 

STATEMENT  OF  THE  CASE. 

Mr.  Gerend,  the  petitioner  herein,  asserts  that  the  annuity 
of  $123.76  awarded  him  by  the  Railroad  Retirement  Board 
is  smaller  in  amount  than  he  is  entitled  to  under  the  pro- 
visions of  the  Railroad  Retirement  Act,  principally  because 
the  Board  did  not,  in  computing  his  ''years  of  service", 
credit  him  with  certain  months  (from  "midyear"  1932 
through  May  1938)  during  which  he  claims  he  performed 
service  for  the  Southern  Pacific  Company.  The  Board 
found  in  its  decision  that  Mr.  Gerend  was  not  in  the  com- 
pensated service  of  the  Company  during  this  period  and 
that  he  was  not,  therefore,  entitled  to  credit  for  this  period 
in  the  computation  of  the  annuity. 

Annuities  to  retired  employees  are  computed  under  the 
Railroad  Retirement  Act  by  multiplying  the  individual's 
''years  of  service"  by  certain  stated  percentages  of  his 
"monthly  compensation"  for  such  service  (section  3(a); 
45  U.  S.  C.  1952  ed.,  Supp.  Ill,  §  228c(a)). 

"Years  of  service"  is  specifically  defined  as  "the  number 
of  years  an  individual  as  an  employee  shall  have  rendered 
service  to  one  or  more  employers  for  compensation  or  re- 
ceived remuneration  for  time  lost  *  *  *"  (section  1(f); 
45  U.  S.  C.  1952  ed.,  §  228a(f)).  (Railroad  companies 
generally  are  employers  under  the  Act  and  the  Southern 
Pacific  Company  is  such  an  "employer".)  An  individual's 
"years  of  service"  includes  all  his  service  after  1936  (re- 
ferred to  as  "subsequent  service")  and,  if  that  is  less  than 


30  years,  and  if  the  individual,  like  Mr.  Gerend,  was  ''an 
employee'  on  August  29, 1935,'  the  ''enactment  date"  of  the 
Railroad  Retirement  Act,  the  "years  of  service"  include 
also  Ills  service  before  1937  (referred  to  as  "prior  service") 
(section  3(b) ;  45  U.  S.  C.  1952  ed.,  Supp.  Ill,  §  228c(b)). 
If  "prior  service"  is  included,  the  total  "years  of  service" 
that  may  be  credited  is  30  (uL).  Where  only  part  of  his 
service  before  1937  is  included,  it  must  be  taken  in  reverse 
chronological  order  beginning  with  the  last  calendar  month 
of  such  service  (id.). 

"Monthly  compensation"  is  defined  as: 

"*  *  *  the  average  compensation  paid  to  an  em- 
ployee with  respect  to  calendar  months  included  in 
his  'years  of  service',  except  (1)  that  with  respect  to 
service  prior  to  January  1,  1937,  the  monthly  com- 
pensation shall  be  the  average  compensation  paid  to 
an  employee  with  respect  to  calendar  months  included 
in  his  years  of  service  in  the  years  1924-1931  *  *  * 
Provided,  hoivever,  that  where  service  in  the  period 
1924-1931  *  *  *  is,  in  the  judgment  of  the  Board,  in- 
sufficient to  constitute  a  fair  and  equitable  basis  for 
determining  the  amount  of  compensation  paid  or  at- 
tributable as  paid  to  him  in  each  month  of  service  be- 
fore 1937  *  *  *  the  Board  shall  determine  the  amount 
of  such  compensation  for  each  such  month  in  such  man- 
ner as  in  its  judgment  shall  be  fair  and  equitable." 
Section  3(c) ;  45  U.  S.  C.  1952  ed.,  Supp.  Ill,  §  228c(c). 

1.  The  Board  was  able  to  consider  petitioner  as  an  "employee" 
on  this  date,  even  though  it  found  that  he  was  not  in  the  compen- 
sated service  of  the  Southern  Pacific  at  that  time,  because  of  a 
specific  provision  in  the  Act  (section  1(d)  ;  45  U.  S.  C.  1952  ed., 
§  22Sa(d))  under  which  an  individual  is  considered  as  having  had 
an  "employment  relation"  on  that  particular  date  (and,  hence, 
entitled  as  an  "employee"  to  credit  for  "prior  service")  by  reason 
of  six  months  compensated  service  to  any  "employer"  (not  neces- 
sarily the  individual's  last  employer  before  the  enactment  date) 
in  the  period  between  the  enactment  date  and  1946.  See  the 
further  discussion  of  this  point  in  respondent's  reply  to  petitioner's 
Point  1-B,  post,  page  . . . 


(It  may  be  noted,  by  way  of  explanation,  that  service 
before  1937  was  treated  differently  from  subsequent  ser- 
vice for  purposes  of  the  calculation  of  the  average  monthly 
compensation  and  number  of  years  of  service  allowable, 
because  it  was  in  the  year  1937  that  the  present  railroad 
retirement  system  was  set  up  by  Act  of  Congress  and  taxes 
for  the  support  of  the  system  first  began  to  be  collected, 
payable  only  with  respect  to  service  after  1936  (50  Stat. 
435,  437,  (Cod.  of  Internal  Revenue  Laws,  (1938)  §§  1500- 
1536.) 

Very  briefly,  the  present  case  arises  out  of  the  following 
circumstances  of  Mr.  Gerend's  career: 

In  September  1926  Mr.  Gerend,  then  a  general  clerk  and 
secretary  earning  $265  a  month  (R.  58)  in  the  executive 
department  of  the  Southern  Pacific  Company,  where  he 
had  been  employed  for  many  years,  stopped  Avorking  al- 
together for  that  Company  and  began  a  long  employment 
under  Mr.  Paul  Shoup  (R.  76-77,  91-93).  Mr.  Shoup  at  that 
time  was  Executive  Vice  President  of  the  Southern  Pacific 
Company,  but,  in  employing  Mr.  Gerend,  it  was  clearly 
understood  he  was  not  doing  so  as  an  officer  of  the  Southern 
Pacific  (R.  171,172).  Mr.  Gerend  was  made  secretary  and 
manager  of  an  association  or  company  newly  organized  by 
Mr.  Shoup  for  the  purpose  of  providing  a  stock  investment 
vehicle  for  officers  (and,  perhaps,  later  for  employees)  of 
the  Southern  Pacific  Company  (R.  76-77,  91-93,  172). 

This  newly  organized  company  appears  to  have  been 
known  as  the  Railroad  Securities  Company.  There  is  no 
evidence  or  indication  in  the  record  that  this  company  was 
in  any  sense  a  subsidiary  of  Southern  Pacific  Company, 
although  the  principal  stock  that  was  to  be  purchased,  at 
least  according  to  the  original  plan  (R.  172),  was  Southern 
Pacific  stock.  Mr.  Shoup  was  Executive  Vice  President  of 
the  Southern  Pacific  Company  in  1926  (he  became  Presi- 
dent in  1929)   but  according  to  petitioner,  Mr.   Sproule, 


the  then  President,  and  the  directors  of  the  Southern  Pacific 
^vere  opposed  to  and  would  not  allow  that  Company's  partic- 
ipation in  the  stock  purchasing  enterprise  (R.  172). 

Mr,  (Jerend  was  employed  in  the  affairs  of  this  Securities 
Company  until  its  dissolution,  which  he  says  took  place 
as  of  December  31,  1936  (R.  126).  Along  with  this  work 
Mr.  Gorend  "from  the  beginning"  took  "care  of  all  per- 
sonal business  matters"  of  Mr.  Shoup  on  the  West  Coast 
(R.  92)  which  apparently  were  considerable  and  involved 
among  other  things  a  company  wholly  owned  by  Mr,  Shoup 
called  the  Los  Altos  Company  (R,  85),  the  activities  of 
which  are  not  shown  in  the  record.  This  arrangement, 
according  to  Mr,  Shoup,  in  a  letter  (R.  91-93;  Appdx.  33) 
written  by  him  in  June  1938  in  New^  York  to  Mr.  A.  D. 
McDonald,  the  President  of  the  Southern  Pacific,  served 
the  purpose  of  minimizing  the  expenses  of  the  stock  pur- 
chasing organization  and  at  the  same  time  "fitted  w^ell  into 
my  own  affairs"  (R.  92).  All  of  Mr.  Gerend's  employment 
through  these  years  was  on  "matters  referred  to  him  by 
Mr.  Shoup"  (R.  86).  Mr.  Gerend  admittedly  performed  no 
service  at  all  for  the  Southern  Pacific  for  over  five  years 
after  September  1926  (R.  84)  and  no  further  service  by 
him  to  the  Southern  Pacific  was  contemplated  (Pet,  Br.  20) 
when  he  stopped  working  for  that  Company  (except  for 
the  possibility  that  he  might  want  to  return  to  the  full  time 
employment  of  the  Company  at  some  future  time).  He  \vas 
nevertheless  continued  throughout  this  time  on  the  payroll 
of  the  Company  at  the  rate  of  |25  a  month  (I'educed  to 
$22.50  for  some  nine  months  after  1931  according  to  peti- 
tioner's statement  in  his  brief  (Pet.  Br.  12)),  and  this 
monthly  payment  was  made  to  him  until  June  1,  1938  (R. 
79)  when  Mr.  Shoup  retired  (R.  77).  (When  at  that  time, 
because  of  Mr.  Shoup 's  retirement,  it  was  no  longer  pos- 
sible for  him  to  have  Mr.  Gerend  kept  on  the  Company  pay- 
roll, Mr.  Shoup  increased  the  monthly  salary  that  he  paid 


Mr.  Gerend  by  that  amount  (R.  90).)  Mr.  Shoup  stated  in  the 
letter  of  June  1938,  referred  to  above,  that  the  understand- 
ing had  been  that  "this  (the  monthly  $25  payment  to  Mr. 
Gerend)  was  the  company's  contribution  to  the  enterprise" 
(R.  92).  In  this  letter  Mr.  Shoup  also  stated  that  the  pur- 
pose of  keeping  Mr.  Gerend  on  the  payroll  was  to  preserve 
his  free  railroad  transportation  privileges,  "possible  pen- 
sion if  he  returned  to  service,  and  so  on"  (R.  91).  (Mr. 
Gerend  mentions  also  as  reasons  for  this  arrangement, 
"continuance  of  hospital  membership"  and  "continuance 
of  group  insurance"  (R.  86;  and  Pet.  Br.  20)).  That  there 
was  some  thought  that  Mr.  Gerend  might  return  to  the 
Company's  employment  if  the  stock  purchasing  organiza- 
tion did  not  succeed  is  further  indicated  by  Mr.  Shoup 's 
statement  that  the  "venture  was  more  or  less  experimental" 
(R.  91). 

Mr.  Gerend  asserted  before  the  Board  that  from  midyear 
1932,  when  Mr.  Shoup  was  appointed  Vice  Chairman  of  the 
Southern  Pacific  Company  with  headquarters  at  New  York, 
until  June,  1938,  when  Mr.  Shoup  retired  from  the  Com- 
pany's service,  he,  Mr.  Gerend,  performed  certain  small 
tasks  for  Mr.  Shoup  which  involved  Southern  Pacific  busi- 
ness or  affairs  (R.  84).  In  his  brief  here  he  further  asserts 
that  he  and  Mr.  Shoup  agreed  in  1932  that  thereafter  the 
$25  a  month  payment  was  to  be  considered  as  compensa- 
tion for  these  tasks  (Pet.  Br.  21). 


SUMMARY  OF  ARGUMENT. 

Congress  has  provided  that  in  the  absence  of  fraud, 
findings  of  tlic  Railroad  Retirement  Board  in  cases  of 
this  kind  are  conclusive,  and  are  to  be  disturbed  on  review 
by  the  courts  only  if  not  supported  by  evidence. 

The  evidence  of  record  strongly  supports  the  Board's 
finding,  which  the  petitioner  questions,  that  petitioner 
did  not  perform  services  for  the  Southern  Pacific  Company 
as  an  employee  in  any  part  of  the  period  from  September 
1926  through  May  1938,  and  that  the  $25.00  a  month  that 
he  received  from  the  Company  during  this  whole  period 
was  not  intended  as,  and  was  not  remuneration  for,  any 
service  he  may  have  performed.  By  petitioner's  own 
admission  the  payment  was  not  so  intended  when  it  was 
first  begun  and  he  admits  also  that  it  was  not  so  intended 
for  more  than  five  years  thereafter  and  that  during  this 
period  he  performed  no  services  for  the  Company  to 
which  it  could  conceivably  be  related. 

His  claim  that  after  mid-year  1932  he  did  perform  some 
compensated  services  for  the  Company  as  an  employee 
(he  himself  describes  them  as  being  of  a  "nominal"  charac- 
ter), and  is  entitled  to  credit  therefor  in  the  computation 
of  his  annuity,  is  supported  only  by  his  own  contradictory 
testimony  and  by  the  statement  by  one  other  employee 
made  for  the  purpose  of  aiding  the  petitioner's  claim.  On 
the  other  hand,  the  Board  had  before  it  the  report  of  an 
official  of  the  Company  that  its  records  do  not  show  that 
petitioner  performed  any  service  for  the  Company  during 
the  period  in  question,  and  a  letter  written  in  1938,  long 
before  petitioner  filed  his  application  for  an  annuity,  by 
Mr.  Shoup,  the  Company  official  under  whom  petitioner 
alleges  that  he  performed  the  claimed  services,  which 
letter  strongly  indicates  that  throughout  the  period  in 
question  petitioner  was  exclusively  engaged  in  work  for 
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Mr.  Shoup  personally,  or  in  business  enterprises  of  Mr. 
Shoup  having  nothing  to  do  with  Southern  Pacific  busi- 
ness. Mr.  Shoup 's  letter  showed  that  the  payment  of 
$25.00  a  month  to  the  petitioner  by  the  Southern  Pacific 
was  the  Southern  Pacific's  ''contribution"  to  the  enterprise 
in  which  he  personally  engaged  and,  to  preserve  his  pass 
privileges,  and,  if  he  returned  to  the  Southern  Pacific's 
service,  to  preserve  his  pension  rights. 

Most  of  the  "points",  numbered  1-A  to  1-E,  respectively, 
under  which  petitioner's  arguments  are  made  in  his  brief 
are  meaningless  or  irrelevant  in  the  light  of  what  was 
done  in  the  handling  of  this  case  by  the  Board,  and  in  the 
light  of  the  plain  provisions  of  the  law.  Thus,  his  point 
1-A  that  "undue  prejudice"  was  exhibited  against  him 
by  the  Board's  Bureau  of  Retirement  Claims  in  refusing 
his  "proffer"  that  the  period  from  September  1926  to 
December  31,  1931  be  excluded  from  the  1924-1931  "test- 
period",  used  in  determining  his  average  monthly  com- 
pensation for  all  months  prior  to  1937,  is  meaningless  and 
without  point  since  that  period  was  omitted  by  the  Board 
in  computing  his  annuity.  Petitioner's  annuity  has  been 
computed  in  this  way  ever  since  he  revealed,  following  the 
initial  decision  by  the  Board's  Bureau  of  Eetirement 
Claims,  that  he  had  not  performed  any  service  for  the 
Company  during  this  period. 

Again,  petitioner's  point  1-B,  that  the  Board  erred  in 
that  it  did  not  find  petitioner  to  be  in  the  "employment 
relation"  on  the  enactment  date  under  the  definition  of 
that  term  contained  in  the  Act  before  its  amendment  in 
1946,  is  meaningless  since  the  Board  did  find  that  under 
the  amended  definition  he  was  in  the  "employment  rela- 
tion" on  the  enactment  date  and,  therefore,  entitled  to 
credit  for  any  otherwise  creditable  service  before  1937. 
Since  the  only  purpose  under  the  Act  of  finding  that  an 
employee  was  in  the  "employment  relation"  on  the  enact- 


niont  date  is  that  in  such  event  his  service  before  1937 
may  be  credited,  and  since  the  Board  found  that  petitioner 
was  ill  tlic  "employment  relation"  and  thus  that  his  serv- 
ice before  1937  could  be  credited,  his  point  is  without  pur- 
pose. 

Aft-ain,  petitioner  argues  in  his  point  1-E  that  his  annuity 
w^ould  have  been  larger  in  amount  had  the  Board  credited 
him  with  $160.00  a  month  for  his  ten  months  of  military 
service  in  World  War  I,  as  provided  in  section  4  of  the 
Act.  The  record  shows,  however,  that  the  Board  credited 
petitioner  with  average  monthly  compensation  for  all 
months  before  1937  far  in  excess  of  $160.00  a  month,  so 
that  the  only  result  of  including  the  $160.00  credit  in  the 
computation  would  have  been  to  reduce  his  average  monthly 
compensation  and  so,  his  annuity.  Petitioner,  it  is  to  be 
noted,  was  given  credit  for  all  ten  months  of  his  military 
service  for  purposes  of  his  ''years  of  service"  (the  other 
factor  in  determining  the  amount  of  an  individual's  an- 
nuity). 

Similarly,  in  his  point  1-F  he  argues  the  correctness  of 
the  Appeals  Council  discussion  of  the  import  of  Mr.  Shoup's 
letter  of  1938,  overlooking  the  fact  that  the  Appeals  Council 
is  an  intermediate  appeals  unit  within  the  Board,  that  he 
appealed  from  its  decision  to  the  Board  itself,  and  that 
the  decision  of  the  Board  obviously  superseded  the  de- 
cision of  the  Appeals  Council. 

Petitioner's  argument  (point  1-C)  that  section  8  of  the 
Railroad  Retirement  Act  does  not,  because  of  the  lapse  of 
time,  permit  the  Board  to  find  that  he  did  not  perform  com- 
pensated service  for  the  Company  where  the  Board's 
records  show  that  the  compensation  was  reported  by  the 
Company  to  the  Board  more  than  four  years  ago,  ignores 
the  explicit  wording  and  plain  intent  of  section  8  wiiich 
shows  that  it  applies  only  with  respect  to  compensation 


10 

''paid  to  an  employee"  and  does  not  apply  to  or  bind  the 
Board  at  all. 

Petitioner's  point  1-D,  that  the  Board  and  its  employees 
denied  him  a  fair  hearing  on  his  claim  is  not  true.  He  was 
given  an  opportunity  for  an  oral  hearing  and  did  not  ac- 
cept it.  He  never  indicated  he  desired  to  cross-examine 
anybody.  He  did  not  complain  until  now  that  the  Board 
obtained  and  considered  a  statement  from  the  Company 
as  to  what  petitioner's  record  at  the  Company  contained, 
or  that  it  should  have  been  shown  to  him.  There  is  noth- 
ing whatsoever  to  support  his  assertion  that  the  Board 
cut  short  his  opportunity  to  present  further  evidence.  His 
charge  that  the  Board  did  not  answer  some  of  his  ques- 
tions is  largely  based  on  the  fact  that  the  Board  did  not 
argue  with  him  and  did  not  answer  (because  answer  ob- 
viously was  not  required)  some  of  his  rhetorical  questions 
which  obviously  were  in  the  nature  of  argument.  Finally, 
his  charge  that  the  Board  refused  to  "clarify"  his  em- 
ployment record  in  1945  (long  before  he  applied  for  an 
annuity)  ignores  the  fact  that  he  did  not  then  advise  the 
Board  that  there  was  anything  unusual  about  his  case  that 
would  require  such  action  on  its  part. 
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ARGUMENT. 


I. 

THE  BOARD'S  DECISION  IS  TO  BE  AFFIRMED  IF  IT  IS 
SUPPORTED  BY  EVIDENCE  AND  IS  NOT  INCORRECT  IN 
LAW. 

Section  11  of  the  Railroad  Retirement  Act  (45  U.S.C. 
1952  ed.  sec.  228k)  which  authorizes  this  action,  incorpo- 
rates the  judicial  review  provisions  of  section  5(f)  of  the 
Railroad  Unemployment  Insurance  Act  (52  Stat.  1100,  as 
amended  by  60  Stat.  738;  45  U.S.C.  1952  ed.  §  355(f)). 
Thus  the  specific  statutory  provision  governing  judicial 
review  of  the  decision  of  the  Railroad  Retirement  Board 
here  complained  of,  is : 

''The  findings  of  the  Board  as  to  the  facts,  if  sup- 
ported by  evidence  and  in  the  absence  of  fraud,  shall 
be  conclusive," 

The  Courts  have  held  in  accordance  with  the  plain  mean- 
ing of  the  quoted  provision,  that  upon  judicial  review  of 
a  decision  of  the  Board  on  a  claim  for  benefits  under  the 
Railroad  Retirement  Act,  the  Board's  decision  is  not  to 
be  disturbed  if  it  is  supported  by  evidence  in  the  record 
and  not  based  on  an  error  of  law\  Monalwn  v.  Railroad 
Retirement  Board,  183  F.  2d  366  (C.  A.  7,  1950);  cert, 
denied,  340  U.  S.  854  (1950) ;  Wheeler  v.  Railroad  Retire- 
ment Board,  184  F.  2d  173  (C.  A.  8,  1950);  Squires  v. 
Railroad  Retirement  Board,  161  F.  2d  182  (C.  A.  5,  1947) ; 
Lane  v.  Railroad  Retirement  Board,  185  F.  2d  819  (C.  A.  6, 
1950) ;  Marr  v.  Railroad  Retirement  Board,  206  F.  2d  47 
(C.  A.  4,  1953). 
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II. 

THE  BOARD'S  DECISION  THAT  THE  PERIOD  FROM  MID- 
YEAR 1932  UNTIL  MAY  1938  WAS  NOT  TO  BE  INCLUDED 
IN  PETITIONER'S  "YEARS  OF  SERVICE  "  IS  SUPPORTED 
BY  SUBSTANTIAL  EVIDENCE  IN  THE  RECORD  AND  IS 
CORRECT  IN  LAW. 

The  Board  held  that  although  Mr.  Gerend,  the  petitioner, 
was  on  the  pay  roll  of  the  Southern  Pacific  for  $25.00 
monthly  from  September  1926  until  May  1938  (R.  77), 
these  payments  were  not  for  service  rendered  to  the 
Southern  Pacific  and  that  no  part  of  this  period  was  to 
be  included  in  Mr.  Gerend's  ''years  of  service"  (R.  16). 

Mr.  Gerend,  as  stated  above,  admits  the  correctness  of 
this  finding  as  respects  the  earlier  years  of  the  period 
(September  1926  to  midyear  1932)  that  these  pay-roll  pay- 
ments were  made  (Pet.  Brief  20,  R.  72,  151).  He  claims, 
however,  that  the  $25.00  payments  from  mid-year  1932  until 
May  1938  should  be  regarded  as  compensation  for  serv- 
ices rendered  to  the  Southern  Pacific  and  that  period  in- 
cluded in  his  "years  of  service"  because,  he  has  asserted, 
during  this  period  he  performed  some  services  for  the 
Southern  Pacific  which  he  describes  as  of  a  "nominal 
character",  largely  consisting  of  "delivering  word  from 
Mr.  Shoup  to  business  associates  regarding  political  and 
legislative  matters"  (R.  84).  And  in  his  brief  herein,  he 
further  asserts  (Pet.  Br.  21)  that  in  1932  he  and  Mr.  Shoup 
agreed  that  thereafter  the  $25.00  which  he  had  been  re- 
ceiving for  other  reasons  was  to  be  considered  as  compen- 
sation for  these  tasks. 

(This  assertion  of  a  new  agreement  was  made  in  a  letter 
(R.  180-192)  which  Mr.  Gerend  wrote  to  Mr.  Sherman 
Adams  (Assistant  to  the  President  of  the  United  States) 
after  the  Board's  decision  on  his  appeal;  aside  from  that 
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inslaiicc,   tliis  assertion   is  luado  l)y   Mr,   Gerend   for   the 
lirst  time  in  iiis  bi'icl"  hct'oi-c  lliis  Court.) 

Ill  addition  to  his  own  assertions,  there  is  only  a  state- 
ment by  Mr.  J.  W.  Ferguson,  who  was  Mr.  Shoup's  secre- 
tary in  New  York,  and  a  statement  of  Mr.  D.  J.  McGanney, 
who  is  now  vice  president  of  the  Southern  Pacific  Company, 
to  support  his  claim  tliat  he  did  perform  any  such  tasks. 
My.  McGanney 's  statement  (R.  205-206)  was  submitted 
only  after  the  Board  had  already  rendered  its  decision 
in  this  matter.  Mr.  McGanney  made  a  statement  in  gen- 
eral terms,  that  a  review  of  Mr.  Gerend' s  file  (without  in- 
dicating the  nature  of  the  material  or  records  in  the  file) 
confirmed  Mr.  Gerend 's  contentions  set  forth  in  a  letter  by 
Mr.  Gerend  to  Mr.  McGanney,  including  his  claim  that  he 
had  performed  railroad  tasks  for  Mr.  Shoup  pursuant  to 
their  understanding  that  the  |25.00  would  thereafter  be 
considered  pay  therefor.  This  statement  by  Mr.  McGanney 
is  directly  contrary  to  the  statement  made  by  Mr.  H.  E. 
Alsing,  Secretary  of  the  Board  of  Pensions  of  the  Southern 
Pacific,  who  reviewed  Mr.  Gerend 's  company  file  in  1954 
and  stated  that  there  ivas  nothing  in  the  file  to  show  that 
Mr.  Gerend  performed  any  work  for  the  railroad  (R.  77). 
Moreover,  Mr.  McGanney 's  blanket  confirmation  of  Mr. 
Gerend 's  statement  is  made  almost  meaningless  by  his 
statement  in  the  same  letter  that  "all  of  these  subjects 
have  been  quite  fully  covered  and  cognizance  taken  of  them 
in  the  Railroad  Retirement  Board's  decision  which  I  have 
also  read  *  *  *". 

Mr.  Ferguson's  statement  (R.  127-128)  is  the  only  cor- 
roborative evidence  of  any  value  that  Mr.  Gerend  sub- 
mitted to  the  Board,  corroborative,  that  is  to  say,  that 
some  small  tasks  involving  Southern  Pacific  work,  which 
Mr.  Gerend  described  as  some  errand  running  and  mes- 
sage carrying  (R.  84),  were  done  by  Mr.  Gerend  incidental 
to  the  other  w^ork  that  he  did  for  Mr.  Shoup ;  Mr.  Ferguson 


14 

does  not  corroborate  Gerend's  claim  that  there  was  a  new 
agreement  in  1932  that  the  $25.00  monthly  payments  should 
thereafter  be  considered  pay  for  these  little  tasks.  The 
suggestion  by  Mr.  Ferguson  and  by  Mr.  Gerend  that  Mr. 
Shoup  had  to  rely  on  Mr.  Gerend  for  these  little  tasks, 
because  he  did  not  have  a  staff  of  his  own  in  San  Francisco 
after  he  went  to  New  York  in  1932,  is  somewhat  incredible 
in  view  of  the  fact  that  the  headquarters  of  the  Southern 
Pacific  Company,  with  many  employees  available,  have 
always  been  in  San  Francisco.  Mr.  Gerend  seems  to  ex- 
plain this  by  the  suggestion  (R.  171,  173)  that  there  was 
some  difficulty  between  Mr.  Shoup  and  the  officers  of  the 
Southern  Pacific  Company  at  San  Francisco. 

The  evidentiary  value  of  Mr.  Gerend's  own  testimony  is 
considerably  lessened  by  the  circumstance  that  he  had  first 
claimed  credit  for  "service  rendered"  to  the  Southern 
Pacific  for  the  whole  period  from  September  1926  to  De- 
cember 1936  (R.  21-22).  He  advanced  the  information 
that  he  performed  no  service  to  the  Southern  Pacific  Com- 
pany during  the  first  five  years  for  the  $25  a  month  it  paid 
him,  only  after  it  was  made  clear  to  him  that  the  inclusion 
of  such  low  earnings  in  the  1924-1931  ''test  period"  had 
the  effect  of  reducing  the  average  monthly  compensation 
for  all  his  service  before  1937,  thus  reducing  the  amount 
of  his  annuity  to  the  $109.68  figure  first  awarded  him  by 
the  Board's  Bureau  of  Retirement  Claims  (R.  61-62). 
Moreover,  even  after  he  renounced  credit  for  the  period 
from  October  1926  to  mid-year  1932,  and  admitted  that  he 
was  not  an  employee  in  this  earlier  period,  he  did  not 
state,  in  answer  to  a  specific  question  put  to  him  by  the 
Board's  Appeal  Council,  as  to  why  he  was  paid  $25  a 
month  from  October  1926  through  May  1938  (R.  83),  that 
he  and  Mr.  Shoup  had  agreed  in  1932  that  the  $25  was 
thereafter  to  be  considered  compensation  for  those  *'nom- 
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inal"  tasks  which  he  says  he  then  began  performing.    His 
aiiswoi-  was  only : 

"Primarily  as  a  retainer  w4iile  on  a  special  full  time 
outside  eniploynicMit  assigned  by  Mr.  Slioup — and  a 
gesture  to  maintain  employment  relationship  which 
would  justify 

Issuance  of  transportation 
Continuance  of  Hospital  membership 
Continuance  of  Group  Insurance 

with  the  ultimate  objective  of  being  returned  (or  being 
eligible)  to  full  time  Railroad  employment"  (R.  86), 

The  records  of  the  company,  according  to  Mr.  Alsing, 
give  no  indication  at  all  that  Mr.  Gerend  performed  any 
services  of  whatever  nature,  "nominal"  or  otherwise,  for 
the  railroad  (R.  76-77). 

Moreover,  the  record  contains  a  copy  of  a  letter  (R.  91- 
93;  x\ppdx.  33)  dated  June  8,  1938  from  Mr.  Shoup  to 
Mr.  McDonald,  then  President  of  the  Company,  in  w^hich 
Mr.  Shoup,  who  was  about  to  retire,  explained  in  detail 
the  arrangement  under  which  Mr.  Gerend  left  his  job  as 
general  ofifice  clerk  Avith  the  Company  in  1926.  In  this 
letter  Mr.  Shoup  was  requesting  the  reemplojonent  of  Mr. 
Gerend  by  the  Company  and  in  it  he  obviously  advanced 
the  strongest  arguments  available  to  him  why  the  Com- 
pan}^  should  reemploy  Mr.  Gerend  in  1938  upon  Mr. 
Shoup 's  retirement.  If  Mr.  Gerend  had  been  a  part-time 
employee  of  the  Southern  Pacific  as  he  contends,  working 
under  the  immediate  direction  of  Mr.  Shoup,  and  had  his 
employment  with  the  Company  in  fact  continued  through 
all  these  years  from  1932  to  1938,  as  he  contends,  this 
letter  w^ould  have  given  some  hint  of  such  fact  for  such 
circumstance  would  surely  have  entitled  Mr.  Gerend  to 
some  additional  consideration  from  the  Company.  The 
fact  that  this  letter  does  not  contain  anv  indication  that 
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Mr.  Gerend  had  worked  for  Mr.  Shoup  with  respect  to 
Southern  Pacific  matters  during  the  preceding  six  years 
clearly  indicated  the  complete  lack  of  substance  in  Mr. 
Gerend 's  claim  that  he  performed  such  tasks  as  a  Southern 
Pacific  employee,  or  his  claim  that  he  performed  them 
under  an  agreement  with  Mr.  Shoup  that  the  $25  a  month 
payment  was  to  be  considered  thereafter  as  remuneration 
by  the  Southern  Pacific  for  such  services.  As  a  matter 
of  fact,  the  language  used  by  Mr.  Shoup  in  this  letter 
(reproduced  in  the  Appendix  hereto,  p.  33)  suggests,  on 
the  contrary,  that  there  was  absolutely  no  change  after 
midyear  1932  when  Mr.  Shoup 's  headquarters  were  trans- 
ferred from  San  Francisco  to  New  York. 

Mr.  Shoup  stated  specifically  that  ''after  my  transfer  to 
New  York,  the  arrangement  was  continued",  indicating 
rather  clearly  that  there  was  no  change  in  the  purpose  for 
which  the  monthly  payment  of  $25  was  being  made.  He 
went  on  to  state  that  "the  affairs  of  the  stock  purchasing 
enterprise  were  not  wound  up  until  some  time  prior  to 
June  1938,"  and  that  "there  was  then  no  immediate  op- 
portunity for  Mr.  Gerend  to  return  on  any  satisfactory 
basis  to  the  Southern  Pacific  service",  thus,  again  indi- 
cating he  did  not  understand  that  Mr.  Gerend  had  returned 
to  the  service  of  the  company  in  1932.  He  stated,  more- 
over, that  Mr.  Gerend  had  been  continued  on  the  payroll 
at  $25  per  month  "pending  determination  of  his  future 
work"  and  that  after  Mr.  Shoup 's  retirement  from  serv- 
ice he  found  no  opportunity  under  which  he  could  recom- 
mend Mr.  Gerend 's  continuance  on  the  payroll.  Mr, 
Shoup  recommended  that  Mr.  Gerend  be  treated  thereafter 
as  a  furloughed  employee  subject  to  reemployment  and 
that  he  be  given  preferential  opportunity  to  again  join 
the  active  service  of  the  Company  when  any  suitable  va- 
cancy presented  itself.  The  language  used  throughout 
Mr.  Shoup 's  letter  clearly  shows  that  he  never  considered 
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Mr.  Geieiid  to  have  been  in  the  service  of  the  Southern 
Pacific  Company  during  the  period  that  he  was  carried  on 
the  payroll  at  |25  a  month. 

Even  assuming  that  Mr.  Gerend  did  perform  a  few 
"nominar'  tasks,  errands  and  the  like,  which  involved 
Southern  Pacific  interests  (too  confidential  for  him  to  re- 
veal to  the  Board  even  today  (Pet.  Br.  8)),  the  assertion 
by  him  in  his  brief  (Br.  21-22)  that  the  |25.00  monthly 
payments  from  the  Southern  Pacific  were  compensation 
for  those  errands  is  not  supported  by  evidence  aside  from 
Mr.  Gerend 's  own  testimony.  In  other  words,  there  is 
nothing,  aside  from  Mr.  Gerend 's  own  statement  (and  this 
allegation  Avas  never  made  during  the  process  of  adjudi- 
cation of  his  claim,  even  while  on  appeal,  but  was  made 
for  the  first  time  in  a  13  page  letter  (K.  180-192)  dated 
May  13,  1956,  which  Mr.  Gerend,  after  the  Board's  de- 
cision on  his  appeal,  wrote  to  Mr.  Sherman  Adams,  Presi- 
dential Assistant,  and  which  letter  was  referred  by  Mr. 
Adams  to  the  Board)  to  indicate  that  the  payment  of  the 
125.00  monthly  was  for  a  different  reason  or  reasons  after 
1932  from  the  reasons  for  which  Mr.  Gerend  was  put  on. 
the  pay  roll  at  that  figure  in  1926. 

This  fact  should  be  considered  in  the  light,  too,  of  an- 
other circumstance,  Mr.  Shoup  was  the  head  of  Railroad 
Securities  Company,  as  well  as  Chairman  of  the  Southern 
Pacific.  Railroad  Securities  Company  was  a  stock-hold- 
ing association  or  corporation,  and  the  stock  held  was 
principally  Southern  Pacific.  If  Mr.  Gerend  performed 
some  ''nominal"  errands  for  l\fr,  Shoup,  involving  South- 
ern Pacific  affairs,  as  he  claims,  at  the  same  time  that  he 
was  employed  by  Mr.  Shoup  in  Railroad  Securities  Com- 
pany affairs,  and  in  personal  business  affairs  of  Mr. 
Shoup,  it  is  certainly  unlikely  that  in  the  performance  of 
these  nominal  tasks  Mr.  Gerend  changed  employers  in  any 
respect,  that  is,  that  he  did  not  continue  throughout  to 
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work  for  Mr.  Shoup  as  the  head  of  Railroad  Securities 
Company,  or  for  Mr.  Shoup  in  connection  with  his  per- 
sonal activities  or  business.  This  conclusion  fits  well,  of 
course,  with  the  circumstance,  described  by  Mr.  Gerend 
himself,  that  when  he  left  the  job  he  had  been  performing 
with  the  Southern  Pacific  in  1926  to  go  to  work  for  Mr. 
Shoup  in  the  stock-purchasing  plan,  the  then  President 
of  the  Southern  Pacific,  William  Sproule,  "made  it  a  point 
to  declare"  that  Mr.  Gerend  was  not  thereafter  to  be  con- 
sidered an  employee  of  the  Southern  Pacific  Company  but 
as  an  employee  of  Paul  Shoup  (R.  185). 

The  Six  Points  Set  Forth  and  Argued  in  Petitioner's 
Brief  to  Support  His  Petition  Are  Either  Irrelevant  and 
Immaterial  or  His  Assertions  Thereunder  Are  Not  Sup- 
ported by  the  Record. 

Petitioner's  argument  is  divided  into  six  points,  num- 
bered 1-A  to  1-P,  respectively.  These  are  answered  in  order 
as  follows : 

Point  1-A. 

"Did  the  Board  commit  an  initial  error  of  undue  prej- 
udice with  respect  to  appellant,  when  it  refused  his 
proffer  (Transcript,  p.  67)  of  'Why  not  skip  the 
10/1/26  to  12/31/31  period  entirely.'  " 

This  is  the  period  during  which  Mr.  Gerend  was  not,  by 
his  own  admission  (R.  151),  an  employee  of  the  Southern 
Pacific  and  performed  no  service  for  it  although  he  was 
on  its  payroll  at  $25  a  month.  (This  period  is  now  gener- 
ally referred  to  by  Mr.  Gerend  as  extending  to  mid-year 
1932.) 

Actually,  neither  the  Board  nor  its  intermediate  appeals 
unit,  the  Appeals  Council,  ever  included  this  period  in 
computing  Mr.  Gerend 's  "years  of  service"  and  the  Board's 
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communications  to  him  informed  him  that  it  was  not  in- 
cluded on  numerous  occasions  (R.  16,  96-97,  119,  140-145), 
Yet  he  has  persistently  argued  that  the  Board  should  ex- 
clude this  period  from  the  "test  period"  (1924-1931)  which 
is  used  to  determine  average  monthly  compensation  for  all 
service  before  1937/  It  is  true  that  the  initial  award  made 
to  Mr.  Gerend  in  October  1953  by  the  Board's  initial  ad- 
judicating unit,  the  Bureau  of  Retirement  Claims,  used  the 
whole  1924-1931  test  period  to  determine  Mr.  Gerend 's  av- 
erage monthly  compensation  before  1937  (R.  65)  but  this 
was  upon  the  basis  of  Mr.  Gerend 's  original  "Statement 
of  Compensated  Service  Rendered  Prior  to  January  1,  1937 
to  Employers  Under  The  Railroad  Retirement  Act  of 
1937"  (R.  21)  which  indicated  that  he  had  performed  serv- 
ice as  an  employee  of  the  Southern  Pacific  during  this  \vhole 
period.  Mr.  Gerend 's  excuse  is  that  he  "obeyed  the  letter 
of  the  law"  in  that  he  "reported  all  compensation  from 
Railroads  subject  to  the  Act,  and  all  payroll  periods  during 
such  compensation  was  paid"  (R.  168-169).  The  Board's 
form  on  which  he  made  his  original  claim  of  service  does 
not  ask  for  statements  of  remuneration  received,  however, 
but,  in  plain  language,  statements  of  service  performed 
(R.  21).  Mr.  Gerend  was  quick  enough  to  recognize  that  he 
had  not  performed  any  service  to  the  Southern  Pacific  be- 
tween September  1926  and  midyear  1932,  when  it  was  made 
clear  to  him  that  the  inclusion  of  this  period  in  his  record 
as  a  period  of  service,  with  credit  for  only  $25  a  month 
compensation,  would  have  the  effect  of  reducing  his  an- 
nuity sharply  by  reducing  his  average  monthly  compensa- 
tion. 

1.  Average  monthly  earnings  before  1937  are,  under  section 
3(e)  of  the  Act  (quoted  in  relevant  part  above  on  page  3),  deemed 
to  be  the  same  as  the  average  monthly  earnings  in  periods  of  em- 
ployment during  this  ''test  period",  except  Avhere  employment  in 
the  "test  period"  is,  in  the  judgment  of  the  Board,  insufficient 
to  constitute  a  fair  and  equitable  basis  for  this  purpose. 
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In  the  light  of  these  circumstances,  the  charge  of  *  *  undue 
prejudice"  in  refusing  **his  proffer"  is  meaningless. 

Point  1-B. 

''Did  the  Board  err  when  in  effect  it  ruled  that  appel- 
lant qualified  to  obtain  credit  for  prior  to  January  1, 
1937,  service  and  compensation  onlif  because  he  had 
been  qualified  by  Sec.  1(d)  (ii)  of  the  Railroad  Retire- 
ment Act,  and  not  because  he  had  been  in  employment 
relation  on  August  29,  1935,  prior  to  adoption  of 
amendment  to  the  original  Railroad  Retirement  Act 
now  shown  as  Sec.  (d)(ii)  and  expressed  by  the  lan- 
guage 'before  1946  in  each  of  six  calendar  months.'  " 

This  point  is  as  empty  and  irrelevant  as  the  first.  Since 
the  Board  allowed  Mr.  Gerend  credit  for  his  "prior  serv- 
ice" (service  before  1937),  it  impliedly  found  that  Mr. 
Gerend  was  an  "employee"  on  August  29,  1935,  "the  en- 
actment date"  of  the  Railroad  Retirement  Act  (section  l(j) 
of  the  Act;  45  U.  S.  C.  1952  ed.,  §  228a  (j))  for  otherwise 
it  could  not  have  allowed  him  credit  for  any  of  his  prior 
service.  Section  3(b)  of  the  Act;  45  U.  S.  C,  1952  ed., 
Supp.  Ill,  §  228c  (b).  But  the  term  "employee"  is  specif- 
ically defined  in  the  Act  (section  1  (b) ;  45  U.  S.  C,  1952 
ed.,  §  228a  (b))  to  include  not  only  persons  "in  the  serv- 
ice" of  a  covered  employer,  but  also  persons  "in  the  em- 
ployment relation  to  one  or  more  employers".  This  term, 
"employment  relation"  (ivhich  is  used  in  the  Act  only  in 
connection  with  the  crediting  of  ''prior  service"  and  has 
no  other  function),  is  defined  (section  1(d) ;  45  U.  S.  C. 
1952  ed.,  §  228a  (d))  to  include,  among  others,  an  indi- 
vidual who  was  "in  the  service"  of  an  employer  after  the 
enactment  date  and  before  January  1946  in  each  of  six 
calendar  months,  whether  or  not  consecutive.  Thus,  it  is 
incontrovertibly  plain  that  Mr.  Gerend  (who  was  re- 
employed by  the  Southern  Pacific  in  1942  and  continued  to 
work  for  the  Company  until  1953)  was  an  "employee"  on 
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August  29,  1935,  because  of  having  acquired,  through  serv- 
ice in  six  months  after  that  date  and  before  1946  an  "em- 
ployment relation"  status,  which  could  have  been  acquired 
by  six  months  service  before  1946  for  any  "employer",  not 
necessarily  the  former  "employer".  By  having  this  status, 
Mr.  Gerend,  as  the  Board  found,  had  acquired  the  right 
to  have  "prior  service"  credited.  It  was  therefore  wholly 
unnecessary,  as  Mr.  Gerend  urges  should  have  been  done, 
for  the  Board  to  have  found  Mr.  Gerend  to  have  been  in 
the  "employment  relation"  (and  thus  an  "employee  on  the 
enactment  date"  for  purposes  of  crediting  his  "prior 
service")  under  the  definition  of  "employment  relation" 
which  was  contained  in  the  Act  before  this  term  was 
amended  (60  Stat.  722,  725,  (section  201) ;  45  U.  S.  C,  1952 
ed.,  §228a  (d))  in  1946.  Before  the  amendment  of  1946 
the  Act  provided  that  an  individual  was  in  the  "employ- 
ment relation"  on  the  "enactment  date"  if  he  was  "on 
furlough,  subject  to  call  for  service  within  or  outside  the 
United  States  and  ready  and  willing  to  serve,  or  on  leave 
of  absence,  or  absent  on  account  of  sickness  or  disability; 
all  in  accordance  with  the  established  rules  and  practices 
in  effect  on  the  employer  *  *  *."  45  U.  S.  C,  1940  ed., 
§  228a  (d).  This  provision  was  wholly  superseded  as  to 
future  awards  when  the  1946  amendments  were  enacted. 
60  Stat.  722,  742,  section  404  (45  U.  S.  C.  1952  ed.,  note 
following  §  228a).  Hence,  it  could  not  possibly  have  ap- 
plication in  Mr.  Gerend 's  case. 

But  even  if  it  did,  if  the  earlier  definition  of  "employ- 
ment relation"  were  not  superseded,  and,  even  assuming 
that  under  the  earlier  definition  also  Mr.  Gerend  would 
have  been  found  to  have  an  "employment  relation"  on  the 
enactment  date,  it  would  be  of  no  significance  to  the  issue 
here,  which  is  solely  concerned  with  the  reasonableness  of 
the  Board's  finding  that  Mr.  Gerend  was  not  "in  the  serv- 
ice" of  the  Southern  Pacific  during  any  of  those  years 
when  he  was  being  paid  $25  a  month. 
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Point  1-C. 

''Does  the  Board  have  a  legal  restraint  (a  statute  of 
limitations)  imposed  upon  it  by  the  Railroad  Retire- 
ment Act,  and  in  particular  by  Sec.  8,  to  alter  its  rec- 
ords (and  order  accrual  of  annuities  on  basis  of  such 
altered  records)  of  tax  paid  compensation  and  em- 
ployment some  20  years  after  such  compensation  and 
employment  had  been  'returned'  to  the  Board," 

Section  8^  is  expressly  predicated  on  the  premise  that 
the  compensation  record  is  that  of  an  "employee".  If  the 
"Board's  records  of  compensation  so  returned"  for  a 
period  actually  pertains  to  an  individual  who  was  not  an 
"emploA^ee"  during  the  period,  section  8  obviously  can 
have  no  application.  This  is  especially  so  since  the  matters 
as  to  which  the  finality  attaches  are  "the  amount  of  com- 
pensation paid  to  an  employee",  or  "that  no  compensa- 
tion was  paid  to  such  employee". 

Moreover,  this  section  clearly  says  that  the  Board's  rec- 
ords of  an  employee's  compensation  shall  be  "conclusive" 
unless  the  "error"  or  the  "failure"  is  "called  to  the  at- 
tention of  the  Board"  by  the  employee  or  by  his  employer, 
within  four  years.    The  burden,  of  finding  the   "error" 

1.     Section  8  provides  as  follows : 

"Employers  shall  file  with  the  Board,  in  such  manner  and 
form  and  at  such  times  as  the  Board  by  rules  and  regulations 
may  prescribe,  returns  under  oath  of  compensation  of  em- 
ployees, and,  if  the  Board  shall  so  require,  shall  furnish 
employees  with  statements  of  their  compensation  as  reported 
to  the  Board.  The  Board's  record  of  the  compensation  so 
returned  shall  be  conclusive  as  to  the  amount  of  compensation 
paid  to  an  employee  during  each  period  covered  b}^  the  return, 
and  the  fact  that  the  Board's  records  show  that  no  return  was 
made  of  the  compensation  claimed  to  will  [sic]  have  been 
paid  to  an  employee  during  a  particular  period  shall  be  taken 
as  conclusive  that  no  compensation  was  paid  to  such  employee 
during  that  period,  unless  the  error  in  the  amount  of  compen- 
sation returned  in  the  one  case,  or  the  failure  to  make  return 
of  the  compensation  in  the  other  case,  is  called  to  the  attention 
of  the  Board  within  four  years  after  the  last  date  on  which 
return  of  the  compensation  was  required  to  be  made." 
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or  "failure"  which  would  cause  diminution  of  the  annuity, 
and  taking  prompt  action,  is  obviously  not  cast  on  tlic 
Board  by  this  language  but  on  the  employee,  and  ho  (or  his 
enii)loyer)  must  ''call  the  attention  of  the  Board"  to  it. 
The  quoted  language  is  capable  of  no  other  meaning.  The 
section  was  obviously  not  intended  to  impose  on  the  Board 
the  task  (far  beyond  its  capabilities  unless  it  were  expanded 
into  an  organization  of  a  size  that  Congress  certainly  never 
contemplated)  of  either  auditing  and  checking  these  re- 
turns and  making  sure  of  their  accuracy,  or  of  accepting 
them  as  binding  on  it  after  four  years  and  paying  substan- 
tial benefits  on  the  basis  of  such  reports,  even  though,  as 
here,  the  evidence  before  the  Board,  at  the  time  the  claim 
for  benefits  is  made,  shows  that  the  person  with  respect 
to  whom  the  compensation  was  reported  was  not  in  the 
service  of  the  reporting  employer  during  the  period  for 
which  the  compensation  was  reported.  Section  8,  it  may 
be  noted  additionally,  obviously  refers  only  to  current  re- 
ports of  compensation  paid  after  the  initiation  of  the  rail- 
road retirement  system,  that  is,  to  compensation  for  "sub- 
sequent service"  (after  1936)  and  not  for  "prior  service" 
(before  1937),  so  that  even  were  it  applicable  otherwise, 
section  8  could  not  possibly  apply  to  the  greater  part  of 
the  period  here  involved,  mid-year  1932  to  May  1938. 

Point  I-D. 

"Did  the  Railroad  Retirement  Board's  handling  of 
appellant's  claim  constitute  the  unprejudiced  hear- 
ing that  appellant  should  be  entitled  to  under  the  Rail- 
road Retirement  Act,  and  in  accordance  with  the  con- 
stitutional guarantee  of  a  fair  trial,  specificaUy  did 
the  Board  err  in  denying  appellant  a  timely  oppor- 
tunity to  examine  or  cross  examine  witnesses  on  testi- 
mony proposed  to  be  used  against  appellant,  and  to 
submit  rebuttal  testimony  and  argument  before  a  final 
decision  was  attempted  or  so-called  'findings' 
reached?" 


24 

The  charge  that  the  Board  denied  Mr.  Gerend  a  "timely 
opportunity  to  examine  or  cross-examine  witnesses"  is 
completely  without  basis  in  the  record.  Mr.  Gerend  at 
no  time  requested  or  gave  any  indication  whatsoever  that 
he  desired  to  examine  or  cross-examine  anybody  or  even 
that  he  desired  an  oral  hearing.  As  a  matter  of  fact  Mr. 
Gerend  was  specifically  offered  an  opportunity  for  an  oral 
hearing  by  the  Appeals  Council;  his  reply  was:  "Only  if 
necessary"  (R.  126)  and  he  did  not  bring  up  the  subject 
thereafter. 

His  complaint  that  evidence  was  used  by  the  Board  which 
he  did  not  have  the  privilege  of  examining  or  comment- 
ing on  (Pet.  Br.  11)  refers  solely  to  a  letter  to  the  Board 
by  Mr.  Alsing,  Secretary,  Board  of  Pensions  of  the  South- 
ern Pacific,  stating  that  the  Company's  personal  record 
on  Mr.  Gerend  did  not  show  that  he  performed  any  work 
for  the  railroad  in  the  period  he  was  paid  $25  a  month 
from  October  1926  to  May  1938  (R.  76-77).  The  Appeals 
Council's  decision  of  June  11,  1954,  (R.  96-97),  a  copy  of 
which  was  furnished  Mr.  Gerend  (R.  95)  found,  on  the 
basis  of  that  letter,  that  the  "Southern  Pacific  Company 
has  informed  the  Railroad  Retirement  Board  that  there  is 
no  record  which  shows  that  during  the  period  from  October 
1926  until  May  1938,  inclusive,  the  appellant  performed 
any  work  for  the  railroad  company."  Mr.  Gerend  had 
plenty  of  time  since  June  1954,  and  before  the  Board 
rendered  its  decision  on  his  appeal,  to  protest,  but  at  no 
time  did  he  question  this  statement  of  the  Appeals  Council 
as  to  what  his  personal  record  with  the  Company  showed 
and  at  no  time  did  he  even  ask  to  see  the  evidence  upon 
which  it  was  based.  In  view  of  this  circumstance  his  as- 
sertion now  that  the  use  of  this  evidence  violated  his  rights 
is  scarcely  worthy  of  notice.  Cf.  Filers  v.  Railroad  Retire- 
ment Board,  132  F.  2nd.  636,  639  (C.  A.  2,  1943) ;  Marmon 
v.  Railroad  Retirement  Board,  218  F.  2d  716,  717  (C.  A. 
3,  1954). 


25 

Moreover,  petitioner  had  every  opportunity  to  submit 
any  evidence  that  he  desired  throughout  the  entire  course 
of  handling  of  his  claim  by  the  Board  and  its  subordinate 
units.  Nothing  in  petitioner's  brief  (or  in  the  record) 
supports  the  general  allegation  that  the  Board  cut  short 
his  opi)ortunity  to  do  so. 

He  was  not,  as  he  asserts  (Pet.  Br.  9),  furnished  with 
a  month  by  month  statement  of  the  service  and  compen- 
sation credited  to  him,  as  requested  in  his  letters  of  Decem- 
ber 21,  1953  (R.  71)  and  February  28,  1955  (R.  118),  but 
in  response  to  the  later  letter  he  was  furnished  with  an  only 
slightly  less  detailed  statement  (R.  119)  and  it  is  apparent 
from  the  language  of  this  letter  that  the  Director  of  Re- 
tirement Claims  who  wrote  it  sincerely  believed  that  he 
was  furnishing  information  which  would  satisfy  Mr.  Ger- 
end's  request.  (The  reason  his  first  request  was  not  an- 
swered was,  obviously,  that  with  his  letter  requesting  the 
Bureau  of  Retirement  Claims  for  the  information  (R.  71) 
he  sent  his  appeal  from  the  decision  of  the  Bureau  to  the 
Appeals  Council  (R.  72)  which  in  effect  took  the  matter 
out  of  the  hands  of  the  Bureau.)  Actually,  Mr.  Gerend 
even  now  disputes  (Pet.  Br.  9)  the  record  of  only  one 
month's  reported  compensation  (August  1924),  an  item 
which  could  affect  the  amount  of  Mr.  Gerend 's  annuity 
only  infinitesimally. 

His  complaint  (Pet.  Br.  9)  that  the  Board  failed  to  ex- 
plain or  define  some  of  the  phrases  that  it  used  in  its  de- 
cision (*'any  work",  ''essential  difference")  really 
amounts  to  nothing  more  than  a  complaint  that  the  Board 
refused  to  join  him  in  his  prolonged  argument  on  the 
merits  of  his  claim.  Thus,  his  complaint  that  the  Board's 
General  Counsel  refused  to  "enlighten  appellant  as  to  the 
legal  points  contained  in  letter  of  February  24,  1957  *  *  *" 
(Pet.  Br.  13-15a)  refers  to  an  argumentative  letter  (id.) 
which  he  addressed  to  the  General  Counsel  after  he  had 
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filed  his  petition  for  review  in  this  court.  Although  he 
couched  his  arguments  in  the  form  of  questions,  his  re- 
ference to  them  as  a  request  for  enlightenment  is  pure 
euphemism. 

His  charge  (Pet.  Br.  3)  that  the  Board  refused  to  give 
him  a  ''lucid  and  full  statement  as  to  its  policy"  on  using 
less  than  the  whole  1924-1931  ''test  period",  for  determin- 
ing the  average  monthly  compensation  applicable  with  re- 
spect to  service  before  1937  is,  as  has  been  pointed  out 
above  under  his  "Point  I- A",  without  any  meaning,  since 
it  was  explained  to  him  that  in  computing  his  annuity  both 
the  Appeals  Council  and  the  Board  took  into  consideration 
only  the  months  from  January,  1924  to  September,  1926, 
when  he  was  paid  an  average  monthly  salary  of  $232.55, 
and  did  not  take  into  consideration  at  all  the  months  after 
September,  1926,  in  the  "test  period",  when  he  was  paid 
only  $25  a  month  (R.  10,  119-120).  Yet  he  persists  in  a 
meaningless  argument  (Pet.  Br.  4)  that  the  Board  has 
the  authority,  if  it  would,  upon  his  request  to  eliminate 
periods  of  low  earnings  from  the  "test  period",  1924-1931. 

Again,  he  accuses  the  Board  (Pet.  Br.  9)  of  a  "refusal 
to  answer  queries",  citing  pages  168  and  171  of  the  record. 
The  questions  to  which  he  refers,  appearing  in  an  eight 
page  hand-written  letter  (R.  168-175)  teeming  with  abuse 
for  the  Board  and  its  employees,  would  be  construed  by 
any  impartial  reader  as  rhetorical  in  every  sense  of  the 
word.  Justifying  his  original  claim  of  service  during  the 
entire  period  from  October  1926  until  1938,  he  argued 
speciously  he  had  merely  "obeyed  the  letter  of  the  law" 
and  asked:  "I  wonder  what  your  people  feel  I  should  have 
done?"  (R.  168).  Asserting  that  his  previous  statement, 
that  the  services  performed  by  him  involving  Southern 
Pacific  work  in  the  period  from  midyear  1932  until  1938 
were  merely  "nominal",  was  in  response  to  "idiotic  cross 
examination  questions ' '  by  the  Appeals  Council,  he  asked : 
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"What  could  any  i-oasonable  pcM-.soii  expect  me  to  have  per- 
formed ill  the  way  of  RR  service  for  $25  a  month,  other 
tlian  that  of  a  wholly  nominal  character"  (R.  171).  The 
failure  of  the  Board  to  answer  these  questions,  then,  is 
another  of  the  ways  in  which,  in  Mr.  Gerend's  view,  the 
Board  deprived  him  of  his  constitutional  ri^ht  to  a  fair 
hearing. 

Another  aspect  of  Mr,  Gerend's  charge  that  the  Board 
did  not  properly  consider  his  case  involves  the  refusal 
of  the  Bureau  of  Retirement  Claims  to  comply  with  Mr. 
Gerend's  suggestion  (it  was  hardly  more  than  that)  in 
his  letter  of  October  27,  1945,  (R.  33)  that  the  "individuals 
with  whom  I  was  associated  in  those  years"  (a  phrase 
which  was  not  explained)  were  reaching  "advanced  age, 
so  if  their  corroboration  is  required,  steps  in  that  direction 
should  be  taken  without  unnecessary  delay."  Mr.  Gerend 
was  informed  (R.  34)  that  since  there  were  over  a  million 
and  a  quarter  persons  whose  claims  for  prior  service  had 
to  be  adjudicated,  the  Board  w^as  not  undertaking  at  that 
time  the  handling  of  the  prior  service  record  of  any  person 
under  50  years  of  age,  and  since  Mr.  Gerend  had  not 
reached  that  age,  his  request  could  not  be  complied  with 
at  that  time.  It  is  important  to  note  here  that  Mr.  Gerend's 
letter  had  given  no  inkling  of  any  special  need  for  earl}' 
investigation.  His  statement  that  the  individuals  with 
whom  he  was  associated  were  reaching  "advanced  age" 
did  not  in  itself  indicate  the  necessity  for  any  immediate 
investigation  outside  the  Company's  pa3'roll  since  that  pay- 
roll would  provide  presumptive  proof  of  service  and  com- 
pensation in  the  absence  of  anything  to  the  contrary. 

In  all  but  a  relatively  small  number  of  cases  there  is 
no  evidence  to  the  contrary,  and  the  Board  therefore 
relies  and  acts  upon  that  presumption,  for  which  since 
1946  it  has  specific  statutory  authority  (60  Stat.  738,  sec. 
2,  45  U.  S.  C.  1952  ed.  §  288a   (h))  without  making  any 
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special  investigation.  The  Board's  Bureau  of  Retirement 
Claims  did  so  in  this  case:  as  pointed  out  above,  it  was 
only  after  Mr.  Gerend  protested  the  initial  award  to  him, 
which  credited  him  with  thirty  years  of  service,  including 
credit  for  all  the  months  here  in  controversy  (R.  65-66) 
that  the  Board  learned  that  Mr.  Gerend  had  been  put  on 
the  payroll  of  the  Southern  Pacific  for  reasons  having 
nothing  to  do  with  actual  service  (R.  72,  75-77).  In  his 
letter  of  October  17,  1945  (R.  33),  he  gave  no  indication 
of  this  or  that  his  case  was  in  any  way  unusual,  a  quality 
thereof  which  he  has  repeatedly  emphasized  in  later  com- 
munications, nor  did  he  indicate,  as  he  later  stated  (R. 
104a),  that  even  at  that  time  he  foresaw  that  the  Board 
would  "make  trouble"  for  him. 

Point  1-E. 

"Is  the  Board  formula  for  computing  annuities  that 
include  World  War  I  service,  as  favorable  to  the  an- 
nuitants as  the  Railroad  Retirement  Act  contemplates 
that  it  should  be?" 

This  is  not  an  issue  presented  by  the  facts  of  the  case. 
Mr.  Gerend  argues,  under  this  point,  that  the  Board  has 
denied  him  "some  of  his  benefits  under  the  R.  R.  Ret.  Act 
terms",  because  the  Board  did  not  credit  him  with  $160  a 
month  for  the  10  months  in  which  he  was  in  military  service 
in  1918-1919.  Actually  his  annuity  would  be  smaller  if 
this  were  done  and  that  was  the  reason  it  was  not  done. 

As  explained  at  the  beginning  of  this  brief  (pp.  2-3), 
annuities  are  computed  under  the  Act  by  multiplying  the 
individual's  "years  of  service"  by  certain  specified  per- 
centages of  his  "monthly  compensation",  both  of  which 
terms  are  specifically  defined  in  some  detail.  The  com- 
putation of  Mr.  Gerend 's  annuity  was  explained  to  him 
in  detail  in  a  letter  dated  March  15,  1955   (R.   119-120). 
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This  letter  makes  it  plain  that  in  computing  Mr.  Gerend's 
"monthly  compensation"  the  ten  months  of  his  niilitaiy 
service  and  the  compensation  attril)utab]e  thereto  were 
not  taken  into  consideration  but  the  ten  months  were  in- 
cluded in  figuring  his  ''years  of  service".  Had  the  ten 
months  of  military  service  been  included  in  figuring  his 
average  monthly  compensation  for  months  before  1937,  at- 
tributing to  these  ten  months  as  compensation  $160.00  per 
month,  as  Mr.  Gerend  contends  should  have  been  done,  it  is 
obvious  that  the  average  monthly  compensation  of  $232.55 
which  was  actually  arrived  at,  would  have  been  reduced, 
not  increased,  for  one  does  not  increase  a  $232.55  monthly 
average  by  adding  months  of  $160.00  earnings.-  And 
although  this  consideration  was  not  expressed  or  in  so  many 
words  spelled  out  in  the  letter  of  explanation  which  was 
sent  to  Mr.  Gerend,  it  is  certainly  implicit  therein  and 
should  have  been  obvious  to  Mr.  Gerend  w^ho  last  worked 
for  the  Southern  Pacific  as  an  accountant  (R.  127)  and  who 
as  recently  as  1942  contemplated  becoming  a  certified  public 
accountant  (Pet.  Br.  24). 

Point  1-F. 

**Did  the  Appeals  Council  correctly,  as  well  as  with- 
out undue  prejudice  to  appellant,  interpret  the  evi- 
dence it  had  developed,  and  in  particular  did  it  cor- 
rectly sum  up  the  meaning  of  Paul  Shoup's  letter  of 
1938  (Tr.  pp.  91-93)   in  its  decisions  5364  and  5590, 

2.  The  inclusion  of  the  ten  months  of  military  service  and  the 
compensation  attributable  with  respect  thereto  in  computiiiir  his 
average  monthly  compensation  for  months  before  1937  would  have 
decreased  that  average  from  $232.55  to  $228.07,  would  have  de- 
creased his  average  monthly  compensation  for  all  service,  both 
"prior  service"  and  "subsequent  service",  from  $258.73  to  $255.39, 
and  would  have  decreased  the  amount  of  his  annuity  from  $123.76 
to  $122.61.  If  the  credit  of  $160.00  a  month  for  military  service 
were  included  in  the  computation  without  first  including  it  in  the 
computation  of  the  average  for  months  before  1937,  the  average 
monthly  computation  for  all  Mr.  Gerend's  service  would  have  been 
reduced,  even  more,  to  $255.07,  and  his  annuity  to  $122.69. 
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and  wMcli  decisions  palpably  are  the  basis  for  the 
Board's  decisions  and  findings  of  April  13,  19561" 

The  Appeals  Council  is  an  intermediate  appeals  unit 
within  the  Board  and  its  decision  was  automatically 
superseded  when  the  Board  issued  its  own  decision  on  Mr. 
Gerend's  appeal  from  the  decision  of  the  Appeals  Council. 
Obviously,  therefore,  there  is  no  question  here  as  to 
whether  or  not  the  Appeals  Council  ruled  correctly.  More- 
over, as  pointed  out  above,  there  is  no  question  before  this 
Court  as  to  whether  the  Board  itself  ruled  correctly,  the 
only  question  before  this  Court  being  whether  there  is 
substantial  evidence  in  the  record  to  support  the  Board's 
decision  and  whether  that  decision  was  based  upon  a  cor- 
rect interpretation  of  the  law. 

The  Board's  argument  that  its  decision  was  supported 
by  substantial  evidence  and  based  upon  a  correct  inter- 
pretation of  the  law  is  set  forth  above,  preceding  this  dis- 
cussion of  Mr.  Gerend's  ** points".  It  is  noted  here  addi- 
tionally only  that  Mr.  Gerend  has  included  in  his  brief 
two  documents  which  are  not  part  of  the  record  before  the 
Board.  One  of  these,  a  ''personal  record",  apparently 
made  by  Mr.  Gerend  in  connection  with  an  application  for 
employment  in  February  1942  in  which  he  did  not  indicate 
that  he  was  employed  by  the  Company  from  September 
1926  to  midyear  1932  but  did  indicate  employment  after 
that  date,  obviously  must  be  considered,  if  non-record  evi- 
dence may  be  considered,  in  the  light  of  his  claim  before 
the  Board  in  1943  (E.  21-22)  that  he  was  in  the  service  of 
the  Company  from  September  1926  through  May  1938,  his 
May  24,  1940  letter  to  the  President  of  the  Company  (R. 
88),  indicating  that  he  did  not  consider  himself  to  have 
been  in  the  service  of  the  Company  in  that  period,  and  all 
the  other  evidence  in  this  case. 

The  other  document  which  he  includes  in  his  brief,  and 
which  is  not  part  of  the  record  in  this  case,  is  a  letter  by 


31 

Mr.  Shoup  in  1942,  stating  that  from  October  1926  to 
March  1941,  Mr.  Gerend  had  been  employed  by  Mr.  Shoup 
"not  only  as  a  personal  secretary  but  as  a  business  secre- 
tary" and  had  performed  well  "all  the  work  that  he  had 
to  do  on  my  account  and  on  account  of  Railroad  Associ- 
ates". Mr.  Shoup  stated  that  he  thought  "the  Southern 
Pacific  Company  is  fortunate  in  getting  him  back  into  its 
service".     (Emphasis  supplied.) 

Mr.  Gerend 's  point  in  including  this  letter  in  his  brief 
is  obscure  since  it  only  appears  to  support  further  the 
position  of  the  Board  that  Mr.  Shoup  did  not  regard  Mr. 
Gerend  as  having  been  working  for  the  Southern  Pacific 
from  October  1926  to  March  1941. 

CONCLUSION. 

Respondent  respectfully  submits,  for  the  reasons  set 
forth  above,  that  the  Court  should  enter  a  decree  affirming 
the  decision  of  the  Board. 

Myles  F.  Gibbons, 
General  Counsel, 

DAVm  B.  SCHREIBER, 
Associate  General  Counsel, 
Railroad  Retirement  Board, 

Attorneys  for  Respondent. 

Paul  M.  Johnson, 
Richard  F.  Butler, 

Railroad  Retirement  Board, 

Of  Counsel. 

Chicago,  Illinois, 
June,  1957. 
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(R.  91-93) 

Mr.  Paul  Shoup's  Letter  of  June  8,  1938. 

New  York,  June  8,  1938. 

Mr.  A.  D.  McDonald, 
President, 

San  Francisco. 

Dear  Mr.  McDonald: 

You  will  remember  that  in  1927  and  1928  there  was  a 
strong  sentiment  among  officers  and  employes  of  corpora- 
tions that  they  be  permitted  to  become  stockholders,  many 
different  plans  being  made  effective.  Some  of  these,  as 
in  the  case  of  the  Standard  Oil,  provided  for  the  purchase 
of  stock,  the  company  I  believe  providing  ^  or  i  of  the 
purchase  price.  In  others,  as  in  the  case  of  the  Tide  Water 
Associated  Oil,  option  was  given  the  officers  and  employes 
to  purchase  certain  amounts  of  stock  at  fixed  prices  below 
the  then  market,  the  company  carrying  the  stock  until  paid 
for.  There  were  a  great  many  different  plans  in  effect, 
nearly  all  of  which  I  think  have  been  abandoned. 

A  similar  sentiment  developed  among  the  officers  and 
employes  of  the  Southern  Pacific.  The  opinion  was  united 
in  its  management  that  the  company  should  not  engage 
in  any  purchasing  plan  involving  donation  from  its  own 
funds.  It  did  agree  to  make  purchase  for  account  of  em- 
ployes, as  you  know,  and  carry  them  under  certain  regu- 
lations ;  but  because  of  this  sentiment  an  organization  was 
started  among  the  officers  of  the  Pacific  Lines  to  purchase 
stock — primarily  Southern  Pacific — as  a  group  operation. 

Mr.  W.  J.  Gerend,  a  general  office  clerk  of  experience, 
integrity  and  capacity  for  handling  this  work,  was  offered 
the  position  of  Secretary  and  Manager  of  the  operations 
of  the  fund  under  the  direction  of  a  Board  of  Directors. 
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and  an  Executive  Committee,  with  myself  as  President. 
It  was  understood  that  the  venture  was  more  or  less  ex- 
perimental, and  that  Mr.  Gerend  would  be  retained  on  the 
payroll  of  the  Southern  Pacific  Company  at  modest  pay, 
with  such  privileges  as  might  go  with  a  continuance  of 
employe  relationship  as  related  to  transportation,  possible 
pension  if  he  returned  to  the  service,  and  so  on. 

He  was,  therefore,  during  my  stay  in  San  Francisco 
after  his  appointment  on  January  1,  1929,  carried  on  the 
Executive  Office  payroll  as  my  secretary  at  $25  per  month. 
This  was  the  Company's  contribution  to  the  enterprise. 
After  my  transfer  to  New  York,  the  arrangement  was 
continued. 

The  affairs  of  this  organization  were  wound  up  some- 
thing more  than  a  year  ago,  and  all  assets  finally  distrib- 
uted, the  Southern  Pacific  stock  being  disposed  of  as  a 
liquidation  dividend,  along  with  the  Anglo  National  Cor- 
poration stock;  the  rest  of  the  dividends  I  believe  being 
in  cash. 

There  was  then  no  immediate  opportunity  for  Mr. 
Gerend  to  return  on  any  satisfactory  basis  to  the  Southern 
Pacific  service. 

From  the  beginning,  in  order  to  minimize  the  expense  of 
carrying  on  the  affairs  of  the  organization,  and  because  it 
fitted  well  into  my  own  affairs,  I  arranged  to  have  Mr. 
Gerend  take  care  of  all  personal  business  matters  on  the 
Coast  for  me.  He  has  been  continued  on  the  Southern 
Pacific  payroll  at  $25  per  month  pending  determination 
as  to  his  future  work. 

With  my  retirement  from  the  service,  I  have  found  no 
opportunity  under  which  I  could  recommend  his  continu- 
ance on  the  Southern  Pacific  roll.  This  leaves  him  in  the 
position  of  depending  upon  employment  I  can  give  him  for 
a  livelihood.     This,  of  course,  was  not  at  all  the  outlook 
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presented  at  the  time  he  left  the  railroad  service  as  his 
main  activity  to  undertake  the  other  work. 

Mr.  Gerend  appreciates  that  in  these  difficult  times  there 
is  probably  no  opening  of  a  satisfactory  nature  in  the  Com- 
pany's  service,  hut  he  does  want  to  retain  such  relation- 
ship with  the  Company  as  will  give  him  best  consideration 
for  such  a  place  whenever  opportunity  occurs.  The  cir- 
cumstances, in  my  judgment,  fully  sustain  this  viewiJoint. 
He  is  now  42  years  of  age  and,  of  course,  does  not  w'ish  to 
be  in  a  position  of  passing  the  age  limit  of  45  without 
understanding  that  this  will  not  interfere  with  his  employ- 
ment by  the  Company  if  he  should  not  be  placed  before 
that  time. 

He  came  to  our  service  as  a  stenographer  immediately 
after  he  had  finished  his  service  and  made  good  progress 
in  his  work.  He  is  industrious,  efficient,  and  has  abilities 
far  beyond  the  limit  of  his  present  occupation,  or  any  that 
he  has  heretofore  had. 

In  all  these  circumstances  I  strongly  recommend: 

(1)  that  effective  as  of  June  1st,  he  be  treated  as  a 
furloughed  employe  subject  to  reemployment;  and 

(2)  that  both  in  the  interest  of  the  Company,  and  as  a 
matter  of  justice  to  Mr.  Gerend,  he  be  kept  in  sight  and 
be  given  preferential  opportunity  to  again  join  the  Com- 
pany's active  service  when  any  vacancy  that  he  might  fill 
presents  itself. 

I  had  intended  to  talk  to  you  personally  about  Mr.  Gerend 
before  you  left,  but  in  the  multiplicity  of  affairs  failed  to 
do  so.  But  I  believe  this  letter  states  the  case,  and  will 
reach  yon  on  your  return. 

And  I  will  appreciate  very  much  indeed  any  considera- 
tion that  may  be  given  to  Mr.  Gerend. 

Yours  very  truly, 
Original  signed 
bcc— Mr.  W.  F.  Bull :  Paul  Shoup 
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Mr.  Gerend's  personal  record  attached  for  your  files. 

(R.  83) 

Appeals  Councirs  Letter  of  May  26,  1954  to  Mr.  Gerend. 

May  26,  1954 

Mr.  Waldemar  J.  Gerend 
4669  Sequoyah  Road 
Oakland  5,  California 

In  reply  refer  to 
R.R.B.  No.  A-547382 
Dear  Sir: 

Reference  is  made  to  your  recent  letters  relative  to  your 
claim  for  benefits  under  the  Railroad  Retirement  Act. 

Before  the  Appeals  Council  can  render  a  final  decision 
in  j^our  case,  it  will  be  necessary  to  have  the  following 
additional  information  relative  to  the  compensation  of 
$25.00  per  month  which  you  received  from  the  Southern 
Pacific  Company  during  the  period  from  October  1926  60 
(sic)  January  1938. 

1.  Did  you  perform  service  of  any  nature  whatsoever 
for  the  Southern  Pacific  Company  during  this  period  ? 
If  so,  explain,  giving  dates  and  types  of  services 
rendered. 

2.  Did  you  perform  any  services  for  Mr.  Paul  Shoup? 
If  so,  explain 

a.  Was  the  $25.00  per  month  intended  by  Mr. 
Shoup  as  remuneration  for  such  services? 

b.  Did  Mr.  Shoup  pay  you  any  compensation  other 
than  the  money  you  received  from  the  railroad 
company's  pay  roll? 

3.  "What  other  employment  did  you  have  during  the 
period  from  October  1926  to  May  1938? 
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4.  What  reason  was  given  by  the  Southern  Pacific  Com- 
pany for  dropping  you  from  the  pav  roll  beginning 
June  1938! 

5.  Did  you  protest  the  withholding  of  Railroad  Retire- 
ment Taxing  Act  contributions  during  the  year  1937 
and  until  May  1938. 

6.  State  exactly  how  much  per  month  you  received  from 
the  Southern  Pacific  Company  during  the  period 
January  1932  through  December  1936,  and  describe 
your  duties  during  this  specific  period. 

7.  Please  explain  in  full  the  reasons  why,  in  your  opin- 
ion, you  received  $25.00  per  month  from  the  pay  roll 
of  the  Southern  Pacific  Company  during  the  period 
October  1926  through  May  1938.' 

Very  truly  yours, 

Halbert  W.  Dodd, 

Chairman,  Appeals  Council. 
HWD  :fcc 
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(R.  84-86) 

Mr.  Gerend's  Reply  to  the  Preceding  Letter. 

4669  Sequoyah  Road 
Oakland  5— May  29/54 

Mr.  H.  W.  Dodd,  Chairman 
Appeals  Council,  USA  Ret  Bd 
Chicago,  111. 

Dear  Sir: 

Replying  to  your  May  26  inquiry,  reference  RRB  No. 

A-547382. 

In  an  effort  to  clarify  my  relationship  to  the  SP  Co 
for  10/1/26  to  5/38  period  I  am  enclosing 

(A)  Letter  sent  to  me  by  Paul  Shoup  on  6/8/38  and 
the  enclosure  referred  to  therein 

(B)  Letter  sent  to  me  by  A  D  McDonald  on  1/19/39 

(C)  My  letter  to  Mr.  McDonald  on  5/24/40  and  his 
reply  of  5/27/40 

Direct  answer  to  your  7  queries  is  as  follows : 

(1) 

To  the  best  of  my  recollection  I  performed  no  service  for 
SP  Co  during  the  period  10/1/26  to  midyear  1932,  when 
Mr.  Shoup  moved  to  New  York.  Thereafter,  up  to  Mr. 
Shoup 's  retirement  in  1938,  I  was  given  SP  Co  code  books 
and  occasionally  performed  errands  for  Mr.  Shoup,  relat- 
ing to  SP  Co  business,  per  his  wire  or  letter  request.  After 
1932,  when  Mr.  Shoup  was  in  SF,  he  visited  my  office  to 
transact  SP  Co  business.  On  the  whole,  however,  the  SP 
Co  services  were  of  a  nominal  character  &  largely  con- 
sisted of  delivering  word  from  Mr.  Shoup  to  business  asso- 
ciates regarding  political  and  legislative  matters 
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(2) 

I  did  perform  services  for  Paul  Shoup — devoting  my 
entire  time  to  such  services.  Review  of  my  income  tax 
reports  throws  the  following  light  on  my  compensation 
from  all  sources: 

1927 


SP  Co  300.00 

Paul  Shoup  and  his  wholly  owned  Los 

Altos  Co 
SP  Motor  Transport  Co — Director  Fees 
Total  for  year  $4086 

$3750 
$    50 

SP  Co 

Paul  Shoup  &  Los  Altos  Co 

Railroad  Securities  Co 

$  300.00 

3600.00 

300.00 

1928 


Total  $4200.00 

1929  Same  as  1928  or  $4200.00 

1930  SP  Co  $  300.00 
Paul  Shoup,  Los  Altos  Co  &  RR  Sec  Co  4275.00 


1931 

Total 

SP  Co 

Paul  Shoup,  Los  Altos  Co  &  RR  Sec  Co 

Total 

SPCo 

RR  Security  Co 

Paul  Shoup  &  Los  Altos  Co 

Total 

SP  Co 

RR  Sec  Co 

Paul  Shoup  &  Los  Altos  Co 

$4575.00 

$  300.00 
45.00 

1932 

$4800.00 

$  270.00 

270.00 

3570.00 

1933 

$4110.00 

$  270.00 

270.00 

3121.50 

Total 


$3661.50 
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1934 

SP  Co 

RR  Sec  Co 

Paul  Shoup  &  Los  Altos  Co 

Total 

Not  broken  down 

SPCo 

RR  Sec  Co 

Paul  Shoup  &  RR  Associates 

Total 

SP  Co 
Paul  Slioup 

Total 

SP  Co 
Paul  Slioup 

$  270.00 

270.00 

3334.00 

1935 
1936 

$3874.00 

$4020.00 

$  300.00 

3270.00 

3666.49 

1937 

$7236.49 

$  300.00 
3276.00 

1938 

$3576.00 

$  125.00 
3355.00 

Total  $3480.00 

(3) 

My  employment  was  solely  on  matters  referred  to  me 
by  Mr.  Slioup 

(4) 
Abolishing  of  position 

(5) 

I  did  not  protest  withholding  of  RR  Retirement  Taxing 
Act  Contributions  from  1/1/37  to  5/38.  I  felt  &  still  feel 
that  the  deduction  was  proper,  but  I  do  not  feel  services 
&  compensation  for  period  10/1/26  to  midyear  1932  were  of 
a  character  to  be  used  for  computing  RR  Retirement 
benefits 

(6) 
This  can  be  developed  from  the  foregoing 
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(7) 

Priniai-ily  as  a  retainer  while  on  a  special  full  time  out- 
side eni))loynient  assigned  by  Mr.  Shoup — and  a  gesture  to 
luaintain  employment  &  relationship  which  would  justify 

Issuance  of  transportation 
Continuance  of  Hospital  membership 
Continuance  of  Group  Insurance 

with  the  ultimate  objective  of  being  returned   (or  being 
eligible)  to  full  time  Railroad  employment 

Yours  truly 

/s/  W  J  Gerend 

Waldemar  J.  Gerend 
4669  Sequoyah  Road 
Oakland  5  Calif 


